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PREFACE. 


**  Forasmuch  as  human  laws  are  to  be  dispensed  by 
fallible  men,  instead  of  an  unerring  and  omnescient 
Judge,  the  safety  as  weU  as  the  liberty  of  the  sub- 
ject requires  that  discretion  should  be  bound  down 
by  precise  mles,  both  of  acting,  and  of  judging  of 
actions.  Hence,  Lawgivers  have  been  obliged  to 
multiply  directions  and  prohibitions  without  num- 
ber ;  and  this  necessity  hath  drawn  them  into  a  pro- 
UxU^j  which  encumbers  the  law  as  a  science  to 
those  who  study  or  administer  it,  and  sometimes 
perplexes  it  as  a  rule  of  conduct,  to  those  who  have 
nothing  to  do  with  it,  but  obey  it. 

"  When  controversies  arise  in  the  interpretation  of 
wrUten  laws^  they  for  the  most  part  arise  upon  some 
contingency,  which  the  composer  of  the  law  did  not 
foresee  or  think  of.  In  the  adjudication  of  such  cases, 
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• 

this  dilemma  presents  itself:  if  the  laws  be  permitted 
to  operate  only  upon  the  cases  which  were  actually 
contemplated  by  the  law-makers,  they  will  always 
be  found  defective;  if  they  be  extended  to  every 
case,  to  which  tlie  reasoning,  and  spirit,  and  expe- 
diency of  the  provision  seem  to  belong,  without  any 
further  evidence  of  the  intention  of  the  Legislature, 
we  shall  allow  to  the  Judges  a  liberty  of  applying 
the  law,  which  will  fall  very  little  short  of  the  power 
of  making  it.  If  a  literal  construction  be  adhered 
to,  the  law  will  often  fail  of  its  end;  if  a  loose  and 
vague  exposition  be  admitted,  the  law  might  as 
well  never  have  been  enacted,  for  this  license  will 
bring  back  into  the  subject  all  the  uncertainty 
which  it  was  the  design  of  the  Legislature  to  take 
away.  Courts  of  Justice  are,  and  always  must  bsy 
embarrassed  by  the  opposite  difficulties ;  and,  as  it 
can  never  be  kno^n  beforehand  in  what  degree  ei- 
ther consideration  can  prevail  in  the  mind  of  the 
Judge,  there  remains  an  unavoidable  cause  of  dpubt, 
and  a  place  for  contention. 

**  Again,  the  deliberations  of  Courts  of  Justice 
upon  i&very  new  questiun,  are  encumbered  with  ad- 
ditional difficulties,  in  consequence  of  the  authority 
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which  the  judgment  of  the  Court  possesses,  as  a 
precedent  to  future  judicatures;  which  authority 
appertains,  not  only  to  the  conclusions  the  Court  de- 
livers, hut  to  the  principles  and  arguments  upon 
which  they  are  huilt.  The  view  of  this  effect  makes 
it  necessary  for  a  Judge  to  look  heyond  the  case 
hefore  him ;  and,  besides  the  attention  he  owes  to 
the  truth  and  justice  of  the  cause  between  the  par- 
ties, to  reflect  whether  the  principles,  maxims,  and 
reasoning  which  he  adopts  and  authorizes,  can  be 
applied  with  safety  to  all  cases  which  admit  of  a 
comparison  with  the  present.  The  decision  of  the 
cause,  were  the  effects  of  the  decision  to  stop  there, 
might  be  easy ;  but  the  consequence  of  establishing 
the  principle  which  such  a  decision  assumes,  may 
be  difficult,  though  of  the  utmost  importance  to  be 
foreseen  and  regulated.*' — PdUy, 
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Abbott,  C.  J.  of  K.  B.,  and  Wood,  B.  of  Exch. 
Btyley  and  Holroyd,  Ja.  of  K.  B. 

Idem, 

Idem, 
Bayley,  J.  of  K.  B.,  and  Hullock,  B.  of  Exch. 
Bayley  and  Holroyd,  Ja.  ofK.B.  • 
Bayley,  J.  of  K.  B.,  and  Hullock,  B.  of  Exch. 

Idem, 
Park,  J.  of  C.  P.,  and  Hullock,  B.  of  Exch. 
Bayley,  J.  of  K.  B.,  and  Hullock,  B.  of  Exch. 

Idem, 

Idem, 

Idem, 

Idem, 
Bayley  and  Littledale,  Js.  of  K.  B. 
Park,  J.  of  C.  P.,  and  Parke,  J.  of  K.  B. 
Tindal,  C.  J.  of  C.  P.,  and  Bayley,  J.  of  K.  B. 
Littledale  and  Parke,  Js.  of  K.  B. 
Vaughan,  B.  of  Exch.,  and  Parke,  J.  of  K.  B. 
Alderson,  J.  of  C.  P.,  and  Patteson,  J.  of  K.  B. 
Parke,  J.  of  K.  B.,  and  Bolland,  B.  of  Exch. 
Alderson,  J.  of  C  P.,  andGumey,  B.  of  Exch. 
Denman,  C.  J.  of  K.  B.,  and  Bolland,  B.  of  Exch. 
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CROWN   REPORTS. 


ACCESSORY. 


Mary  Ann  Quinn*s  Case,  suHuAnUes, 

182ft. 

Prisoner  was  indicted  for  conspiring  with  one  Prtn^Tdy- 
TeUbrdy  deceased,  to  defraud  the  king's  subjects,      ti&i. 

It  appeared  that  Telford  and  the  prisoner  had 
been  committed  to  Appleby  gaol  on  a  charge  of  for- 
gery— Telford  as  principal — the  prisoner  as  acces- 
sory; and,  before  die  Assizes,  Telford  died*. 


*  At  common  law,  '<  if  the  pxincipal  had  never  been 
at  aUj  had  stoodmnte,  had  challenged  above  thirty- 
five  JQjon  peremptorily,  had  claimed  the  benefit  of  clergy 
and  obtained  a  pardon,  or  had  died  htfwe  aiUdnder,  the  ac- 
eeatoiy  in  any  of  theae  cases  conld  not  be  arraigned;  for  non 
eemUUUf  whether  any  ifelony  was  committed  or  no,  tiU  the 
pdndpal  was  attainted."  To  remedy  thia  defect  the  statute 
of  1  Aim.  at  2,  c  9,  proTided^  '*  That  if  any  principal  of- 
lender  ahall  be  comnctad  of  any  felony,  or  shall  stand  mute, 
or  peremptorily  challenge  above  the  number  of  twenty  per- 
sona retnxned  to  serve  of  the  jury,  it  shall  and  may  be  law- 
ful to  proceed  against  any  accessory,  either  before  or  after 
the  fiut,  in  the  same  manner  a§  tf  tuck  principal  had  been  at- 
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It  was  now  made  a  question,  whether,  under 
these  circiunstances,  the  prisoner  could  he  indicted 
for  the  conspiracy. 

Htdlocky  B.,  douhted*,  hut  would  not  stop  the 
case. 
Husband  And  In  the  course  of  the  trial,  however,  it  was 
proved  that  the  prisoner  had  passed  as  the  wife  of 
Telford,  had  frequently  heen  addressed  hy  him  in 
that  character  in  the  presence  of  third  persons,  and 
nothing  appeared  to  rehut  the  presumption  arising 
therefrom  that  they  were  lawfully  married. 

HuUock,  B.,  left  it  to  the  jury  to  say,  whether  or 
not  she  was  the  wife  of  Telford. 

The  jury  found  in  the  afl&rmative,  and  the  learn- 
ed Judge  directed  an  acquittal. 

Note. — The  woman  pleaded  to  a  different  name 
from  that  of  Telford,  and  to  the  description  of  "  sin- 
gle woman." 

tainted,  notwithstanding  any  each  principal  felon  ahall  be 
admitted  to  the  benefit  of  his  clergy,  pardoned,  or  otherwiae 
delivered  before  attainder."  1 1  will  be  observed,  however,  that 
this  statute  did  not  extend  to  the  case  of  a  principal  offender 
dying  before  indictment  found,  as  in  the  above  instance; 
but  see  7  Geo.  4,  c.  64,  s.  9;  pott,  p.  3,  Mcsry  Hunter' m  eate. 

*  In  Rex  V.  NiehoUs,  Sir.  1227,  one  being  indicted  for  a 
conspiracy  with  another,  who  died  before  the  bill  was  pre- 
ferred, the  survivor  was  found  guilty,  and  received  judgment 
notwithstanding.  This  was  done  upon  the  authority  of  Jtex 
V.  Kinnertley,  Str.  193,  where  judgment  was  given  against 
one  before  his  co-conspirator  had  pleaded. 
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HvOoek^  B.,  told  the  jury,  that  although  that 
circumstance  was  primd  facie  evidence  that  she 
was  not  a  feme  covert^  yet  it  was  not  conclusive  of 
that  fiicty  so  as  to  oust  her  of  the  indulgence  which 
the  law  allows  to  married  women,  acting  .under  the 
control  and  in  obedience  to  the  authority  of  their 
husbands. 


Mary  Hunter's  Case. 

By  the  7  Geo.  4,  c.  64,  s.  9,  it  was  enacted,  7o«o.47cr64. 
*'  That  if  any  person  shall  counsel,  procure,  or  com- 
mand any  other  person  to  commit  any  felony,  whe- 
ther the  same  be  a  felony  at  common  law,'  or  by 
virtue  of  any  statute  or  statutes  made  or  to  be  made, 
the  person  so  counselling,  procuring,  or  command- 
ing, shall  be  deemed  guilty  of  felony,  and  may  be 
indicted  and  convicted  of  a  substantive  felony, 
whether  the  principal  felon  shall  or  shall  not  have 
been  previously  convicted,  or  shall  or  shall  not  be 
amenable  to  justice,  and  may  be  punished  in  the  same 
manner  as  any  accessory  before  the  fact  to  the  same 
felony*." 

•  See  RmstelFs  ease,  1  Moody,  C.  C.  350,  where  it  was  held, 
that  an  acoeasoty  before  the  fact  to  a  person  felp-^e-ae  ceuld 
not  be  tried  under  this  atatiite,  as  it  was  to  be  considered  as 
eitendiiig  to  those  persons  only  who,  before  the  statute,  were 
triable  either  with  or  after  the  principal,  not  to  naake  those 
tiiaUe  who  before  could  never  have  been  tried. 
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Acceaory  By  virtae  of  the  above  statute,  Mary  Hnnter  was 

tried  M  a  »ub-  ^.,,-y-»  -»  «,. 

ftantivefdon.  tned  befoTo  Uumey^  B.,  as  a  substantive  felon,  in 
having  procured  one  Hannah  Gh*ay  to  set  fire  to  two 
stacks  of  wheat,  and  one  of  barley,  contrary  to  7  &  8 
Geo.  4,  c.  30*.    She  was  found  guilty,  and  executed. 

The  indictment  was  as  follows: — 
indictiMDt.  "  Yorkshire  to  wit, 

*'The  jurors  for  our  Lord  the  King  present,  that 
one  Hannah  Gray,  late  of  the  parish  of  Sherbum, 
in  the  county  of  York,  single  woman,  on  the  27th 
day  of  January,  in  the  third  year  of  the  reign  of  our 
Sovereign  Lord  King  William  the  Fourth,  with  force 
and  arms,  at  the  said  parish  of  Sherbum,  in  the  said 
county  of  York,  feloniously,  unlawfully,  and  mali<- 
ciously,  did  set  fire  to  two  stacks  of  wheat  and  one 
stack  of  barley  of  one  John  Marshall,  then  and 
there  being,  against  the  form  of  the  statute  in  such 
case  made  and  provided. 

"And  the  jurors  aforesaid,  on  their  oath  aforesaid* 
do  ftirther  present,  that  Mary  Hunter,  'the  wife  of 
Thomas  Hunter,  late  of  the  parish  aforesaid,  in  the 
county  aforesaid,  labourer,  before  the  said  felony 
was  committed,  in  form  aforesaid,  to  wit,  on  the 


•  By  7  &  8  Geo.  4,  c.  30,  s.  17,  «  If  any  powm  ihaU 
unlawfiilly  and  nalidously  set  lira  to  any  stack  of  coon* 
grain,  pnlse,  straw,  hay,  or  wood,  every  such  oflfender  aball  be 
goilty  of  felony,  and,  being  convicted  therso^  shall  suffiv 
death  as  a  fdon." 


AtPEOTBR. 

ZiA  day  of  January,  m  the  third  year  of  tbe  reign 
aforesaid,  at  the  parish  aforesaid,  in  the  county  afore-* 
said,  did  feloniously,  unlawfully,  and  Bkalidoualy 
incite,  moTe,  procure,  and  counsel,  hire,  and  com- 
mand the  said  Hannah  Gray,  the  said  felony,  in 
manner  and  form  aforesaid,  to  do  and  commit, 
against  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  of  our  said 
Lord  the  Kmg,  his  crown  and  dignity." 


ADMIRALTY. 
On  an  indictment  at  common  law,  for  larceny  on  AUenuite  ju- 

risdiction. 

board  a  nkkp^  it  is  necessary  to  shew  that  the  offence 
was  ccmunitted  within  the  hody  of  the  county* 

H0U. — 'The  Admiralty  and  Common  Law  Juris- 
diction may  he  alternate,  according  as  the  tide  is  in 
or  ontk    Per  Hclkoydj  J. 

Fide  post,  tit.  '<  Jurisdiction." 


APPROVER. 


Baffuley  Rioters*  Case.  sp.  jUBiu$, 

^  1830. 

Parke,  J.,  refused  to  allow  two  persons  to  go  two  approT- 
before  the  irrand  jury  as  *'  appboyebs     on  one  indictment 
indictment,  ohserving,  that  it  was  "  unusual  to  allow 
more  than  one." 
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He  asked  if  there  was  any  precectent  for  two ; 
and,  being  answered  in  the  negative,  he  refused  to 
establish  oAe. 

N.  B. — On  the  following  day,  it  appearing  that 
they  were  to  give  evidence  on  separate  indictments, 
and  for  separate  offences,  though  of  the  same  nature 
and  arising  out  of  the  same  occasion,  he  granted 
the  application. 


ARREST. 

NsWCAbTLfe 

^^\^^^'  Watson  v.  Carr, 

1823. 

Action'  for         "^s  was  an  action  to  recover  damages  from  the 

somnenu       captain  of  the  watch,  in  the  town  of  Newcastle,  for 

having  caused  the  plaintiff  to  be  imprisoned  twelve 

hours  in  the  House  of  Correction,  without  lawful 

excuse. 

It  appeared,  that  the  plaintiff  had  been  passing 
the  evening  with  a  friend  at  an  inn,  in  company  with 
two  commercial  travellers.  They  had  spent  the 
evening  in  singing  songs  and  harmless  convivial 
enjoyment,  and  were  returning  homeward.  The 
plaintiff  and  one  of  his  companions,  happening  to 
walk  faster  than  the  other  two,  got  some  way 
in  advance,  and,  to  induce  them  to  slacken  their 
pace,  one  of  the  two  who  were  behind  called  to 
them  in  the  words  of  Mr.  Moore's  song — "  Fly  not 
yet,**  and  the  plaintiff's  companion  answered  in  other 
words  of  the  same  song — *'  Oh  stay  I** 


AB&ssr.  7 

Upon  this,  the  waftchmaa  seized  the  plaintiff  and 
the  other  genUemen,  and  took  them  into  custody;' 
and  the  captain  of  the  watch»  without  hearing  any 
statement  from  them  in  reply  to  the  account  given 
by  the  watchman,  committed  them  to  the  House  of 
Correction.  On  the  following  morning,  they  were 
taken  before  the  mayor,  who  immediately  discharged 
them. 

Per  Baiyleyy  J. — "  The  defendant  has  pleaded, 
that  he  was  justified  in  what  he  did,  by  a  Local  Act 
of  Parliament;  but  I  have  no  hesitation  in  saying, 
that  that  act  will  furnish  no  defence  to  this  action. 
By  it,  the  defendant  was  authorized  to  apprehend  all 

NIGHT    WALKSnS,    MALEFACTORS,   AND   SUSPICIOUS 

PERSONS,  whom  he  might  meet  at  night. 

*'  By  ^  niglU  walkers*  is  meant  such  persons  as  wim  an 

'  '  nlghtwalkcn. 

are  in  the  habit  of  being  out  at  night,  for  some  wicked 
purpose.     It  is  not  pretended  that  the  plaintiff  was 
a  malefactor,  or  suspicious  person;  and  if  it  were,  no 
evidence  is  adduced  to  shew  that  he  was  either*. 
The  captain  of  the  watch,  it  seems,  takes  the  evi- 


iC 


•  See  Reg.  ▼.  TooUy  and  other»,  2  Lord  Raym.  1301, 
where  HtU,  C  J,,  in  deUvering  the  opinion  of  the  judges, 
•ays,  '  It  is  not  a  oonstaUe't  fuspeetfaig  that  will  justify  hit 
takmg  up  a  person,  but  it  must  hejutt  grounds  of  suspicion, 
§u  that  is  traTersable;  2  Inst  5%;  as  if  a£elony  be  done  it  is 
good  cause  of  suspicion;  that  is,  if  I  suspect  a  person  where 
a  felony  is  done,  it  is  warrant  enough  for  me  to  arrest  him; 
but  it  would  be  hard  that  the  liberty  of  the  subject  should  de- 
pend on  the  will  of  the  constable:  and  shall  his  not  liking  a 
woman's  looks  be  any  cause  of  suspicion  ? " 
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deace  of  watchmen  against  those  who  are  bionght 
helore  him;  but  I  am  much  disposed  to  doubt, 
whether  he  has  authority  to  enter  into  any  judicial 
investigation.  If,  however,  he  thought  fit  to  hear 
the  watchman,  it  would  have  been  but  fiur,  but  ho- 
nourable, but  honest,  to  hear  the  account  of  the  other 
party.  Then,  again^  the  captain  of  ihe  watch  pleads 
the  cdmnon  law,  and  says,  that  the  plaintiff  was  le- 
A  constable   gaily  taken  before  Aim.     But  you  have  no  right  to 

has  no  autho- "  ,    ^  , ,        ,      ,  .   , 

riiy  to  hear  carry  a  man  before  a  constable — he  has  no  rnmt  to 

and  deter-  '  ^ 

mineacharge.  hesT  and  determine  a  case — ^he  has  no  right  even  to 
hear— but  this  is  the  first  time  I  have  heard  the  doc- 
trine, that  you  may  take  a  man  before  a  constable.  * ' 


ARSON. 

YOMK 

Sum,  jsHxet,  Atumynunu* 

H^haTnoTa        Under  a  cottage  was  a  cellar,  which  cellar  was 
house,  ^icc.    hired  by  the  constable  of  Bradford,  as  a  '^  lock- 
up-house."   The  ceQar  and  cottage  were  mdepen- 
dent  of  each  other  in  all  respects.     The  cellar  was 
six  or  seven  feet  below  the  surface  of  the  ground. 

In  an  indictment  for  arson,  in  setting  fire  to  the 
cellar,  the  first  count  described  it  as  the  dwellingr- 
house  of  the  constable ;  the  second  count  described 
it  as  an  outhouse*,  parcel  of  the  cottage. 

*  As  to  what  is  an  omMohm,  under  7  &  8  Geo.  4,  c  30,  s. 
2,  tee R.  v.  John  EUUm  tmdP^Ur  Kmet,  I  Moody,  C.  C.  336. 


AB#01I. 

Huttoekf  B.9  wft8  of  opinion  that  it  was  neither 
one  nor  the  otfaer»  and  therefore  improperly  described 
in  both  the  connta. 


Turner  and  Reader's  Case.  *'i»?*'' 

Priaonera  were  indicted  before  Parker  J.«  for  P«.T^..  » 
setting  fire  to  a  atack  of  straw.     The  Indictment  was  SJ^j^SS^t. 
firamed  upon  the  7  &  8  Geo.  4,  c.  80,  s.  17*;  but 
it  omitted  the  word  "  mdawfdliy/'  whieh  that  «ta- 
tnte  uses. 

The  learned  Judge  thought  it  material,  and  res- 
pited the  judgment. 

The  Judges  concurred  with  him  in  opinion,  and 
recommended  a  new  indictment  to  be  preferredf* 
Ex  relatione  Parke^  J. 

Sm  R*  &  In.  C*  C*  ZoVf  0*  Cm 


Lakcahtkii 

TWner  and  Reader's  Case.  ^ im^ 

Prisoners  were  indicted  before  Parke ^  J.,  under  •«  H«uim''not 
7^8  Geo.  4,  c  30,  for  setting  fire  ta  a  stack  of 
strawt 

•  7  ft  8  Geo.  4,  e.  80,  t.  17— <'  If  anj  penon  shall  «ji- 
immfmttjf  and  jnaUcioiisIy  let  fire  to  any  stack  of  coxii,  grain, 
polae^  straw,  hay,  or  wood,  every  such  offisiuier  shall  be 
goilty  of  felony,  and,  beiqg  conricted  thereof,  shall  snfier 
death  as  a  felon,  &o." 

t  The  priaoaeiB  ware  again  indicted  at  the  Cambridge  As- 
siaaa  fi>Uowing,  oonvieted  and  exacoted. 
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Upon  the  evidence,  it  appeared  that  the  property 
burnt  was  **  haulm"  a  word  not  mentioned  in 
the  statute.  The  prisoners  were  convicted;  but  the 
learned  Judge,  not  feeling  satisfied  that  **  Juttdm" 
was  straw,  respited  the  judgment,  and  reserved  the 
point  for  the  opinion  of  the  Judges ;  who,  on  account 
of  that,  and  of  the  objection  mentioned  in  the  last 
case,  recommended  another  indictment  to  be  pre- 
ferred*. 

Note. — The  stack  in  question  was  close  adjoining 
to  &farm  building. 

Parke^  J.,  told  the  jury  to  find  whether  the  pri- 
soners intended,  by  setting  fire  to  the  haulm,  to  set 
fire  to  the  building,  being  of  opinion,  that,  if  such  was 
their  intent,  it  would  support  a  count  for  setting  fire 
to  the  building.  The  jury  found  in  the  negative. 
The  Judges  were  of  opinion  that  the  learned  Judge 
was  right  in  putting  it  to  them  in  the  manner  de- 
scribed.  Ex  relatione  Parkcj  J , 

See  R.  &  M.  C.  C.  239,  S.  C. 

*  At  the  Special  Commission  at  Nottingham,  1831,  one 
Woodward  was  indicted  before  Lt//2e^al0,  J.,  under  7  &  8  Geo. 
4,  c.  30, 8.  17,  for  setting  fire  to  a  stack  of  beatu, 
B«ant  SK  '^^  Judges  (thirteen  in  number)  were  all  of  opinion  that  a 

PulM,  ftc.  stack  of  beans  was  by  such  a  denomination  sufficiently  de* 
scribed  to  bring  it  within  the  general  description  of  **  pulsb," 
as  used  in  the  Act  of  Parliament,  in  the  same  way  that  the  de- 
nomination*' wheat "  or  **  barley  "  or  "  oats"  was  sufficient  to 
bring  it  within  the  term  "  corn  "  as  used  in  the  same  statute. 
The  opinion  of  the  Judges  was  delivered  at  the  Assises 
following  by  Bayley,  B.     See  1  Moody,  C.  C.  323. 
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ASSAULT. 

Peter  Rosmskfs  Case.  ^"^tSSr 

ias4. 

Prisoner  was  indicted  for  having  procured  one  Medkai  maa 
Anne  GKbbins  to  strip  herself  naked  in  his  presence,  ^T^lSdkM 
by  iidsely  pretending  that  it  was  necessary  for  the  "^^  '»*^ 
cure  of  a  certain  disorder  with  which  she  was  aflfect- 
ed,  and  on  account  of  which  she  had  consulted  him 
in  his  medical  capacity,  with  intent  the  said  A.  G. 
imlawfuDy  to  deflower  and  carnally  know. 

The  special  count  was  as  follows : — 

"  The  jurors,  &c.  do  further  present,  that  before,  indictment, 
and  at  the  time  of,  committing  the  offence  herein- 
after next  mentioned,  to  wit,  on  the  27th  day  of  Ja- 
nnary,  in  the  year  aforesaid,  the  said  Anne  Gibbins 
became  and  was  sick  and  disordered,  to  wit,  at  Man- 
chester aforesaid,  in  the  county  aforesaid ;  and  that 
the  S2ud  Peter  Rosinski  did  then  and  there  pretend 
to  administer  relief  to  persons  labouring  under  divers 
maladies  and  disorders;  and  that  the  said  Anne  Gib- 
bins  by  reason  thereof,  and  for  the  purpose  of  being 
cored  of  her  said  last-mentioned  sickness  and  dis- 
order, then  and  there  applied  to  the  said  P.  K.  ftfr 
the  purpose  of  being  cured  of  such  last-mentioned 
sickness  and  disorder ;  and  that  he  the  said  P.  K. 
M  then  and  there  pretend  to  the  said  Anne  Gibbins, 
tliat  it  was  necessary,  for  the  cure  of  such  her  last- 
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mentioned  sickness  and  disorder,  that  she,  the  said 
Anne  Gibbins,  should  be  naked  and  uncovered  before 
and  in  the  presence  of  him  the  said  P.  R. ;  and  did 
then  and  there  unlawfully  and  indecently  cause  and 
procure  the  said  Anne  Gibbins  to  pull  and  strip  from 
off  the  body  of  her,  the  said  Anne  Gibbins,  certain 
clothes  and  wearing  apparel,  wherewith  the  said  Anne 
(jibbins  was  clothed  and  covered,  and  then  and  there 
to  be  unlawfully  and  unnecessarily  naked  and  unco- 
vered, in  the  presence  of  him  the  said  P.  R.,  with 
intent  then  and  there  the  said  Anne  Gibbins  unlaw- 
fully to  deflower  and  carnally  know,  to  the  great  dam- 
age," &c. 

There  was  a  count  for  a  common  assault. 

Anne  Gibbins  deposed*  that  the  prisoner  had 
taken  her  clothes  off  with  his  own  hands;  that  hav- 
ing done  so  he  laid  her  on  a  table,  with  her  head 
hanging  over  on  one  side,  and  her  legs  on  the  other, 
and  then  in  the  attitude  of  standing,  put  his  private 
parts  into  hers,  &c. ;  she  made  what  resistance  she 
couldf  but  did  not  call  out;  she  continued  to  attend 
him  for  a  fortnight  afterwards ;  she  took  with  her  on 
one  occasion  her  sister,  on  another,  another  lass; 
he  never  repeated  his  act  of  ra'^^iment,  or  treated 
her  with  further  rudeness,  though  she  was  still 
stripped  naked  on  each  subsequent  visit ;  she  took  a 
young  girl  to  him  to  be  cured  of  the  scurvy ;  she 
never  communicated  his  having  ravished  her,  or  that 
he  had  had  carnal  knowledge  of  her,  to  any  one. 


ASSAULT.  13 

TheJaJhei  sod  mother  stated*  that  they  vnder- 
stood  be&re  their  daughter  went  to  the  prisoner  she 
was  to  be  stripped  naked* 

A  servant  girl  in  the  employ  of  the  prisoner  said, 
she  was  in  the  adjoining  room  when  the  alleged 
raTisimient  took  place,  and  if  there  had  been  any 
noise  or  struggling  she  must  have  heard  it»  bnt  that 
she  heard  none ;  she  had  always  been  in  the  habit  of 
letting  Anne  Gibbins  out;  Anne  Gibbins  frequently 
held  conversation  with  her  in  the  kitchen  before  her 
departure,  but  never  spoke  as  if  any  rudeness  had 
been  attempted,  on  the  contrary,  said,  that  prisoner 
was  the  cleverest  man  she  had  ever  met,  and  would 
get  him  as  many  customers  as  she  could.  This  was 
many  days  subsequent  to  the  day  of  the  imputed 
violence. 

A  girl  was  called,  who  accompanied  Anne  Gib- 
bins to  prisoner's  house  sfter  the  alleged  assault, 
and  deposed,  that  Anne  Gibbins  had  never  asked 
her  to  remain  in  the  room  with  her — (Anne  Giibbins, 
in  her  examination,  said  she  had). 

Batfletfy  J.,  to  the  jury — "  In  my  opinion,  if  a 
medical  man  falsely  pretends  that  it  is  necessary  for 
a  female  to  strip  herself  naked  in  his  presence,  for 
the  purpose  of  applying  his  medical  skill,  and  the 
jury  think  it  unnecessary,  snd  done  for  his  own  lewd 
gratification,  it  is  a  question  well  worthy  the  grave 
consideration  of  the  Judges,  whether  it  be  not  a 
misdemeanor." 
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The  prisoner  was-  convicted.  But,  Bayhyf  J., 
postponed  passing  sentence  until  he  had  taken  the 
opinion  of  the  Judges.  The  Judges  were  of  opin- 
ion, that  the  offence,  under  the  circumstances, 
amounted  to  a  common  assault,  and  the  prisoner  was 
sentenced  at  the  following  assizes  to  eight  months' 
imprisonment* 

See  R.  &  M.  C.  C.  20,  S.  C. 


York 

To  proTe  a       A  question  arose,  as  to  whether,  on  an  indictment 

roeoffloerio  . 
•uch,itis   for  assaulting  a  watchman,  it  was  necessary  to  shew 

not  ncccHiTT 

to  produce  hb  his  appointment;  but  it  became  immaterial,  and  no 

appointment.  jtx^  » 

judgment  was  given. 

Note. — In  Berryman  v.  WisCf  4  T.  R.  366, 
BuUer,  J.,  said,  that,  "in  the  case  of  all  peace  of- 
ficers, justices  of  the  peace,  constables,  &c.,  it  is' 
sufficient  to  prove  they  acted  in  those  characters, 
without  producing  their  appointments.  And  that, 
even  in  the  case  of  murder,  it  was  so  determined  by 
all  the  Judges  in  Gordon's  case^  Northampton 
Spring  Assizes,  1789."  See  1  Leach,  C.C.  515; 
1  East's  P.  C.  312. 

**  The  Excise  and  Custom-house  officers,"  he 
added,  "fall  under  a  different  consideration;  but, 
even  in  those  cases,  evidence  was  admitted,  both  in 
civil  and  criminal  suits,  to  shew  the  party  was  a  re- 
puted officer,  prior  to  11  Geo.  1,  c.  30,  s.  32. 
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**  In  actions  by  attomies  for  their /«««,  tha  proof 
now  insisted  on  has  never  been  required*.  Neither 
in  actions  for  tithes,  is  it  necessary  for  the  incam- 
bent  to  prove  presentation,  institution,  and  induc- 
tion. Proof  that  he  received  the  tithes,  and  acted 
as  the  incumbent,  is  sufficient^ .'* 

At  the  Newcastle  Spring  Assizes,  1832,  on  an  nkwcabtlc 


indictment  for  perjury,  it  was  alleged,  that  A.B.,  on       i^ 
an  information  before  C.  and  D.,  two  of  his  Ma- 
jesty's justices  of  the  peace,  against  E.  F.,  com- 
mitted wOfnl  and  corrupt  perjury,  &rc. 

Parke,  J.,  required  no  other  proof  of  the  said 
C.  and  D.  being  justices  there,  than  that  they  were 
in  the  habit  of  acting  as  such. 


Eliza  Toon's  Case,  sp,  am^w*, 

1837. 

Per  HuUock,  B. — Volenii  wm  fit  injuria^  does  voh/oTZn 
not  apply  on  an  indictment  for  an  assault  with  in-  when  it  doe* 
tent  to  commit  a  rape  on  a  child  under  ten  years  of 
age. 

The  law  regards  the  consent  in  such  a  case  as 
quite  immaterial,  not  considering  the  child  compe- 
tent to  form  a  judgment. 


•  Bevm  V.  WiUiamt,  ST.  R.  635. 

t  Radford  v.  Madaiicth,  8  T.  R.  632 ;.  Croit  ▼.  Kayt,  6 
T.B.  663. 
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iVbto.^-Under  a  count  for  an  sMault,  with  Intent 
to  commit  a  rape,  apriaonei  may  be  found  goilty  of 
a  common  assault^.T-P^r  HtMoekf  B. 

And  see  Rex  v.  Dawson^  3  Stark.  N.  P.  62, 
where,  on  indictment  for  an  aaaault,  with  intent  to 
abuse  and  carnally  know,  Holrayd^  J.,  held,  that 
the  defendant  might  be  found  guilty  of  the  intent  to 
iAuse  only. 


JiutioM  mAy,  *  In  Michftelmas  Tenn,  1830,  Kellif  moved  for  a  oek- 
cl3i,^87,  '  tiorari  to  quash  a  oonviction  for  an  aatanlc  onder  the  aet  of  9 
^SS^J2d  U'  ^*^^  ^>  ^'  ^1»  ^*  ^7f  ^^  ^®  ground  that  the  magistrateahadno 
nult  jurisdiction  to  convict  where  the  charge  was  assault,  with  l»- 

tent  to  commit  a  felony;  and  the  charge  in  the  particular 
case  was,  taUh  inieni  to  eomnut  a  nameless  offence. 

Per  Lord  TeuUrden^  C  J,—"  The  conviction  is  for  a  commoo 

assault,  and  although  the  charge  was  for  an  assault  wUh  m- 

tenff  &c.,  yet  the  act  gave  the  justice  a  discretionary  power 

to  judge,  whether  the  charge  amounted  in  substance  to 

'  more  than  a  common  assault" 

Per  Parket  J* — "  At  all  events,  a  certiorari  could  hanUybe 
granted;  for,  if  the  magistrates  had  no  jurisdiction,  the  con- 
viction was  a  nullity.    Rex  v.  Firgil,  Mich.  Term,  1880.'* 

The  words  of  the  statute  are — "  If  any  person  shall  UB- 
lawftilly  assault  or  beat  any  person,  it  shall  be  lawtbl  for  two 
justices  of  the  peace,  upon  complaint  of  the  party  aggrieved* 
to  hear  and  determine  such  offence;  and  the  offender,  upon 
conviction  thereof  before  them,  shall  forfeit  and  pay  such 
fine  as  shall  appear  to  them  to  be  correct,  not  exceeding, . 
with  costs,  (if  ordered),  the  sum  of  5/." 
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Anonymous^  sJlT'""^ 

18S9 


If  several  are  in  concert,  encouraging  one  anotlier»  xnaamatT 

and  co-operating,  they  are  all  equaJly  guilty,  though  wTi^jify^ 

one  only  committed  the  actual  assaults     Per  Bay* 

ley,  J. 

Note. — Lord  TefUerden^  C.  J.,  in  a  recent  case, 

told  the  jury,  that  it  was  immaterial  whether  the 

defendant  actually  laid  hold  of  the  plaintiff  or  not; 

for,  if  he  was  present  and  encouraged  other's,  he  was 

equally  responsihle  for  the  consequences ;  and  that 

he  did  so,  was  sufficiently  proved,  hy  his  ezclaim- 

Goit!  go  it!" 


ASSIGNMENT. 


Anonymous,  ^.  jMzet, 

1830. 


By  a  deed  of  separation  between  a  man  and  his  Huiband  and 

wife;  Deed  of 

wife,  it  was  agreed, '  that  the  husband  should  assign  KMntkm. 

e^wct  of • 

to  trustees,  for  the  support  of  the  wife,  a  promissory 
note,  the  amount  of  a  legacy  which  he  had  re- 
ceived in  her  right* 

Parke f  J.,  was  clearly  of  opinion,  that  the  pro- 
missory note  in  question  vested  by  the  assignment 
in  the  trustee$;  and  that  stock  upon  a  farm,  purchas- 
ed with  the  proceeds,  was  their  property  also,  not- 


► 


withsUading  that  the  assignment  was  made  for  the 
wife'a  Buppott. 

It  was  coDtended,  on  the  other  hand,  that  the  pro- 
missory note  vested  in  the  trustees  for  a  partimlar 
purpose ;  aad  that,  when  it  had  been  so  applied,  its 
produce  became  de-vested  out  of  them,  and  rv-vested 
in  the  husband. 

But,  per  Parke,  J. — "  The  money  was  assigned 
for  the  wife's  use.  The  trustees,  in  consideration 
thereof,  undertook  to  indemnify  the  husband  against 
the  wife's  future  debts;  when,  therefore,  the  pro- 
missory note  had  been  applied,  the  trustees  became 
the  trustees  for  the  wife." 

Note. — This  point  arose  upon  an  indictment  for 
maimijig  cattle. 

The  trustees  had  put  the  wife  into  possession  of 
a  farm,  and  stockedit  from  the  proceeds  of  the  note. 

See  BaWt  ciue,  2  Ryan  8c  Moody,  C.  C.  R. 
not  Ace  ^-  SO,  where,  on  an  indictment  for  arson,  it  was  held, 
that  a  house,  in  part  of  which  a  man  lives,  and  other 
parts  of  which  he  lets  to  lodgers,  may  be  described 
as  his  bouse,  though  he  has  taken  the  benefit  of  the 
Insolvent  Debtors'  A^t,  and  executed  an  assignment 
including  the  house,  if  the  assignee  has  not  taken 
possession;  at  least,  no  objection  can  be  made,  if, 
in  the  other  counts,  it  is  stated  as  th«  house  of  the 
assignee,  and,  in  others,  of  the  lodger,  whose  room 
iraa  set  fire  to. 
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BAIL. 


SvoaUe^B  Case.  aim 

1883. 


Prisoner  was  indicted  for  an  assault,  with  intent  ^pjj^*"- 
to  commit  a  rape.  He  pleaded  not  guilty,  tra-  mijto«Mior 
▼ersed,  and  applied  to  be  allowed  to  put  in  bail  in  {J^£j^  *** 
London. 

J(meSy  for  tbe  Crown,  contended,  that  bail  put  in 
in  London  would  not  answer  for  a  prisoner  indicted 
at  York,  and  referred  to  a  case  which  happened  in 
Lancashire.  He  admitted,  however,  that,  in  that 
case,  the  King's  Bench,  in  virtue  of  their  general 
power  to  bail  throughout  England,  had,  after  much 
consideration,  allowed  it. 

HoWoydi  J.,  thought  the  difficulty  in  the  case 
referred  to  arose  solely  from  Lancashire  being  a 
county  palatine,  which  had  a  Court  peculiar  to 
itself^  where  application  might  have  been  made, 
though  error  lay  from  that  Court  to  the  King*8 
Bench.  He  further  observed,  that  the  Courts,  both 
civil  end  criminaly  in  the  county  of  Lancaster,  were 
superior  Courts. 

In  conclusion,  he  said  the  London  bail  might  sub-* 
ject  the  prisoner  to  some  difficulties,  but  that  he  had 
no  doubt  they  would  be  admitted. 
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AnoH^moua* 

JudgeoTi^      Brown  moved  before  Parkf  J.^  that  a  person» 
not  tall  ft      agamst  whom  a  coroner's  inquisition  had  returned  a 

party  not  In 

8M>i.  verdict  of  manslaughter,  might  be  admitted  to  hail. 

The  party  was  not  in  gaol,  and  thd  grand  jury 
were  discharged. 

Parky  J.J  said  he  was  Chief  Justice  of  the  Court 
of  Pleas,  at  Lancaster,  hut  he  had  no  power  to  bail 
a  person  not  in  the  gaol  delivery.  He  referred  counsel 
to  his  brother,  James  Parke,  (a  Judge  of  the  King's 
Bench),  who  was  presiding  in  the  other  Court. 

Note, — ^A  few  days  after,  the  Clerk  of  Arraigns 
informed  the  learned  Judge,  that,  in  looking  over  his 
father's  notes,  (his  father  having  been  clerk  of  ar^ 
raigns),  he  foiyid  a  note  of  a  similar  application,  in  a 
case  of  manslaughter,  made  to  Mr.  Baron  Wood^ 
who  also  determined,  that  he  had  no  power  to  bail  in 
such  a  case,  the  party  applying  not  being  in  gaol. 


BANKRUPT. 

^^^>  Mitchell's  Case. 

B^i^kruptnot      Aprisouer,  a  bankrupt,  was  indicted  under  6  G^o.  4, 
wbfttMM^'  c.  16,  s.  112*,  for  not  surrendering  himself  to  the 

lary  to  prove  .     .  , 

on  Indict-      commissioners,  pursuant  to  notice. 

ment. 


•  The  words  of  the  6  Geo.  4,  c.  16,  s.  112,  are  as  fid- 
lows  :-^"  If  any  person,  against  whom  any  commission  has 
been  issued,  or  shall  hereafter  be  issued,  whereupon  such 
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It  appeared  in  evidence,  that  he  was  in  coatody 
under  a  detainer  coDusively  lodged;  and  it  was  con- 
tended, that  he  was  bound  to  give  notice  of  his  si- 
toation  to  the  commissioneis,  to  enable  them  to  issue 
their  warrant  to  bring  him  before  them  for  exam* 
niation* 

It  was  further  contended,  that  he  was  bound  to 
apply  for  a  habeas  corpus^  to  enable  him  to  appear 
before  the  commissioners,  the  act  having  provided 
for  the  payment  of  the  expenses  out  of  the  bank- 
rupt's estate,  on  application  to  the  Lord  Chancellor. 
But,  at  all  events,  that  he  was  bound  to  apply  to  the 
Lord  Chancellor  for  an  enlargement  of  the  time  in 
which  to  surrender. 

LMedalej  J. — **  This  being  a  case  of  felony,  the 
act  must  be  construed  favourably  for  the  prisoner; 
snd,  as  it  does  not  provide  money  to  pay  the  expenses 
of  a  habeas  corpus  in  the  first  instance,  I  think  the 


person  hath  been  or  shall  be  declared  bankmpti  shall  not, 
before  three  of  the  clock,  upon  the  forty-second  day  after 
notice  thereof  in  writing,  to  be  left  at  the  usual  place  of  abode 
of  aiich  penon,  or  personal  notice  in  case  such  person  be  then 
in  prison,  and  notice  given  in  the  London  Gasette  of  the  is- 
suing of  the  conunission,  and  of  the  meetings  of  the  com- 
misaionen,  surrender  himself  to  them,  and  sign  or  subscribe 
such  surrender,  and  submit  to  be  examined  before  them  firom 
time  to  tnne  upon  oath/'  ftc 

N.B.  For  the  neceesaiy  proofs  and  avermenta  on  an  in- 
dietaent  for  a  eonspiracy  to  defeat  the  object  of  this  act,  see 
lU*  V.  Joms  and  others,  4  B.  &  Adol.  345. 
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bankrupt  is  not  compellable  to  make  the  application 
contended  for.  And,  as  the  commissioners  have  the 
power  to  issue  their  warrant,  and  by  diligent  search 
may  discover  where  he  is,  the  bankrupt  is  not  bound 
to  give  them  notice. 

"  I  am  further  of  opinion,  that  the  not  doing  the 
several  things  contended  for,  will  not  make  a  bank- 
rupt guilty  of  felony  under  the  act,  though  the  de- 
tainer under  which  he  is  in  custody  be  collusive.*' 

Upon  the  announcement  of  this  opinion,  the  pro- 
secution was  withdrawn,  and  an  acquittal  taken. 


BENEFIT  OF  CLERGY. 


York 


sum.Amian,  Brovme's  Case. 

1894. 

A  peiwm  wbo      Prisoner  had  been  convicted  of  grand  larceny,  and, 

Jdf™™bf*"  "*^^^  prayed  his  clergy,  was  sentenced  to  trans- 

SMV  Frtation. 

KSj!^"*'*"  There  was  a  second  indictment,  charging  him  as 
an  accessory  after  the  fact  to  another  felony ;  and 
the  question  was,  whether,  having  received  judgment 
and  taken  the  benefit  of  the  statute,  he  could  be  put 
upon  his  trial  for  a  clergyable  felony  previously  com- 
mitted? 

Bestf  J.,  thought  he  might,  and  he  was  accordingly 
tried  and  convicted,  together  with  the  principal.  On 
point  reserved,  however,  the  Judges,  (with  the  ex- 
ception of  Bestf  J.,)  were  of  opinion,  that  judgment 
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liaving  been  given  upon  the  conviction  already  £ad, 
he  ongfat  not  to  liave  been  again  tried*. — Ex  rela^ 
name,  HuUoek^  B. 

See  Brady'i  case^  B.  &  R.  C.  C.  268. 


BIGAMY. 

Yo»ic 

Maria  WauUy's  Case.  *•  ^^* 

Prisoner  was   indicted  for  marryinir  Abraham  construction 

'  ^  of  the  Mar- 

Capes,  her  former  husband,  John  Waully,  being  then  riv«  Actc 

alive. 

Her  defence  was,  that  she  had  married  Waully 

when  nnder  age,  without  her  parents'  consent. 

•  Benefit  of  deigy  is  abolished  by  7  &  8  Geo. 4,  c.  28,  a.  0; 
and  by  a.  10  of  the  aame  atatute,  it  is  enacted,  **  that,  whenever 
aentence  shall  be  passed  for  felony  on  a  person  already  im- 
prisoned under  sentence  for  another  crime,  it  shall  be  lawful 
for  die  Court  to  award  imprisonment  for  the  subsequent  of> 
fence,  to  commence  at  the  expiration  of  the  imprisonment 
to  whidi  such  person  shall  have  been  preriously  sentenced. 
And,  when  such  person  shall  be  already  under  sentence, 
either  of  imprisonment,  or  of  transportation,  the  Court,  if 
empowered  to  pass  sentence  of  transportation,  may  award 
such  sentence  for  the  subsequent  offence,  to  commence  at 
the  espiration  of  the  imprisonment  or  transportation  to  which 
such  person  shall  have  been  previously  sentenced,  although 
the  aggregate  term  of  imprisonment  or  transportation  re- 
spectively may  exceed  the  term  for  which  either  of  those 
punishments  tould  be  otherwise  awarded." 
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Now,  it  appeared,  that  her  first  marriage  took  place 
by  license  on  the  30th  of  August,  1823 ;  the  second, 
by  hannSf  on  the  15th  of  February,  1827;  that  the 
Marriage  Act,  S  Geo.  4,  c.  75,  which  repealed  the 
Marriage  Act  of  26  Geo.  2,  c.  33,  was  passed  on 
the  22nd  of  July,  immediately  preceding  the  first 
marriage,  but  the  general  provisions  of  it  did  not 
come  into  operation  till  the  1st  of  September  fol* 
lowing. 

Htdlockf  B.,  was  of  opinion  that  the  26  Geo.  2, 
c.  38,  ceased  to  operate  from  the  passing  of  the 
3  Geo.  4,  c.  75,  viz.  on  the  22nd  of  July,  that,  pend- 
ing the  interval  between  that  day  and  the  Ist  of  Sep- 
tember, the  day  on  which  the  general  provisions  of 
the  3  G^o.  4,  c.  75,  came  into  operation,  the  com- 
mon law  stepped  in;  and  that,  consequently,  the  first 
marriage  was  a  legal  marriage,  and  the  prisoner  guilty. 

On  point  reserved,  the  Judges  were  also  of  that 
opinion,  and  a  nominal  punishment  was  accordingly 
passed  upon  her  at  the  following  assizes*. 

*  By  the  Ist  section  of  3  Geo.  4,  e.  75,  it  is  enacted,  that 
"  so  much  of  the  said  statute,  (S6  Geo.  2,  c.  33),  as  provides 
that  all  marriages  solemnized  by  license,  after  the  25tfa 
of  March,  1754,  where  either  of  the  parties  shall  be'  under 
the  age  of  twenty-one  years,  which  shall  be  had  without  the 
consent  of  the  parents  or  guardians,  &c.  first  had  and  ob> 
tained,  shall  be  absolutely  null  and  void,  to  all  intents  and 
purposes  whatsoever,  $haU  be  and  u  Aereiy  repealed." 

By  sect  21,  it  is  enacted,  **  that  all  and  every  the  damaes 
and  provisions  in  this  act,  timekmg  the  puhiieatim  rfbtmnsef 
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DreUte*s  Case,  York. 

1830. 

It  ms  iffOTed,  by  a  person  who  was  present  at  the  Pioormiutbe 

r-  #      r  r»  given  that  the 

pmoner's  second  maxriafe,  that  the  woman  was  mar-  perMm  who  « 

*^  ^  '  ptrty  marries 

lied  to  him  by  the  name  of  Hannah  Wilkinson,  the  2]^j*^e 
name  kid  in  the  indictment;  bat  there  was  no  other  *°3^cDt. 
pvoof  thnt  tlie  woman  in  question  was  in  &ct  Hannah 
Wflkmaon. 

Parke^  J.,  held  the  proof  to  be  insufficient,  and 
directed  an  acqnittal. 

The  learned  Jndge  subsequently  expressed  his 
decided  opinion  that  he  was  right;  and  added,  that, 
to  make  the  evidence  sufficient,  there  should  have 


maii  I'liiiwy,  amd  Umehimg  marrMges  tfttenmixed  bff  $¥eh  bamUf 
aliall  oomaaence  and  have  effect  on  and  after  the  1 7th  day  of 
September,  1822,  and  not  before.*' 

The  S  Geo.  4,  c.  75,  has  since  been  repealed  (**  except  m>  far 
as  it  nepealed  aay  Ibimer  act,  or  any  ckuse,  matter,  or  thing 
therein  oontained,")  by  4  Geo.  4,  c.  17. — Rom  v.  Bldktmore 
1R.&M.S82. 

And  4  Geo.  4,  c  17f  and  26  Geo.  2,  e.  33,  have  been  re- 
pealed in  lolo by  the  4  Geo.  4,  c  76. 

The  5  Geo.  4,  e.  33,  has  been,  however,  passed  to  explain^ 
the  13th  section  of  the  last-mentioned  statute,  andto'remove 
doubts  AS  to  maifxiagea  which  have  been  performed  onder  its 
apposed  prorinons. 

The  11  Geo.  4,  c  18,  removes  doubts,  where,  in  point  of 
fecm,  clagymen  may  have  erred  in  the  publication  of  banns. 

c 
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been  proof ''  that  he  was  then  and  there  married 
to  a  certain  woman,  by  the  name  of^  and  who  eaUed 
herself t  Hannah  Wilkinson;*'  because  the  in' 
dictment  undertakes  that  Hannah  Wilkinson  was 
the  person ;  whereas,  in  £act,  there  was  no  proof  that 
such  was  her  name,  or  that  she  had  erer  before  gone 
by  that  name ;  and  if  the  banns  had  been  published 
in  a  name  whieh  was  not  her  own,  and  which  she 

had  never  gone  hy^  the  marriage  would  be  invalid*. 
See  EdmurdPt  cote,  R.  ft  R.  C.  C.  283. 


BURGLARY. 

York 

«/»•  (g*^***'         Butterworthf  Moss,  and  Braithwaite's  Cok. 
Judgment  On  an  indictment  for  burglary,  Moss  pleaded  iruil- 

noAy  be  for  o      #  ^  o 

burglary  and  ty;  the  Other  two  stood  their  trial,  and  were  con- 

larceny  on 

the  same       victed  of  Stealing  to  the  amount  of  forty  shillings  in 
indictment,    a  dwelling-house. 

The  indictment  contained  only  one  count. 

Hohoydt  J.,  doubted,  whether,  as  the  three  were 
joined  in  the  same  indictment,  which  contained  but 
one  count,  and  that  for  burglary,  judgment  could  be 

*  See,  as  touching  the  publication  of  banns  in  a  wrong 
name,  Frankland  v.  Niehoitonf  Pougett  v.  Tomkynt^  Maiher 
y.  Netft  Heftr  t.  Heffery  Qndn  v.  Qn^  and  Ma^hetio  r.  May- 
hew,  given  in  a  note  to  A.  ▼.  BilHtigkurit,  3  M.  &  S. 
250. 


I 


cnttred  for  the  several  offences.  He  reserved  the 
point  for  the  opinion  of  the  Judges,  and,  at  the  fol* 
lowing  8881808,  announced,  that  **  nine  of  them  had 
met  and  consulted  upon  it;  and  that  seven  out  of  the 
nine  were  decidedly  of  opinion,  that  the  judgment 
might  properly  he  entered  against  all  the  three  pri- 
soners :  against  Moss  for  the  hurglary  and  capital 
larceny,  and  against  the  other  two  for  the  capital  lar- 
ceny."    The  other  two  Judges  douhted. 

^C.  R.&R.C.C.620. 


T^ki:^^*»  n^^^  Newcastle 

JOOltngS  Case.  sum.  Amtn, 

1883. 

Prisoner  was  convicted  of  a  burglary  in  the  dwell-  ifaoottaffene 
Ing-honse  of  John  GenL  2SS£?^ 

It  appeared  at  the  trial  that  Gent  was  a  worlunan  uShiidw^- 
in  Mr.  Brandling's  colliery;  that  he  received  weekly  **  **^' 
wages,  and  occupied,  by  agreement  with  Mr.  Brand- 
ling, a  cottage,  free  both  from  rent  and  taxes. 

It  was  in  this  cottage  that  the  burglary  was  com- 
mitted. 

It  was  objected,  that  this  was  not  in  law  the  dwell- 
ing-house of  Gent,  hut  of  his  master,  Mr.  Brandling; 
that  the  occupation  by  Gent  was  merely  as  servant, 
and  therefore  not  his  own  posse8sion,'but  that  of  Mr. 
Brandling. 

tfolroyct,  J.,  thought  that,  as  the  occupation  of  the 
cottage  was  not  for  Mr.  Brandling's  use  or  business, 
or  that  of  the  colliery,  but  wholly  for  the  use  and 

c2 
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benefit  of  Gtnt^  it  mi^  be  oeiwdered  the  ocaqta** 
tion  of  Oenty  netwithatanding  it  mm  obteiiied  by  re»« 
•on  of  his  being  a  workmen  in  Mr.  Brandling's  em- 
ploy, and  waa  not  to  extend  beyond  the  hiring* 

The  learned  Judge*  howerery  reetonred  the  point; 
and  the  Judgea  were  of  opinm'  that  the  conviction 

was  right* 

i9.  C  R.  &  R.  C.  C.  625. 


^^SSSw.  J^rvis  and  Walter's  Case. 

1B84. 

oocupaUfloor  A  warehouse  and  a  dwelling-house  were  under  the 
when  not  the  Same  roof ;  but  they  were  divided  on  the  ground  floor 
hinniMief.  by  an  archway,  which  led  to  a  5rard.  The  archway  was 
closed  up  at  night  by  folding  doors.  In  the  yard  ad- 
joining to  the  warehouse  was  a  room  used  as  a  count- 
ing-house. This  room  was  broken  into  and  robbed ; 
the  muly  access  to  the  counting-house  was  by  a  door 
between  it  and  the  warehouse.  The  warehouse 
opened  by  another  door  into  the  yard. 

In  the  dwelling-house,  or  rather  in  the  house,  on 
one  side  of  this  archway,  lived  a  servant,  who  had 
the  care  of  the  premises,  but  who  paid  a  certain  rent 
to  the  proprietor  for  the  occupation  of  the  house  in 
which  he  lived;  but,  over  the  warehouse  opposite,  the 
servant  had  no  control,  nor  was  it  included  in  his 
lease. 

The  following  queries  suggested  themselves  to 


Boiroj/df  J.,  who  olweired  that  the  point  involved 
was  a  very  nice  one— 

1.  The  servant  being  a  tenant  at  a  certain  rent  of 
ti»  direUiBg^liovse,  oonld  anch  dwelling-house  Be 
laid  as  the  dwelling  of  the  proprietor  ?  and»  if  it  could, 
is  the  adjacent  tCwre  (aeparated  aa  it  is  hj  this  arch- 
way) a  part  wf  the  said  dwelling  in  oontemjdation  of 
kw? 

2*  If  the  said  honsey  so  occupied,  eonld  not  be 
kid  aa  die  dweSBng-house  of  the  proprietor,  is  it 
a  dweUing-hoiise  in  tiie  possession  of  the  tenant,  that 
will  indiide  tlie  warehouse — the  warehouse  being 
whollj  in  the  occupation  of  the  proprietor,  and  inde- 
pendent of  the  tenant  and  hb  lease? 

The  first  count  charged  the  oifence  to  have  been 
committed  in  the  dwelling-house  of  the  proprietor 
WiQiam  Greaves  and  others. 

The  second  count  charged  it  to  have  been  com- 
ndtted  in  the  dweilii^-house  of  the  servant,  WiUiam 
Mottran* 

The  prisoners  were  convicted  of  the  burglary,  and 
received  judgment. 

But  Holra^di  J.,  entertaining  doubts  with  regard 
to  die  occupation,  reserved  the  point  for  the  consi- 
deration of  the  twelve  Judges,  who  held  the  convic- 
tion wrong.  They  considered,  that  Mottran,  the 
servant,  occupied  as  ienani^  and  not  as  servant,  and 
tkit,  therefore,  his  occupation  could  not  be  considered 
M  the  occupation  of  his  master. 

5.C.2R.&M.C.C.7. 
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^^aSU.  Walter's  and  Others  Case. 

18S4. 

Awarehoiuee     Prisoners  were  indicted  for  burglary,  and  coii« 

in  aaxne  range    .        . 
with  dwdling  YlCted* 

oei  thereof  A  question  however  arose,  whether  the  place  in 
which  the  ofiEence  was  coBimitted.  was,  in  point  of 
law,  a  part  of  the  dwelling-house. 

It  appeared,  that  the  prosecutor's  dweliing^hottae* 
in  which  he  lived  and  carried  on  his  trade  as  a 
grocer,  opened  at  the  back  into  a  yard;  and  that  in 
the  yard  was  a  warehouse,  which  he  also  used  for  the 
purposes  of  his  trade.  The  warehouse  likewise 
opened  into  the  yard. 

The  yard  was  inclosed  by  the  prosecutor's  house 
and  other  buildings,  and  by  a  wall ;  and  the  gates  of 
entrance  were  shut  and  fSutened  always  at  nigblk 
The  whole  were  the  property  of  the  prosecutor,,  but 
one  house  was  not  in  his.  possession.  That  house 
directly  intervened  between  his  dwelling  anjl  the 
warehouse,  but  all  three  wece  under  the  same  con- 
tinuous roof.  The  two  houses  were  originally  in  one^ 

Upon  point  reserved  by  Hc^oyd,  J«»  the  Judges 
thought  the  conviction  right,  on  the  ground,  that,  aa 
the  warehouse  was  part  of  the  prosecutor's  house 
before  the  house  was  divided  into  two,  it  still  re* 
mainedso  after  the  division. 
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Cornfield  and  White* s  Case.  y^^ 

Prisonen  were  indicted  for  a  burglary  in  the  dwell-  HouMimiit 

»  ^  bythetnu- 

Uff^honae  of  Edward  Ellis.  tcMofaroMi, 

^  far  tht  nd> 

Edward  Ellis  kept  the  toll-bar  at  a  place  called  daceofatou 
Newton,  and  lived  in  a  house  near  the  gate.     The  ^^^J^ 
hoose  was  erected  by  the  trustees  of  the  roadas  and  ^"^^ 
for  the  dwelling-house  of  whoever  might  be  emjdoyed  J^^^  "* 
Co  collect  «he  tolls  at  that  gate. 

Bttis  had  been  the  actual  occupier  of  the  house  in 
^piesdon  for  several  years,  and,  during  the  time,  had 
been  the  collector  of  the  tolls. 

The  lessee  of  the  tolls  was  a  Mr.  Ward,  and  it  was 
by  him  that  Ellis  was  employed. 

The  agreement  entered  into  with  Ward  was,  that 
be  was  to  colleet  the  toQs,  and  to  pay  them  over  every 
month,  and,  for  so  doing,  he  was  to  be  paid  a  weekly 
attpend. 

EDis  had,  besides,  theprivilege  of  residing  in  the 
toll-house,  as  being  such  collector,  but  there  was  no 
stipulation  as  to  notice  to  quit. 

It  was  objectod  for  the  prisoners,  that  the  dwell- 
ing-house was  not  properly  described  as  the  dwell- 
ing-house of  Edward  Ellis. 

HuUockf  B.,  was  inclined  against  the  objection, 
whether  Ellis's  right  of  possession  was  derived  from 
the  trustoes  or  from  Ward,  inasmuch  as  he  was  in 
either  Gf»e  tenant  at  will*    He,  however,  reserved 
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the  point  for  tl^  consideration  of  the  Judges,  who  werv 

all  of  opinion  that  the  house  was  rightly  descri^edL 

iSL  C.  2R.&M,C.C.42. 


ISM.  •*^ 

Aloft  under       IMsoncT  onCefed  a  loft,  bmeath  whfsli  wue  fmir 

the  Mine  tpof 

taF^p^     apaitmeaCa, inhdl)ited as  a  4iireUing«hi«8ey  kit  which 

h^%Mirti  ^^  '^  Gomamnicate  widi  the  loft  m  any  ma&acr 

l^'^^^' whatever.    On  the  side  of  the  dwening  was  a  akop, 

Cl^l^  which  was  not  used  9m  a  dwdliBg,  and  iriiieh  did  not 

hSSS^^'    oommunioate  widi  the  ftmr  ehamhera.     Between  thb 

shop  and  the  loft  there  was  a  ooimnrniioatfoffi  by  a 

ladder.     The  dweDuig  and  the  shop  both  opened 

into  the  same  lolcl. 

Hdrayd^  J.,  on  die  authority  of  QibMrn's  etue^ 
held  the  loft  to  be  a  dwelfing-honae*.  See  Bwt^ 
rowes*  eai0f  to  the  sane  eflbot»  1  M.  C.  C.  274. 


*  OUton^tefm,  I  Loiel^  M7,wwM.Mk«s>- 
tho  ptosecutor'i  iMxate  in  which  he xonded,  there  wssa  shop 
biiilt  close  to  the  house;  but  there  was  no  internal  oommu- 
nicatioD  between  the  house  aad  the  shop,  and  no  person  slept 
in  the  sh(^  The  onl j  door  to  dlie  du^  wis  in  the  oonit-yaid 
before  the  honse  and  shop. 

The  shop  was  let»  together  with  seno  apattmswia  in  Ibe 
honae,  to  one  HiU,  for  six  gnaaaas  a  yesr* 

There  was  only  one  door  to  the  dwelling-house.  The 
court-yard  was  inclosed  by  a  brick  wall»  three  foot  bight  and 
included  both  the  shop  and  tte  dwelUng-honse.  In  the  wall 
next  the  road  was  a  gate^  fostened  by  a  latdi,  wUMh  ser^ 
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laaa. 


The  prisoner  was  proved  to  have  entered  the  house  Ronoviiicthe 

'  '  fulfliiinc  of  A 

by  lifting  a  sash  window.  •    JJ52SSb 

The  window  in  qfuestion  had  been  previonsly  shnt,  n^^*^** 
and  the  two  sashes  fastened  by  a  spring  fastening  in 
the  centre. 

The  fiEMtoiing  was  got  at,  and  removed  by  means 
of  the  adjoining  pane  of  glass  being  taken  from  the 
sash. 

Per  Batfieg^  J. — ^The  oponing  thefi»t«Bing  was 
a  breaking,  as  well  as  the  lifting  of  the  sash,  and  the 
getting  in  was  an  entry. 

Prisoner  was  convicted*. 


m%  nsmmniikartim  both  to  Ifae  shop  and  dwdliag-houM. 
The  bmi^ay  was  eoniiBtttd  in  &•  ahtfp. 

Od  paint  lusuifid,  the  Jodget  «ere  of  opinkm  thatit  wm 
mpoly  a— ibad  at  tha  dweUiag-honM  of  Smith;  for  the 
■hop  beii«  let  with  a  part  of  the  house  inhaUted  by  Hill, 
«■■  iliU  laba  eonadaod  as  part  of  the  dweUing-hoase  of 
dot  South,  it  being  within  the  Mone  boikUafr  ander  the  same 
leoC  end  having  only  one  door  of  eoDuavaiaation.  £spe- 
cUly  se  it  was  within  one  oortihige  or  foaec^  although  there 
VMnointaaudoonmnaiaatien  between  them.  Bntitwasad- 
odttid,  that,  if  the  shop  had  been  let  by  itsaU;  Hill  not  living 
thsiem,  Vniglary  eonld  not  hare  been  oommitted  in  it,  for 
iMn  it  wonld  have  been  sevcnd  from  the  boose. 

*  At  the  Winkr  Atatuif  1S91»  for  the  eonnty  of  Sustex, 
ViUisa  Eotanson  and  Thoasas  Baecon  were  tried  before 
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s/i2L..  Kennedy's  Case, 

18BB. 

Lifting  an       .  ^^  ^^^  casc  Htdlock,  B.,  informed  the  Bar,  thai 
Smfabreiik- the  Judges  had  decided,  after    a  long  discussion, 
^'  that,  if  a  window  he  a  little  open,  and  a  person  lift  it 

up  higher,  it  is  not  a  hreaking*. 


Mderson,  J.,  for  breaking  and  entering  the  dweUing-hoose 
of  Charles  Pullen. 

It  appeared  that  the  entry  had  been  effected  in  the  ibUow- 
ing  manner : — A  square  of  glass  in  the  kitchen  window 
(through  which  the  prisoners  entered)  had  been  previoasly 
broken  by  accident,  and  a  half  of  it  was  out  at  the  titiie  when 
the  prosecutor  left  his  house  and  property  safe,  on  the  day  of 
the  offence  committed. 

The  aperture  formed  by  the  half  square,  which  was  out, 
was  Bofficient  to  admit  a  hand,  but  not  sufficient  to  enaUea 
person  to  put  his  arm  in  so  as  to  undo  the  fastening  of  the 
easement  One  of  the  prisoners  thrust  his  arm  tlurough  Ihis 
aperture,  thereby  breaking  out  the  residue  of  the  square,  and» 
having  so  done,  he  removed  the  &stening  of  the  eattmeiU:  the 
window  having  been  thus  opened,  the  two  prisoners  entered 
the  house  and  stole  the  watch. 

Upon  point  reserved,  the  Judges  were  unaiiimousljrDf  opin* 
ion  that  this  was  a  sufficient  breaking,  not  by  breaking  the 
residue  of  the  pane,  but  by  unfutening  and  opening  the  win- 
dow ;  and  they  held  that  the  conviction  was  good. — 2  Ryan 
and  Moody,  C.  C.  328. 

*  The  case  alluded  to  by  the  learned  Judge  was  that  of  A. 
V.  Henry  Smith,  2  R.  &  M.  178,  and  was  tried  before  ffolrvyd^ 
J.,  at  the  Old  Bailey,  in  December,  1827.    In  that  case,  the 


L 
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Lancastkh 

Ofoens  Ca$e.  sp.  mm, 

1887. 

The  lifting  the  latch  of  a  door,  whether  it  he  an  LifUDgthe 

latch  oft  door 

outer  or  an  inner  door,  as,  for  example,  the  door  open-  ^  a  breaUng. 
ing  into  the  street,  or  the  door  of  a  hed  room  upon 
an  upper  floor,  is  u  hreaking*. — Per  Bayhy,  J. 


faoiue-breaking  was  by  pushing  up  or  raising  the  lower  sash  of 
the  poriour  windoWj  which  was  proved  to  have  been,  at  eight 
or  sine  o'clock  in  the  evening,  in  a  close  state  and  shut  quite 
down ;  Imt  to  have  been  also  seen  about  twelve  o'clock  at  noon 
of  the  lame  dajr  in  an  open  state,  or  laiaad  about  a  couple  of 
inches,  with  the  prisoner  veiy  near  ft;  but  yet  only  so  open 
and  laiKd  as  that  there  was  not  room  enough  for  a  person  to 
enter  the  house  through  that  opening. 

On  the  evidence  it  was  clear  that  the  prisoner  immedi- 
ately afterwards  threw  the  sash  quite  up,  and  entered  through 
Ae  enlarged  aperture  thus  made.  But  the  jury  declared  their 
opinion  to  be,  that  "  he  did  not  open  the  window  all  the  way 
but  only  raised  the  sash  the  second  time." 

In  Hilary  Term,  1838,  the  Judges  met,  and  held  the  con- 
viction for  house-breaking  wrong.  They  all  thought  there 
was  no  decision  under  which  this  could  be  held  to  be  a  break- 
ing; and  that  they  ought  not  to  go  beyond  what  had  been  de- 
cided, unless  the  case  was  within  some  settled  principle, 
iriiich  this  was  not 

*  To  push  open  folding  doors,  which  romain  closed  by 
their  own  weight,  but  without  any  interior  fiutening,  so  that 
those  without  could  by  moderate  exertion  open  them,  is  a 
sufficient  breaking  to  constitute  burglary.— ^rpiim'«  case, 
Leach,  1016,  n.    See  also  R.  v.  Geo,  Rusull,  1  M.  C.  C.  377. 
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York 
18».  ^ 

If  three  be  in-  Three  penons  were  indicted  for  burglary,  with 
dijunf.  qune  intent  to  steal  certain  articles  named  in  the  indict- 
ooDTicted  of   ment.     The  indictment  contained  only  one  count. 

bonlary  snd 

itfceoT*  and       The  evidence  against  two  of  them  was,  that  thev 

thetUxdofa  ,  '  ^ 

ditUnct  ur-    broke  and  enteredL  and  stole  some  hens. 

ceny  only? 

The  evidence  against  the  third  was,  that  he  stole  a 
sack  of  Jhuff  from  the  same  house,  in  conjunction 
with  the  other  two,  hut  there  was  no  evidence  that 
he  was  a  party  to  the  burglary. 

J'orJke,  J., thought,  that,  upon  this  indictment,  the 
two  first  could  not  be  convicted  of  burglary,  and  the 
other  of  larceny*.  He  expressed  doubts,  but  thought 
the  jury  had  better  convict  all  three  of  larceny  in  steal- 
ing the  sack  of  flour.  He  was  the  rather  of  this  opin- 
ion, as  the  stealing  the  sack  of  flour,  to  which  the 
third  man  was  a  party,  was  not  in  the  contemplation 
of  the  other  two  when  they  committed  the  burglary, 
but  was  an  after-thought. 


Sum.A$tUx*»  fVoOcTs  CoSC, 

^^jxgUxy —       "  In  an  indictment  for  burglary,  it  is  very  unwise 
inapariSi.     to  lay  the  offence  to  have  been  committed  in  a  town- 
ship ;  it  is  better  always  to  lay  it  in  a  parish,  be- 
cause then  no  question  can  arise  as  to  whether  it  be 
a  township  or  not." — Per  Bayley^  J. 
\  Note. — In  the  foregoing  case  the  burglary  failed, 

it  turning  out  that  the  township  in  which  the  offence 

*  See  anUt  p.  26,  Butterworth*9  and  Moi^  eon. 


WB8  laid  was  not  the  towaship  in  which  the  hense 
was  8itaate»  though  hoth  townships  wereinlhesame 
parish* 

183a 
"It  is  absurd  to  indict  fbr  borgkry  now,  whei#a7ft8o«o.4. 

theft  is  committed,  in  addition  to  the  breaking  and  ^  ^'  ** ''' 

entering;  in  cases  ef  mtent  without  actual  theft,  it 

is  otherwise*."    Per  Parke,!. 


^  York 

Anonymaus.  ^  XMtaw. 

^  18901 


Prisoner  was  indicted  for  burglary,  with  intent  to  immt^wr. 

iot0nt  Tsun  be 

commit  a  larceny.  ioibmdthm 

The  evidence  was,  that  three  persons  attacked  the 
heitse;  that  they  faroke  a  window,  both  in  the  front 
and  in  the  back;  that  the  occupier  of  the  house 
got  up,  and,  with  a  spade,  placed  himself  by  the  wall 
near  the  window,  through  which  the  assailanta  poked 
a  crow-har  aadawhittle;  and  the  occupier  contended 
with  them  some  time,  when  they  went  away. 

•  The  <UL  7  &  8  Geo.  4,e.  99,8. 12,  providMes  fidlowt: 
^M  If  any  penoa  ihall  hmk  and  enter  any  dfraUiag^honse, 
and  aleal  tfaenln  luy  ehattel,  mooay,  or  vahuble  aeeuity  to 
any  value  vhatarer,  or  ahail  ataal  any  such  property  ta  any 
valna  whatever,  ia  any  dwaOing-hofnae^  any  paraon  therein 
being  put  in  /mt,  every  sudi  offender  being  oonvieted  there- 
ef  diall  anffiv  deatf&  aa  a  ftlon." 
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There  was  no  evidence  of  an  actual  entry ;  but 
there  was  evidence  that  the  prisoners  had  ample  op- 
portunity to  enter  and  plunder,  if  they  were  disposed. 

CoUingham^foT  the  prisoners,  submitted  that  there 
was  no  evidence  to  go  to  the  jury. 

But  per  Parke,  J. — ^There  is  evidence ;  it  is  for 
the  jury  to  say  whether  they  went  there  with  that  in- 
tent or  not.  Persons  do  not,  in  general,  go  to  houses 
to  commit  trespasses  in  the  middle  of  the  night;  it 
is  matter  of  observation  that  they  had  the  opportu- 
nity, and  did  not  commit  the  larceny;  but  it  is  for 
the  jury  to  say  whether,  from  all  the  circumstances, 
they  can  infer  that  or  any  other  intent*. 


LAjrcxanii  . 

4>>  AmiMm,  Anonymous^ 

GetUngdown  The  getting  down  a  chimney  is  a  breaking — Per 
Park,  J.f ;  who  stated  that  the  Judges,  ten  to  two, 
had  so  decided  in  Price's  case'j^, 

*  Qiutre,  if,  in  order  for  the  jury  to  infer  a  purticular  intent, 
they  ought  not  to  have  before  them  some  direct  evidence  of 
such  intent  Suppose,  for  example,  the  charge  in  the  above 
indictment  had  been,  "  with  intent  to  commit  a  r(q)e"  could 
it  be  said  that  there  was  evidence  to  justify  the  finding. 

t  In  Smith's  case,  R.  &  M.  C.  C.  827,  Aldersmt,  J.,  distin- 
guished the  case  of  a  person  enlarging  a  hole  ahready  exist- 
ing (by  lifting  a  window  higher  which  was  already  open)  from 
a  chimney  and  aperture  necessarily  left  in  the  original  con- 
struction of  a  house. 

X  In  Price's  case,  R.  &  R.  C.  C.  450,  the  prisoner  was  in- 
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John  AuOen's  Case.  Aiir'JSi. 

lau. 
Prisoner  was  indicted  for  feloniously  maiming,  onanindkt- 

wonnding,  and  killing  one  wether  sheep,  one  ewe  maiming  cat- 

sheep,  and  ten  lambs  of  Mary  Close.  Geo.  i.  &  ». 

maUoeagainst 

■ —  the  owner 

dictedforbingUxy,  withintent  felonioiuly  to  steal  the  goods,  »ustainiear. 
&c 

The  eridence  was,  that  the  wife  of  the  prosecutor  whilst 
sitting  in  a  room  adjoining  the  shop,  (part  of  the  dwelling- 
hoase  of  her  husband),  in  which  were  various  goods,  the  stock 
of  her  husband's  trade,  heard  about  twelve  at  night  a 
noise  in  the  shop;  that  she  took  a  candle  and  went  into  the 
shop,  and  perceiving  some  soot  fidl  firom  the  chimney,  she 
looked  up  and  saw  a  man  lying  across  the  chimney  just  above 
^e  mouth  piece. 

It  appeared,  that  the  man  had  not  otherwise  been  in  the 
shop,  and  the  chimney  had  no  communication  with  any  other 
room  in  the  house. 

An  alazm  was  made,  and  the  prisoner  was  seen  to  come 
eat  at  the  top  of  the  chimney. 

The  prisoner  was  by  ttade  a  chimney-sweeper,  and  had 
sluirtly  before  be  enemployed  to  sweep  the  chimney  of  theshop 
and  of  the  sitting-room,  being  all  the  chimneys  iu  the  house. 

Burroughs  J.,  not  being  satisfied  that  the  evidence  was 
sufficient  to  support  the  chaxge  of  breaking  and  entering  into 
Ike  dwelHttg-konte,  desired  the  Jury  to  consider  whether  they 
were  satisfied  that  the  prisoner's  intention  was  to  steal  goods 
in  the  shop,  and,  if  they  thought  so,  he  advised  them  to  find 
him  guilty. 

The  jury  faand  the  prisoner  guilty,  and  ten  Judges  held 
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It  appeared,  that  Mary  Close  was  a  farmer,  and 
had  a  small  flock  of  sheep  on  a  fell  or  common,  and 
that  several  of  her  sheep  were  killed  one  morning  in 
a  very  cniel  maaner ;  italio  appeared,  that  there  had 
beeii  quarrel?  t>9tween  the  priaoner  and  proaecatxiz's 
son. 

The  jury  found  the  prisoner  guilty ;  and  they  also 
found  that  he  had  committed  the  act  from  a  mali- 
etous  motive  towaida  the  presecntrix's  son,  Josepk 
Close. 

Abbott^  C.  J.,  doubted,  whether,  upon  this  finding, 
the  case  was  within  the  statute  9  Geo.  1,  c.  22,  and 
reaerved  the  point  £ar  the  opinion  ef  the  Judges,  who 
held,  that,  as  Joseph  Close,  the  son,  could  not  in  any 
respect  be  deemed  the  owner  of  the  animals,  the  con- 
viction was  wrong*. 

^  SmCt  R«  &  R«  C»  C  490. 

the  conviction  rig^t  They  were  of  opinion  that  the  ehijWM^ 
wu  pert  of  the  dweUing-hewe}  end  the  gettiog  in  at  the 
top  wee  a  breaking  of  the  dweUiag-heuie}  and  thatthe  pn- 
iotter,  by  lowering  faianetf  in  the  ehmmey,  nade  an  entiy 
into  the  dwelfing-heMoe. 

IMroifd  and  Bwmmgk,Jn^ thovi^t  the  priaooer  could  not 
be  taidto  have  broken  and  entered  the  dweUing  luK^he  was 
below  the  eh{flBney*pieoe. 

•  The  9  Geo.  1,  e.  $$,  ia  r^ealed  by  7  Ap  8  Geo.  4,  e.87, 
bat  its  pveviaioiis  are  fiir  <he  moft  part  ve^eaaeled  bj  7  &  8 
Geo.  4,  o.  80. 

By  sect  16,  **  If  any  person  shall  unlawfiilly  asd  mali- 
ciously kill,  maim,  or  woond  any  tMt,  (etdt  po$i,  tit 
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CITY  AND  COUNTY. 


SotibatteFt  Can.  ^  ^ggm. 


The  Mmond  of  %  record  et  the  assiseti  fimn  the  RenOTiiof 
city  to  the  county  of  York,  is  efBeeted  ky  hdbeoi 
«or]Nif 9  under  38  Geo.  8,  c«  52,  ••  B.^^Fide  tit . 
«<  Pracdfie,"  pofl^. 


f,*')  eveiy  snch  offender  ahftll  begidlty  of  felony ;  and, 
Mng  ecnmeled  thereof^  ehaU  be  liable,  at  the  diacietion  of 
die  eourt,  to  be  tnnaported  beyond  the  aeas  for  life,  or  for  any 
tam  not  lendian  seven  yeaia,  or  to  be  iaqpritoned  fefr  any 
tann  not  exceeding  four  yean;  andi  if  a  male,  to  be  onoe^ 
tvioe,  or  dmoe  poblidy  or  prirately  whipped  (if  the  eourt 
ahall  ao  think  fit)  in  addition  to  such  impiiaonment."  ^ 

By  aect  29,  it  is  enacted,  *'  that  every  ponishment  and 
Ibifeitiue  by  this  act  imposed  on  any  person  malieionsly 
eonndtting  any  ofl^noe,  whether  the  same  be  pnnlshable  upon 
indiotment,  or  d^oq  summary  oonviction,  ahall  equally  apply 
and  bo  eirfowed,  whether  the  oflbQce  shall  heoonunittedfiom 
maSee  ooneeiTed  against  the  oivner  of  the  pn^perty,  in  re* 
apeet  of  whieh  It  ahall  be  committed,  or  otherwise.** 

•  By  60  Oeo.8  ft  1  Geo.  4,  c  14,  s.  1— Jnstic«s  of  towns 
or  places  hubtg  an  exeliisiTe  jnrisdiotion  for  the  trial  of 
felonies  and  misdemeaiKMrs  committed  within  the  same,  an 
onpowered  at  fheir  diseretfon  to  commit  any  person,  duly 
ehaiged  before  them  with  any  capital  oflEbnoe  committed 
within  soch  limki,  to  the  gaol  of  the  oonnty  within  which 
mcb  town,  ftc.,  Shan  be  situated,  iherp  to  b«  tried  fit  th9 
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COIN. 

£ii!!AilSi,  Susannah  Brown*s  Case. 

1883. 

Pvocuziiig  PrUoner  was  indicted  for  procuring  counterfeit 

countieilnt  ^ 

cato.  what  is  coin,  with  intent  to  utter  the  same. 

evlitaooeor. 

The  venue  was  laid  in  Cumberland,  but  there 
was  no  direct  evidence  of  a  procurement  in  that 
county. 

Holroydf  J.,  addressed  the  jury  as  follows:-— 

"  The  mere  circumstance  of  possession  will  not 
make  her  guilty  on  this  indictment,  but  it  must  ap- 
pear that  she  brought  it  into  the  place,  or  procured 
it  there  for  the  purpose  of  passing  to  the  King's 
subjects,  knowing  it  to  be  bad. 

"  If  you  are  satisfied  that  she  passed  the  money 
awfy  knowing  it  to  be  counterfeit,  it  is  evidence  that 
she  procured  it  with  that  intent;  and,  in  that  case, 
she  is  liable  to  be  found  guilty  of  the  offence 
charged.*' 

Note, — There  was  no  count  in  the  indictment  for 
uttering,  though  the  fact  of  the  prisoner's  having 

next  session  of  oyer  and  tenniner  or  general  gaol  deliyeiyfor 
such  county. 

By  sect  2,  witnesses  may  be  bound  in  recognizances  to 
appear,  &c 

By  sect  3,  the  expenses  are  to  be  paid  by  the  town  or  tbo 
place  where  the  offence  is  committed. 
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Bttered  the  coin  in  question  was  the  eyidence  on 
which  she  was  convicted. 

The  indictment  was  at  common  law. 

The  learned  Judge  seemed  to  consider  a  procure* 
mcnt  elsewh^e,  with  intent  to  utter,  a  continuing 
procurement  in  the  county  in  which  the  uttering 
took  place. 


^imm 


LixcAanR 
Loiffci  Case.  ^^tS^' 

On  an  indictmelit  for  uttering  hase  coin  with  a  The  dmjift. 

titrof  biw 

fraudulent  intent —  coifiitotbe 

cuzmit  oon 

Bauley^  J.,  said — *'  If  the  coin  which  is  uttered  fieridMioe  or 
be  sufficiently  like  to  the  current  coin  to  be  calculated 
to  impose  upon  the  unskilled  and  unn^ary,  then 
that  is  evidence  of  its  having  been  uttered  with  that 
intent,  although  it  might  not  have  been  good 
enough  to  pass  undetected  by  a  person  skilled*. 


CONCEALING  THE  BIRTH  OF  A  CHILD. 


Jane  DobsofCs  Case.  sp.JMtai, 

1894. 


The  Stat.  49  Qeo,  8,  c.  58,  which  authorized  the  4saeo.9>  c. 

ASf  ippUci  to 

jury  on  an  indictment  for  the  murder  of  a  child,  to  ^^^^^S^*^ 

*      '  qulttdooM 

wdlMtoaa 
• ' IndJctmoDt. 

*  Uttering  fidM  money  it  a  g^remt  miiprision  at  common 
law,  fioeahle  if  the  par^  know  it  to  be  fiUae.  Kelynge,  88. 
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find  dMt  the  mmiMeAhaAendeaff&w^ioeoneealtike 
hifihf  applies  as  well  to  proceedings  under  a  ooro- 
ner's  inqnisitloni  as  under  an  indKetmait  fomd  by 
the  gfttd  Jfoy. — Per  Hifiroffd^  J* 

^ole.-^The  above  was  held  on  die  oolhority  of 
Sofmh  M^ylmCi  ctue,  reserve  by  ilteWvb,  C.  B», 
at  the  Maidstone  Assiaesi  and  sabmittod  by  him  for 
the  opinion  of  the  twebre  Judges** 


•*^ 


Caeliblb 


fa«gMgt        An  indictment  for  *  endeavonring  (o  conceal  the 
S^?!!!fL.    ^hrth  of  a  child,'  nnst  show  that  the  child  was  dead; 
wdSid?""  th<wigh,  whether  it  died  befbre  or  after  its  birth 
need  not  be  proved.-^Per  Parker  J« 


You 

>.  JMtt 

1890. 


Cdoerle^fe  Cmn. 


An  acquittal       Prisoner  was  indicted  for  the  murder  of  a  child; 

OlIUIIfQS 


•  The  43  Geo.  8,  c.  £8,  is  repealed,  bat  a  au 
has  been  intradneed  by  9  Geo.  4,  c.  81,  a.  14,  aa  ioUowa: — 
**  If  any  woman  tried  for  the  mwder  of  her  child  ahall  be 
acquitted  thereof  it  ahidl  be  Uwiu]  for  the  jniy  by  whoae 
Terdict  she  shall  be  acquitted,  to  find,  in  caae  it  ahall  so  ap- 
fesr  in  ewdiwee,  that  aba  wss  delivoind  of  a  child,  and 
^t  ahe  did  by  f^cEet  baiyii^  or  othenriae  dispoeisg  of 
the  dead  body  of  soeh  child,  endtawmr  to  eomaal  the  Hrtk 
&iermfi  and  thereupon  the  court  may  poaa  such  sentence  as 
if  she  had  been  oonvicted  upon  an  ladiotnieni  for  Ihe  eon* 


*f 
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Imt,  there  being  no  evidence  of  muidei}  Parke^  J,  '■^^'J^^ 


about  to  order  an  acquittal^  when  it  occurred  to 
him,  that,  if  acquitted  of  the  morder,  the  prisoner 
might  afterwards  plead  mOr^foU  aeqwt^  on  an  in- 
dictment for  '  endeavonring  to  conceal  the  birth;'  so 
he  ordered  the  aeqtdttal  to  be  pos^oned. 


if»ii«.*«M 


Anomymms.  sJH""^ 

1888. 

No  coats  are  allowable  oa  an  indietaoBl  for  costmocai- 
'  endeavonring  to  conceal  die  birth  of  a  ehJld«'— ^  indictmMrt^ 
Recognised  by  BoUand^  B.  the  tirthofa 

Note. — In  consequence  of  costs  not  being  allow- 
able on  an  indictment  for  endeavouring  to  conceal 
the  birth  of  a  child*  It  i^  sometimes  the  practice 
to  indict  the  party  for  murder,  though  it  is  weU 
known  the  evidence  will  not  support  the  charge; 
and,  by  this  stratagem,  the  prosecutor  contrives  to 
get  the  usual  costs  allowed  for  a  felony  prosecution, 
notwithstanding  the  jury  negative  the  murder,  and 
find  only  the  concealment. 

This  practice  having  been  attempted  in  the  above 
case,  SoOandy  B.,  animadverted  in  just  and  severe 
terms  upon  the  cruelty  and  impropriety  of  it,  and 
refused  to  allow  the  costs. 
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CONFESSION. 


^'''tS*  Margaret  Foster's  Case. 


1827.  ,  , 

AcooftMion  A  confession  made  by  the  prisoner  was  taken 
2l£!ai brF«^  <^own  in  writing,  and  read  over  to  her,  but  it  was 
mittedtobe  not  Signed  by  her,  neither  was  she  asked  to  sign  it; 
admiiifliit.     and  the  magistrate  who  took  it  could  not  say,  upon 

its  being  read  over  to  her,  that  she  said  any  thing. 
HuUacky  B.,  refused  to  receive  it,  on  the  ground 

that  there  was  nothing  to  show  that  she  admitted  it 

to  be  true. 


LANCASTBIt 


Hirsfs  Case. 

;CA8TBIt 

SwH-^Msat,  j^  ^.g  ^^^^^  ^^  ^g  authority  of  the  foregoing 
and  that  of  Rex  v.  TeUcote,  reported  in  CarringUm's 
Criminal  Law,  3rd  edit.  p.  60,  Bayley,  J.,  rejected 
a  confession  made  under  circumstances  precisely 
similar*. 

*  In  Lambe*s  eate,  2  Leach,  552,  the  examixiAtion  was  taken 
in  writing,  puntiant  to  the  statute  of  Philip  &  Mary,  and 
canlully  read  over  to  the  prisoner,  who  replied,  "  It*s  aU 
true  enough"  but,  upon  the  clerk  requesting  him  to  sign  it, 
he  said  *'  No !  I  would  rather  decline  that;**  and  the  ex- 
amination (which  contained  a  fiill  confession  of  the  crime 
with  which  the  prisoner  was  change^)  was  not  signed  either 
by  the  magistrate  or  the  prisoner. 

The 
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Dewhurst's  Case.  £Si  aI2J 

vas. 
Prisoner  having  refused  to  sign  his  examination  a  confeMkm 

before  the  magistrate,  or  to  admit  its  truth,  Bayley^  dUemay  be 

w       ..         .  ^    ^    uaed  to  tt- 

i.,  allowea  parol  evidence  to  be  given  of  the  prisoner's 
statement,  and  permitted  the  magistrate's  derk  to 
read  over  the  examination  to  refresh  his  memory. 

NfiU* — In  Hirst* 8  case,  Bayley,  J.,  did  the  same 
thing;  and  farther  held,  that,  if  the  clerk  who  took 
it  down  at  the  time  could,  on  referring  to  it,  recol- 
lect its  contents,  he  might  read  it. 


Applehy^s  Case.  ^.^iSL,. 

18S4. 

The  confession  of  a  prisoner,   in  an   examina-  coofewtopof 
tion  before  a  magistrate,   is  not  evidence  against  fonamafiit- 

tIBCO  W  not 

a  fellow  prisoner,  though  made  in  his  presence,  and  •)^2J«2f'  m 
not  contradicted  by  him;  and  for  this  reason,  viz.  low] 
that  it  cannot  be  presumed  that  a  prisoner  in  the  pre- 


The  m^ority  of  the  Judges  held  tliat  the  examinatioii  was 
properly  receiTed. 

In  Jmtet*  cote,  Canington,  13,  after  the  examination  waa 
taken  down,  the  clerk  read  over  the  notes  of  it  to  the  prison- 
er, and  the  piitoner  refused  to  sign  it,  sajring  that  it  waa  an  in- 
correct account  of  the  tranaaction.  Barley  and  Oaalee,  J.'s, , 
and  FanghoH,  B.,  held,  that  the  magistmte  might  give  evi- 
dence of  what  the  priaoner  said  on  hia  examination,  and 
migfat  refresh  hia  memory  from  the  notes. 
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sence  of  a  magistrate  would  dare  to  intermpt  the 
person  under  examination. — PetHolrayd^  J. 


^^2S«.  Wright's  Ca$e. 

1830. 

TotdiAiirt.  Prisoner  was  indicted  for  sheep-stealing.  Prior 
wtfehMcop-  to  Jus  examination  before  the  magistrate,  his  wife 
volpnteered  a  confession  of  the  particulars  of  the 
robbery. 

On  the  prisoner  being  brought  up  for  examina- 
tion, the  magistrate  told  him  that  his  wife  had  al- 
ready confessed  the  whole,  and  that  there  was  quite 
case  enough  against  him  to  send  a  biD  before  a 
grand  jury.  The  magistrate  then  asked  him  what 
he  had  to  say.  The  prisoner  immediately  confess- 
ed his  guilt,  and  stated  several  facts,  which  had 
been  previously  deposed  to  by  his  wife. 

Sir  O.  ZetMfi,  fbf  the  prisoner,  objected  that  this 
confession  could  not  be  received,  inasmuch  as  the 
magistrate's  address  to  the  prisoner  when  he  was 
brought  before  him  to  be  examined,  was  in  the 
nature  of  a  menace. 

Parkef  J.,  overruled  the  objection,  saying,  he  con- 
sidered it  rather  as  a  eautitm. 
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Ackroy^s  and  WarhwriotCs  Case.  sp,At£e»» 

18M. 


Prisoner  had  been  taken  into  custody  by  a  con-  a  ooofeiticni 

obCalnedficom 

Stable  without  a  warrant,  and  detained  by  him  in  »  v^  ^ 


durance  for  four  days.  «o*  «>»*« 

During  his  confinement  a  confession  was  ob- 
tained from  him  under  a  promise  of  being  set  at 
liberty,  and  of  receiving  ten  guineas'  reward,  which 
sum  had  been  offered  for  the  apprehension  of  the 
offender. 

Alexander,  for  the  prosecution,  attempted  to  show 
that  the  confession  was  voluntary,  and  not  made 
under  the  above  promises. 

But,  per  Holfoydy  J. — "  Even  if  that  were  so, 
the  &ct  of  its  having  been  made  while  in  unlawful 
custody  rendered  it  unavailing."  And  there  being 
no  sufficient  evidence  without  it  he  directed  an 
acquittal.     (See  the  next  case.) 


Sylvester  Thornton* s  Case. 


Lancabtsii 

Sp.  AuitM, 

1884 

Prisoner,  a  boy  of  fourteen  years  of  age,  was  in-  a  coiift«ion 

obCained  firom 

dieted  for  arson,  and  convicted  on  his  own  confes-  >  pa«»  in 

illegal  custody 

sion.     The  circumstances  under  which  the  confes-  admUM. 

sion  was  obtained  were  as  follows : — 

The  prisoner  was  apprehended  without  any  war- 
rant, between  twelve  and  one  o'clock  in  the  day,  and 

carried  to  the  police  office  about  one. 

p 
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The  magistrates  were  then  sitting  near  at  hand, 
and  continued  to  sit  till  between  two  and  three ;  but 
the  prisoner  was  not  carried  before  them,  because 
the  police  officer  was  engaged  elsewhere. 

Between  four  and  five,  the  officer,  of  his  own  au- 
thority, ordered  the  prisoner  to  Bridewell ;  and,  be- 
tween five  and  six,  he  said  to  the  prisoner,  that,  in 
consequence  of  the  falsehood  he  had  told  him,  and 
the  prevarications  he  had  made,  there  was  no  doubt 
he  had  set  the  premises  on  fire ;  and  he,  therefore, 
asked  him,  if  any  person  had  been  concerned  with 
him,  or  induced  him  to  do  it. 

The  prisoner  said  he  had  not  done  it.  The  po- 
lice officer  replied,  that  he  could  not  have  told  so 
many  falsehoods  as  he  had,  if  he  had  not  been  con- 
cerned in  it ;  and  he  again  asked  him  if  any  body 
had  induced  him  to  do  it. 

In  speaking  of  the  falsehoods,  the  police  officer 
referred  to  an  examination  of  the  prisoner  he  had 
himself  made. 

The  prisoner  had  had  no  food  from  the  time  be 
was  apprehended  till  after  his  confession. 

Bayley^  J.,  thought  it  worthy  of  consideration, 
whether  a  confession,  so  obtained,  when  the  deten- 
tion of  the  prisoner  was  perhaps  illegal^  and  when 
the  conduct  of  the  officer  was  calculated  to  intimi- 
date,  was  admissible  in  evidence;  and  he  reserved 
the  point. 
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The  majority  of  tke  Ju^s  iMild^  that  the  confes- 
sion was  rightly  received^  on  the  ground  that  no 
threat  or  promiiie  had  heen  Used*. 


CONSPIRACY. 


Maudsley's  and  Another* s  Case,  sp.  Amtm, 

1830. 


Two  persons  were    indicted  for  felony,  in  at-  a  puty  ac- 

cuied  of  a 

tempting  to  poison  A.B.,  hy  administering  cer- fekmy.  and  a 

OODipUBCT  to 

tain   pois(mous  ingredients,   as   set  forth   in   the  2!^f  Vm 


indictment.  "^'SSf""'' 

At  the  same  time,  an  indictment  was  found 
against  them  for  a  conspiracy  to  poison  the  same 
individual  by  the  same  means. 

On  the  trial  of  the  first  indictment,  the  prisoners 
were  acquitted,  there  being  no  proof  that  the  ingre- 
dients were  poisonous.  Parke^  J.,  thereupon  di- 
rected an  acquittal  for  the  conspiracy  also,  there 
being  no  other  proof  of  a  conspiracy  to  poison 
than  that  hy  which  it  was  attempted  to  establish  the 
felony,  viz.  thai  the  ingredients  were  poisonous. 


•  The  minority  were,  jtbbatt,  C.  J.;  Alexander,  C.  B.i 
Grahamf  B.;  Park,  J.;  Burrough,  J.;  Omrcw,  B.;  aiid 
HiUtoek,  B.    The  minority,  Be«^C.  J.;  Bayley,  J.;  and 

d2 
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CONSTABLE. 
York  

SMm.^^fa»r,  WethereU  v.  WaUon  and  Others. 

wamnt  di-        Where  a  warrant  is  directed  generally  to  the  con- 

rected  to  the 

constable  of    stahle  of  a  particular  place,  and  to  seyeral  persona 
other  penoDt  by  name,  they  are  all  principals,  and  it  is  in  fact 

directed  to  that  person  who  has  authority  to  act,  and 

the  rest  are  in  aid  of  him. 
Wamnt  to  A.      Again,  if  a  warrant  he  directed  to  A.,  and  to  the 

and  the  con-  v  i       /» 

stable  of  B.  constahle  of  a  particular  place,  the  latter  may  act 
under  it,  though  out  of  his  jurisdiction ;  for  it  is  to 
he  considered  as  an  authority  to  act  in  aid  of  A. — 
Per  Abbott,  C.J.* 


NKWCA8TLK 

Sum.  AMizm,  Wotsofi  V.  Carr. 

1823. 

Constable  Though  a  constahle  may  he  authorized  to  arrest 

a  charge.       nightwalkers,  malefactors,  and  suspicious  persons,  he 

has  no  right  to  hear  and  determine  a  charge  against 

them,  he  has  no  right  even  to  hear  it, — Per  Bayley, 

J.     Vide  ante,  tit.  "  Arrest"  f- 

*  By  the  stat.  5  Geo.  4,  c.  18,  s.  6,  a  constable  may  act  in 
any  place  within  the  jurisdiction  of  the  justice  who  di* 
rects  him.  (1824). 

t  As  touching  the  authority  of  constables  in  regazd  to 
arrest,  &c  in  criminal  cases,  seeUawk.  P.  C.  B.  S,  c  12, 13; 
Reg.  y.  TooUy,  2  Lord  Raym.  1302 ;  ante^p,  7,  n. ;  3  Inst  1 18; 
Cro.  Eliz.  372;  Ret  y.  Chapman  and  othersf  2  Bing.  628; 
Beekwith  t.  Philby,  6  B.  &  C.  639;  Thompton's  ease,  2  R.  & 
M.C.  C.  80;  Curvan^scate,  Id.  132;  HowartVs  case,  Id.  207; 
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York 
1889. 


Anonymous,  *^^^' 

On  an  indictment  for  assaulting  a  constable,  it  is  comtabie^s 

^  appointment. 

not  necessary  to  sbew  his  appointment.     Vide  ante, 
p.  14,  tit.  "  Assault"  ♦. 


CORONER'S  INQUISITION. 


York 


Jane  Denton's  Case.  ^8»  ^' 

Prisoner  was  charged  by  the  coroner's  inquisition  inquisition 
with  the  murder  of  her  female  bastard  child.  f°2*!f  *^ 

The  inquisition  was  upon  parchment,  but  signed 
and  sealed  by  the  coroner  only,  and  not  by  any  of 
the  jurors. 

Holrotfdf  J.,  ordered  it  to  be  quashed;  and  said, 
*'  It  occurred  to  me,  upon  looking  at  this  inquisi- 
tion, that  it  was  not  valid,  not  being  signed  and 
sealed  by  the  jurors.  I  recollect  a  case  at  Carlisle 
of  an  inquisition  being  quashed  for  the  like  objec- 
tion. It  is  stated  in  this  case,  that  there  was  an 
inquisition  on  paper,  which  was  signed  and  sealed  by 


WM>lmer*s  and  Palmer's  ea»e,  1  Moody,  334:  also  WUkock't 
Office  rf  CoHstable,  ch.  2,  pi.  98. 

*  A  constable  is  entitled  to  the  custody  of  his  appoint- 
ment; and  in  no  case  is  a  constable  required  by  law  to  part 
with  a  warrant  out  of  his  possession,  for  that  is  his  justifica- 
tion.    IE.  P. C. 819. 
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the  coroner  and  jurors  both.     This  shews  the  pro- 

.  priety  of  every  inquisition  being  signed  and  sealed 

by  the  jurors,  as  well  as  the  coroner ;  because,  the 

one  returned'  by  the  coroner  may  not  be  the  same  as 

Indictment    that  found  bv  the  jury.    There  is  a  material  differ- 
not  aigned  by  *  *     # 

the  fonmun  euce  between  an  indictment  and  an  inquisition:  ^^h 

or  any  of  the  i  ' 

jury  is  good,  indictment  is  delivered  into  court  by  (he  grand  jaQr 
themselves,  and  therefore,  though  only  signed  by 
the  foreman,  or  even  though  not  signed  at  oA,  it  is 
good,  because  there  can  be  no  doubt  of  its  authen- 
ticity. An  indictment  is  a  bill  presented  to  the 
grand  jury,  and  the  grand  jury  is  to  iind  whether  it 
be  a  true  bill  or  not. 

''In  the  case  of  an  inquisition,  no  bill  is  presented 
to  the  grand  jury ;  but  the  inquisition  is  the  result 
of  their  inquiry,  certified  by  them*  and  should  there- 
fore be  signed  and  sealed  by  them,  in  order  that 
there  may  be  no  doubt  of  its  being  the  same  as 
found  by  them. 

'*  There  is  a  case  in  Mr.  East's  P.  C,  in  which  it 
was  held  to  be  necessary  that  an  inquisition  should  be 
signed  by  the  jurors. 

inquititioD         "  A  case  was  citedin  manuscript  {Rex  v.  Norfolk) ; 

^vooer  and  there  the  inquisition  was  signed  and  sealed  by  the 

liireman  of  ^,. 

Jury  iniufB-  coroner  and  the  foreman  of  the  jury. — ^That  was 

dent,  .  •*      ' 

held  to  be  insufficient.  In  this  instance,  the  inquisi- 
tion being  signed  and  sealed  by  the  corona  <f^f 
my  opinion  is,  (and  I  have  also  consulted  my  Bro- 
ther Bayley  on  the  subject),  that  it  mast  b^  quashed* 


I.- 
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**  An  inquisition  on  paper  is  insofi&ci^nl — an  in- 
q^oindon  being  intended  to  be  in  atemam  ruemoriam" 


NSWCASTLB 

Giuseppe  SidoUs  Case.  ^im***' 

Prisoner  was  indicted  for  maaslaugbter ;  and,  being  Bmofindict- 
a  foreigner,   claimed  to  have  a  jury  de  medietateiMtAgDeihy 
Imguie;  wbicb  was  allowed,  (agreeably  to  6  Geo.  4, 
c.  50,  s.  47). 

The  indictment  was  subscribed  (not  indorsed)  "  a 
nuE  bill;"  but  tbe  foreman  bad  omitted  to  sign  it, 
and  there  was  in  fact  no  signature  attached  to  it  to 
give  it  authenticity. 

Sir  G,  Lemn,  for  the  prisoner,  submitted  that  there 
was  nothing  to  shew  that  it  was  a  bill  found  by  the 
grand  jury. — Aldersauy  J.,  overruled  the  objection, 
on  the  ground  suggested  by  Hol/roydy  J.,  in  the  last 
case,  viz.  that  it  was  delivered  into  court  by  the  fore- 
man, and  read  in  his  presence. 


yoRK 

Sp.  Astitt*, 


Mary  Lastenby's  Case.  "^i^ 


In  this  case  the  coroner's  inquisition  purported  to  inquiiitian 
be  the  act  of  twenht-ihree  jurors,  but  was  attested  twelve  luron 

,  ,  "  *  Usufficient. 

by  twelve  only. 

Hohvydy  J.,  held  it  to  be  sufficient,  although  no 
reason  appeared  why  the  others  did  not  sign. 


Lancastkk 

Athertm's  Case.  **  i^"^' 


Inquisition  charged,  that  the  prisoner  feloniously  ATariAncebe- 
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tween  the 
name  of  the 
death  pur- 
ported to  be 
inquizadof, 
and  the  actual 
name  of  the 
puty  slain. 


Variance  be- 
tween the 
names  of  the 
juioEBin  the 
recital,  and 
thejuzort 
who  attest. 


made  an  assault  upon  Hugh  Tyer,  and  him  the  said 
Hugh  Ty-rer  feloniously  did  kill  and  slay. 

On  ohjection  taken  by  the  prisoner's  counsel, 
Parke^  J.,  held,  that  it  was  rendered  sufficiently 
certain  by  the  word  " said"  which  referred  to  the 
assault,  and  identified  the  two  spellings  as  applicable 
to  the  same  person.  The  inquisition  in  its  preamble 
purported  to  inquire  of  the  death  of  Hugh  Ty-rer. 

Note. — In  Maria  Huggin*s  case,  Berkshire  Sum- 
mer Assizes,  1831,  one  of  the  jury  was  described  in 
the  inquisition  as  Thomas  Winter  Bourne. 

At  the  foot  of  the  inquisition,  the  person  referred 
to  signed  his  name  Thomas  Winter  Bum.  It  was 
contended  on  the  part  of  the  prosecution  that  Bourne 
and  Burn  were  idem  sonans. 

Vaughanj  B. — I  cannot  hold  that  Bourne  and 
Bum  are  the  same  name;  I  am  clearly  of  opinion, 
that  this  objection  puts  an  end  to  the  case.  The 
prisoner  must  be  discharged. 

"  Defects  of  this  sort  are  not  cured  by  any  of  the 
recent  acts  of  parliament;  and,  therefore,  all  objec- 
tions founded  on  them  remain  as  they  did." 


COSTS. 
See  postf  tit.  "  Expenses." 


CUSTODY. 

See  post,  tit.  ''Discharge  out  of  Custody,"  p.  74, 
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CUTTING  AND  MAIMING. 

"""""  Lancastbr 

GiUaw's  Case.  ^i^^' 


PrisoBer  was  indicted  for  maliciously  shooting  at  when  two 

intants  are 

Dennis  Carter,  with  intent  to  do  him  some  grievous  found,  and 

^^  one  only  is 

hodil^  harm.  toSSSoft!'** 

The  prisoner  had  heen  in  a  wood  with  a  gnn,  iWe-  ^^^J*  ** 
galbf  to  kiD  game,  in  the  month  of  Novemher,  be- 
tween one  and  two  in  the  morning ;  and,  having  just 
come  out  of  it,  was  passing  along  its  skirts  for  the 
like  purpose,  when  three  keepers  who  were  upon 
the  watch  sprung  towards  him,  in  order  to  seize  him. 
The  prisoner  fired  his  gnn  at  one  of  them,  and  hit 
him  on  the  lower  part  of  his  back  and  buttocks,  the 
wound  was  not  dangerous. 

The  jury  found  that  the  prisoner  fired  to  prevent 
his  lawfvl  appreJietuion;  but  that,  in  order  to  effect 
that  purpose^  he  had  also  the  intention  of  doing 
to  Carter  some  grievous  bodily  harm. 

It  was  objected,  that,  as  the  act  of  parliament* 
particularly  specified  *'  the  intent  to  prevent  lawful 
apprehension*'  as   one  of  the  intents  essential  to 

*  43  Geo.  S,  e.  58,  s.  1,-  **  If  any  peraon  shall  wilfully,  ma- 
Udoualy,  and  onlawfuUy  shoot  at  any  of  his  majesty's  sub- 
jeets,  or  shall  wHfully/malidously,  and  unlawfully  present, 
point,  or  level  any  kind  of  loaded  fixe*anns  at  &&,  and  at- 
tempt, by  drawing  a  trigger  or  in  any  other  manner,  to  dis- 
charge the  same  at  or  against  his  person,  with  intent  to 
murder,  &c.,  or  to  do  some  other  grioootu  hodihf  ftonn,  4^., 
or  with  intent  to  obstruct,  resist,  or  prevent  the  ktwfiU  appre^ 
and  detainer  of  the  person  so  shooting  at  &c. 

]>3 
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this  offence,  and,  as  that  was  found  to  have  been 
the  principal  intent  in  the  present  case,  it  ought  to 
have  been  so  charged  in  the  indictment. 

Bayley^  J.,  was  of  opinion,  that,  where  both  in- 
tents were  found  to  have  existed,  it  was  immaterial 
which  was  the  principal,  and  which  the  subordinate. 
He,  however,  referred  the  point  to  the  Judges,  who 
concurred  with  him  in  opinion*. 


Sum.  AMtitu.  Anonymous. 

laae. 
A  blow  ffivan      Prosecutor  was  an  officer,  charged  with  process. 

ia  St-ie^  The  prisoner  was  drunk  when  he  and  his  companion 

rSuce*the     came  up  to  execute  it.     Prisoner  ran  after  his  com- 

murder  to     pauiou  with  a  large  knife,  an  instrumient  calculated 

manslaughter. 

to  kUlt  fnaimt^or  produce  yrievous  bodily  harm. 
In  order  to  prevent  mischief,  the  prosecutor  struck 

*  See  Dt^ffin  and  MarthaTt  case,  R.  &  R.  C.  C.  364,  where 
the  jury  having  found  that  the  intent  was  to  prevent  lawful 
apprehension,  and  that  wdy — the  Judges  held,  that  the 
prisoner  was  entitled  to  aa  acquittal,  there  being  no  tueh 
intent  laid  in  the  indictment 

See  also  Boffce't  com,  2  R.  &  M.  C.  C.  30,  where  an  in- 
dictment  for  catting  with  intent  to  murder,  maim,  and  dit- 
able,  was  held  not  to  be  supported  by  a  finding  that  prisoner 
"  cut  and  maimed  with  intent  to  disable,  HU  he  eouU  vgitet 
M»  own  escape,"  on  die  ground,  that  he  intended  to  produoe 
only  a  temporary  disability,  and  not  a  permanent  one. 

In  Hun^s  ease,  9  R.  &  M.  93,  ihe  cut  given  was  not  oal> 
culated  to  do  grievous  bodily  harm;  but  the  Judges  held, 
that,  if  there  be  an  intant  to  do  grievous  bodily  harm,  it  is 
immaterial  whether  grievous  bodily  harm  be  done. 
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Uie  prisoner  with  a  stick  between  the  shoulders, 
upon  which  the  prisoner  turned  upon  liim,  aud  cut 
%im  in  Tarions  places  with  the  above-mentioned 
kniie.  No  proof  was  given  of  the  injury  having 
been  done  to  prevaU  lawful  apprehemion. 

Bayleff^  J.,  told  the  jury,  that  the  blow  given  by 
the  proeecntor  was  moraUy  necessary,  and  was  not 
such  a  provocation  as,  had  death  ensued,  would  have 
reduced  the  crime  below  that  of  murder*.  That  it 
was  not  necessary  to  shew  previous  malice,  inas- 
much as  if  the  instrument  be  likely  to.  produce 
death,  maim,  or  grievous  bodily  harm,  the  jury  may 
infer  intent. 

Note, — There  were  two  counts  in  the  indictment, 
one  with  intent  to  do  grievous  bodily  harm;  the 
other,  with  intent  to  prevent  lawful  apprehension. 

The  prisoner  was  convicted  on  the  former. 


Anonymous, 


Lancaster 
Sp.  jUtizet. 

Prisoner  was  indicted  for  cutting,  with  intent —  in  cutting, 
1.  To  maim,  2.  To  disable,  3.  To  disfigure,  4.  To  t^^'e^of 
do  grievous  boduy  harm.  len  it  would 

have  been 
-^ murder,  had 

the  party  died, 
•  See  WiUUan  BalFt  can,  I  Moody,  380,  where    the  it  is  not  within 

the  act* 
Judges  held  unsnimoiuly,  that  if  a  gamekeeper,  having 

power  to  apprehend  a  party,  strikes  him  in  self-defence,  and 
not  ▼indxedvely,  or  by  way  of  pnnishm^t,  or  for  the  pur- 
pose of  offence — ^but  in  self-defence  only,  and  io  diminish 
▼iolenoe  illegally  hrooght  into  operation  against  him — such 
striking  will  not,  in  the  event  of  death  by  the  party  liable  to 
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Per  Bay  ley,  J. — "  Intent  is  the  essence  of  this 
crime;  the  object  of  the  act  of  parliament  was  to 
punish  persons  for  offences  likely  to  affect  life. 
The  present  case  is  not  within  the  act»  unless  it 
would  have  been  murder  if  the  party  had  died.  If 
there  were  any  circumstances  which  would  have 
reduced  it  to  manslaughter,  the  prisoner  is  enti- 
tled to  an  acquittal.'* 


blow. 


Sum.  Attizei,  WoodheacTs  Case. 

1827. 

Words  or  ~      Prisoner  was  indicted  for  cutting  and  maiming. 

npijnunot  a  Per  HuUocJc,  B. — ^No  words  or  gestures,  how- 
ever provoking,  can  warrant  a  person  in  using  a 
dangerous  weapon. 

In  order  to  constitute  the  offence  charged  in  the 
indictment,  the  prisoner,  if  death  had  ensued,  must 
have  been  guilty  of  murder. 

If,  therefore,  a  blow  was  first  given  to  the  pri- 
soner by  the  other  party,  it  would  reduce  it  to  man- 
slaughter, and  then  the  case  would  not  be  within  the 
act. 


LAKCA8TBB 

^i^Sf^'  Duffy's  Case. 


Charging  an       Qfi  an  indictment,  which  charged  the  prisoner 

Intent  to  dis-  ^  ^ 

figure  b       Yf\\h.  an  intent  to  disfigure.  Park,  J.,  in  |xldres8- 
ing  the  jury,  said — "  The  charge  of  cutting,  with 

be  apprehended,  reduce  the  offence  from  murder  to  man- 
slaughter. 
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intent  to  disfigure,  is  vague,  I  cannot  form  to 
myself  any  very  clear  idea  of  what  constitutes 
such  an  intent.  I,  therefore,  recommend  you  to 
attend  to  the  charge  of  cutting  with  intent  to  do 
some  bodily  harm. 


York 


Charles  Briggs*  and  James  Briggs'  Case.  *'•  j^f*' 


Prisoners  were  indicted  for  wounding  with  intent  in  an  indicu 

meni  for 

to  murder.  tooumung,  it 

is  not  neoe«- 

The  first  count  charged,  that  they,  on  the  &c.,  »^  to  state 

^  ^  tne  roeana  by 

feloniously,  with  a  certain  stick,  and  with  their  feet,  JJ^und*  ww 
did  strike,  kick,  and  wound  W.  L.  upon  his  head,  itb^'ne- 
with  intent  to  maim  him,  against  the  statute,  &c.      SetMumT^ 

The  second  count  stated  the  intent  to  be  to  dis^-  aicted  witiT 
figure.     The  third  count  to  disable.     The  fourth  ttninwnt. 
count,  to  do  some  grievous  bodily  harm. 

The  evidence  was,  that  the  prisoners  met  the  pro- 
secutor on  the  9th  of  January ;  that  the  prisoners 
owed  the  prosecutor  a  grudge,  because  he  had  been 
instrumental  to  the  prosecution  of  their  brother, 
who  was  transported;  that  one  of  them  knocked 
the  prosecutor  off  his  horse  with  a  hedge  stake  or 
hand  rail;  that  the  other  then  struck  liim  with  his 
fist,  and  kicked  him  over  his  head  and  body,  so  that 
he  became  senseless ;  that  he  contrived,  however, 
(but  did  not  know  how),  to  get  to  his  own  house. 

The  prosecutor  received  a  contused  wound  on  the 
head,  and  a  cut  on  the  lip.  The  wound  was  danger- 
ous; medical  men  were  of  opinion  that  the  wound 
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was  occasioned  by  a  blow  with  a  sUek^OT  a  kick  with 
a  heavy  shoei  tliat  it  could  not  have  been  occasioned 
by  a  fall  from  a  horse. 

The  jury  stated,  that  they  were  unable  to  say 
which,  but  they  found  the  prisoners  guilty  of  wound- 
ing the  prosecutor  with  intent  to  do  him  some 
grievous  bodily  harm. 

Cottinghamy  for  the  prisoners,  objected — 

1.  That  although  a  wound  inflicted  by  a  stick 
might  be  within  the  statute,  upon  the  authority  of 
Rexy.  Withers,  1  Moody,  294,  yet,  that  a  wound  by 
a  foot  with  a  shoe  on  was  not. 

2.  Supposing  it  to  be  within  the  statute,  it  was 
not  properly  changed  in  the  indictment,  which  stated 
it  to  have  been  done  with  the  feet  only, 

[Parke,  J. — "  Suppose  a  shoe  with  nails  in  it, 
taken  off  to  inflict  a  wound,  what  difference  is  there 
between  that  and  kicking  with  it  on  the  foot? 
In  Withers*  case*,  the  prisoner  threw  a  large  ham- 
mer, which  struck  the  prosecutor  on  the  nose,  and 
produced  a  contused  wound.  The  Judges  held, 
unanimously,  that  it  was  a  wound  within  the  act  of 
parliament.  It  is  not  necessary  to  state  in  the 
indictment  with  what  the  foot  was  covered."] 

The  learned  Judge  was  of  opinion  against  both 


*  Tried  before  the  special  commission  at  Saligbuiy,  De- 
cember,  1830,  c<»r,  yaughan,  B«,  and  Aldensn,  J.  1  Mood. 
C.  C.  294. 
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the  objections,  but  thought  proper  to  reserve  the 
point. 

The  case  was  argued  before  the  Judges,  in  Tri- 
nity term,  1831,  who  were  unanimously  of  opinion, 
that  the  means  by  which  the  wound  was  inflicted 
need  not  have  been  stated;  that  it  was  mere  surplus- 
age to  state  them;  and  that  the  statement  did  not 
ccmfine  the  Crown  to  the  means  stated,  but  might 
be  rejected  as  surplusage;  and,  that  whether  the 
wound  was  from  a  blow  with  a  stick,  or  a  kick  from 
a  shoe,  the  indictment  was  equally  supported. 

Note, — ^The  43  CJeo.  8,  c.  58,  provided,  that  if 
any  person  should  stab  or  cut^  with  intent  to  mur- 
der or  do  grievous  bodily  harm,  he  should  be  guilty 
of  a  capita]  felony.  Under  that  statute,  the  Judges 
were  of  opinion,  that  the  stab  or  cut  must  be  by  an 
instmment  capable  of  cutting. 

The  9  0eo.4,  c.31,  s.  11,  provides,  that  *Mf 
any  one  ahall  stab,  cut,  or  wound*t  with  intent,  ^-c. 
he  shall  be  guilty  of  a  capital  felony." 

The  Judges  were  of  opinion,  that,  to  satisfy  the 
term  vfoundy  it  is  not  necessary  that  the  instru- 
ment of  infliction  should  be  a  sharp  instrument.-— 
Per  Parke,  J.,  in  delivering  the  judgment  of  the 
Judges  at  the  York  Summer  Assizes,  1831. 

5.  C.  1  M.  C.  C.  318. 

*  See  as  to  what  constitutes  a  *'  wound"  under  this  stat. 
JFoodamdM*Makon*t  ease,  1  Moody,  278,  where  it  was  held, 
that  "the  amHmtUy  of  the  akin  mutt  he  broken," 
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DEAF  AND  DUMB. 

VORK 

""'^aSST  Esther  DysmCs  Case. 


A  deaf  and         PrisooeT,  a  ffirl  deaf  and  dumb,  was  indicted  for 

dumbpcnoQ  ^ 

rhargcd  with  tjjg  murder  of  her  infant  bastard  child. 

mrocmay  be 

^rtructedua^      Sir  G.  LewiH  was  requested  by  the  court  to  act  as 
c^^Vthe  counsel  for  the  prisoner. 

th7b^1e^      On  her  arraignment,  she  pleaded  through  an  in- 
puMJiponher  terpreter,  who  conversed  with  her  by  signs — Not 
Guilty. 

She  was  then  asked,  through  the  interpreter,  if 
she  desired  to  challenge  any  of  the  jurors. 

The  interpreter  informed  the  court  that  he  could 
not  make  her  understand  what  was  meant. 

The  interpreter  was  then  examined  by  the  learned 
Judge,  and  deposed  as  foUows : — 

"  1  cannot  make  her  understand  any  thing  she 
has  not  seen  before.  I  can  make  her  understand 
what  she  was  brought  here  for ;  but  I  cannot  make 
her  understand  for  what  purpose  she  now  stands 
in  court,  except  that  she  cut  her  child's  head  off. — 
I  cannot  make  her  understand  that  the  court  is  about 
to  inquire  whether  she  has  done  any  thing  or  not." 

A  second  witness  (Ann  Briggs)  was  then  ex- 
amined, who  said : — 

"  r  have  known  the  prisoner  nine  or  ten  years; 
she  has  been  always  deaf  and  dumb;  she  never 
could  speak  or  hear ;  I  have  been  able  to  make  her 
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understand;  I  cannot  make  known  to  her  that  she 
is  to  be  tried  by  twelve  persons." 

ParkCf  J.  (to  the  prisoner's  counsel),  "  I  shall 
impannel  a  jury  to  try  whether  she  is  sane  or  not, 
and  shall  then  reserve  it  for  the  Judges  to  say, 
whether  she  should  be  detained  during  the  King's 
pleasure,  under  39  &  40  Geo.  3,  c.  94,  or  whether 
she  should  be  instructed  so  as  to  be  made  capable  of 
understanding  what  it  is  necessary  she  should  know, 
in  order  to  her  being  put  upon  her  trial." 

A  jury  was  then  impanneled. 

The  first  witness  deposed  as  follows : — 

"  She  was  bom  deaf  and  dumb.  I  am  of  opinion 
she  does  not  understand  the  nature  of  this  proceed- 
ing. She  would  understand  any  small  thing;  she 
would  understand  natural  objects.  I  could  not 
make  her  understand  the  nature  of  challenges  to 
jurors.  It  is  not  possible,  in  her  present  state,  to 
make  her  understand  a  matter  of  that  sort;  it  would 
take  a  great  deal  of  time  and  trouble  to  make  her 
understand  the  nature  of  this  proceeding,  but  I 
think  she  might  be  brought  to  it." 

Second  witness. — "  I  think  she  has  not  at  this 
time  sufficient  reason  to  understand  what  the  court 
is  about;  I  think  she  could  be  instructed  by  the 
means  used  by  those  who  instruct  deaf  aud  dumb 
children;  I  think  she  has  sufficient  reason  to  know 
when  she  is  doing  right  and  wrong." 

Parke,  J.,  to  the  jury. — "  Gentlemen,  you  are 
impanneled  to  try  whether  the  prisoner  is  sane,  not 
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whether  she  is  at  this  moment  labouring  under 
lunacy ;  but,  whether  she  has  at  this  time  sufficient 
reason  to  understand  the  nature  of  this  proceeding, 
so  as  to  be  able  to  conduct  her  defence  with  dis* 
cretion." 

The  jury  returned  a  verdict,  that  she  was  insane. 


Applbby 


DEPOSITIONS. 


1883.   '  Sarah  Hobson^s  Case. 

It  is  suflidtnt     The  prisoner  was  indicted  for  murder.     It  ap- 

to  prore  Ute 

inilf^bitntc^s    peared  that  her  deposition  had  been  taken  down  by 

signature  to  a  *  *• 

depojittoo,     the  magistrate's  clerk,  who  was  not  present  to  au- 

dfl^iho      thenticate  it  when  produced  at  the  trial. 

wrote  lu  Cowrtenay  objected,  that  it  could  not  be  received 

in  evidence,  although  the  magistrate  before  whom 

it  was  taken  had  signed  it,  and  was  present  to 

prove  his  signature. 

Holroydy  J.,  held  it  to  be  sufficient,  and  it  was 
read. 

Note. — In  the  above  case,  there  had  been  seve- 
ral depositions  taken ;  and  it  was  proposed  to  refer 
to  some  to  explain  others,  upon  which  Holroyd,  J., 
made  the  following  observations : — 

*'  It  sometimes  happens,  that,  on  examination  be- 
fore a  magistrate,  there  are  several  depositions 
taken;  but  the  clerk  who  takes  them,  unmindful 
that  they  are  to  be  read  separately,  is  less  precise 
with  those  that  follow  than  with  the  first ;  in  other 
words,  establishes  a  sort  of  relationship,  which  ren- 
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ders  them  to  a  certain  degree  dependent  upon  <me 
another;  in  snch  cases,  the  several  depositions  may 
be  referred  to,  in  order  ta  explain  each  other,  but 
not  to  give  a  force  to  them  as  evidence  which  they 
are  not  otherwise  entitled  to.  References  in  such 
cases  are  merely  to  supply  omissions  which  are  ob- 
vious and  indispensable,  and  which  would  supply 
themselves  by  necessary  implication  if  the  instru- 
ments to  which  they  refer  were  first  recited." 


VOMC 

Pearson's  Case.  ^'^i^t^' 

Prisoner  was  chareed  with  horse -stealing.  iruierebeie- 

It  appeared,  that  two  depositions  had  been  taken  ^^^  *"^ 

before  the  magistrate;  but  one  only  was  produced  ^^Jjj^wie 

in  evidence  against  the  prisoner.  «*^«»- 

Hmlioekf  B.,  held  that  the  one  could  not  be  re- 
ceived without  the  other,  though  one  only  was 
lednced  to  writing:  because  th^  one  not  produced 
might  be  in  feivour  of  the  prisoner ;  and  it  would  be 
unreason^le  to  allow  a  prosecutor  to  choose  which 
he  would  produce*. 


,,  .         .       ^  LANCAtfTBR 

Hamson  s  Case.  sp.  A»riau» 

18S9. 

Cottinghamy  prisoner's  counsel,  while  the  trial  prbooer't 
was  iFoiniF  on,  asked  to  be  allowed  to  see  the  deposi-  entitled  to  kc 

,        ,  \.  ,  thedepoil- 

tions  taken  before  the  magistrate.  tions. 

*  SeejMf^i  p.  71 — Doneatter  Betting  Room  ease. 
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Per  Bayley^  J, — "  It  is  against  the  nile.*'- 
Application  refused. 


York 
18S9. 


Sum.  jUHam,  FUtcher's  and  Squire* b  Case. 


Depoaitioiis        Liuledole.  J.,  refused  to  allow  depositions  taken 

touching  an-  *■ 

otherfdon^  ou  an  inquiry,  touching  another  felony,  to  be  read 
in  eridcnce.  in  evidence,  to  shew  that  certain  persons  charged  in 
the  indictment  under  trial  were  in  company  with 
another  person  charged  in  the  same  indictment  on  a 
particular  night ;  the  object  being  to  identify  them 
as  the  persons  concerned  with  that  other  in  a  rob- 
bery committed  on  the  night  in  question. 


York 

^T«^-'  WiUon's  Case. 


1899. 


A  dedRiRtion       Prisoner  was  indicted  for  murder. 

nude  on  ORth 

before  R  ma-        The    counsel  for  the   prosecution   tendered  in 

eitrote  may  * 

given  In     evidence,  as  a  dying  declaration,  the  following: — 

f  ^ScUuR-*^  "  /•««>«•  thought  I  should  recover;  I  have  no  great 

Sti^i*^  %>«*  of  »<  «otr." 

oajjnjndertiie       LUOedalcy  J.,    thought  that  it  expressed  some 

hope,  though  not  a  very  greai  one.  But,  be- 
fore he  decided  the  point,  the  counsel  for  the  prose- 
cution waived  it  as  a  dying  declaration,  and  claimed 
to  put  it  in  as  a  deposition  on  oath  taken  before  the 
magistrate  in  the  prisoner's  presence. 

The  prisoner's  counsel  objected;  and  Littledale, 
J.,  feeling  some  doubts  about  itj  proceeded  to  the 
other  court  to  consult  ^a^Zey,  J.     The  two  learned 
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Judges  agreed  that  it  was  admissible,  and  it  was 
read  accordingly*. 


*  In  Radbcmme^t  ease,  1  Leach,  C.  C.  458,  the  same  waa 
held  on  point  reserved;  and  in  Smith* t  case,  R.  &  R.  C.C.339, 
for  muder,  the  deposition  was  held  receivable,  though 
taken  on  another  charge,  and  though  the  whole  was  not  re- 
duced into  writing  in  his  presence;  hut  it  was  proved  that  he 
was  afterwards  re-sworn  in  the  presence  of  the  prisoner. 

Bat  in  Dingler's  case,  2  Leach,  C.  C.  561,  where  the  de- 
position was  taken  at  an  infinnary,  and  not  in  the  prisoner's 
presence,  it  was  held,  that  it  could  not  he  read  in  evidence, 
for  the  reason  given  in  Woodcock's  case,  1  Leach,  C.  C.  500, 
via.  that  the  examination  was  eztngudicial,  not  being  taken 
as  the  sUts.  1  &  2  P.  &  M.  c.  IS,  and  2  &  8  P.  &  M.  c  10, 
direct  Besides  which,  not  being  in  the  presence  of  the 
prisoner,  he  could  not  have  the  benefit  of  a  cross-examina- 
tion ;  that  the  authority  of  the  magistrate  in  such  cases 
grew  out  of  the  statute,  and  was  commensurate  with  the 
terms  of  it. 

^^.— Thel&2P.&M.  cl3,  and2&3  P.  &M.c.  10, 
are  repealed  by  7  Geo.  4,  c.  64,  s.  32 ;  and  by  s.  2,  of  the  same 
statute,  it  is  provided  as  follows: — **  That  the  two  justices 
of  the  peace,  before  they  shall  admit  to  bail,  and  the  justice 
or  justices,  before  he  or  they  shall  commit  to  prison,  any 
person  arrested  for  felony,  or  on  suspicion  of  felony,  shall 
take  the  examination  of  such  person,  and  the  information 
on  oath  of  those  who  shall  know  the  facts  and  circumstances 
of  the  case,  and  shall  put  the  same,  or  so  much  thereof  as 
shall  be  material,  into  writing ;  and  such  justice  or  justices 
respectively  shall  subscribe  all  such  examinations,  informa- 
tions, &c,  and  deliver,  or  cause  &c.,  to  the  proper  officer  of 
the  court  in  which  the  trial  is  to  be,  before,  or  at  the  open- 
ing of  the  court" 

The 
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York 
«.  Am 

1820. 


smu,  AMim,  Anontffnotis.         '^"''^• 


r,. 


f « I 


Gnuut  luiy         Cottingham  moved,  that  a  deposition  taken  be- 
not  enCitlod 

wMeOjede.  fore  a  magistrate  on  the  examination~(]f~a prisoner, 
might  be  laid  before  the  grand  jury,  in  order  that  a 
confession  which  he  stated  to  be  cotit^ned  therein 
might  assist  them  in  finding  a  bill. 

Per  Littledale,  J. — I  cannot  allow  it.  If  the  grand 
jury  want  the  depositions,  they  must  come  and  ask 
for  them*. 


The  words  of  2  &  S  P.  &  M.  c.  10,  are — **  that  such  jus- 
tices of  the  peace,  before  whom  any  person  shall  be  brought 
for  manslaughter  or  felony,  or  for  suspicion  thereof^  before 
he  or  they  shall  commit  or  send  such  prisoner  to  ward,  shall 
take  the  examination  of  such  prisoner,  and  the  information 
of  those  that  bring  him,  of  the  fact  and  circumstances 
thereof,  and  the  same,  or  so  much  thereof  as  shall  be  mate- 
rial to  proTe  the  felony,  shall  be  put  in  writing,*'  fire. 

Note — In  Rex  v.  Seorey,  1  Leach,  43,  the  Court  of 
King's  Bench  granted  a  rule  to  shew  cause  why  a  criminal 
information  should  not  go  against  the  coroner  for  refusing 
to  hear  evidence  on  the  part  of  the  person  accused. 

*  In  Denby*i  case,  1  Leach,  514,  a  witness,  whose  infor- 
mation before  the  magistrate  had  been  taken  in  writing  pur- 
suant to  the  statute  of  Phil,  fir  Mary,  on  being  produced  be- 
fore the  GRAND  JCRT,  prevaricated  in  such  a  manner  as  to 
induce  a  very  strong  suspicion  that  he  had  been  tampered 
with  on  the  behalf  of  the  prisoner.  The  grand  jury,  there- 
fore, applied  to  the  court  for  the  depositions  taken  before  the 
magistrate.  But  Gould,  J.,  and  Hotham,  B.,  were  of  opinion 
that,  as  the  best  evidence  was  the  vivd  voce  testimony  of  the 
witness  himself,  they  could  not  abandon  that,  and  resort  to 
the  secondary  kind  of  evidence,  resulting  from  his  written 
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Fishef^i  and  Jenning*8  Case*  ^ 


Fisher's  deposition  was  proved  to  have  been  PriioMr't  de- 
taken  on  oath.     HuHoek^  B.,  refased  to  allow  it  to  a^h  pot  wi- 
be  read*. 


Doncaster  Betting  Roam  Case.  ^JJmm. 


1890. 


The  first  time  prisoner  was  before  the  magistrate  ir  there  be 

two  examine- 
no  reg^olar  depositions  were  taken ;  but  some  notes  tkme,  imt  no 

of  what  passed  were  taken  down  by  the  magistrate's  'f^i*'^^ 
derk.     The  prisoner  was  not  then  committed.     At  iJjn^JS^ 
m  subsequent  examination  regular  depositions  were  SfetpSi^ 
taken,  and  returned  to  the  assizes,  and  the  prisoner  jj^fffhS^nL. 
was  then  committed. 

Parke,  J.,  held,  that  prisoner's  counsel  was  en- 
titled to  avail  himself  of  the  notes  of  what  passed  . 
on  the  first  examination,  because  it  was  not  a  depo- 
sition regularly  taken ;  and  he  handed  the  book  con- 
taining it  to  Alderson,  the  prisoner's  counsel,  having 
first  sworn  the  magistrate's  clerk  to  the  fact  of  his 
having  taken  it  down  on  the  occasion  in  question. 


deposition;  and  on  this  ground  the  application  waa  reftiaed. 
A  limilar  application  waa  refased  by  Oomldj  J.,  at  tbe  Exeter 
Assizes,  1788. 

•  8ee  I  Hale,  P.  C.  585.  In  Rex  v.  Smith,  2Stark.  Ev.  52, 
the  depositions  purporting  to  have  been  taken  on  oath,  Le 
Blanct  J.,  refused  to  admit  parol  eyidence  to  shew,  that,  at 
the  time  of  prisoner's  examination,  he  was  not  sworn. 
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sp^A!Stm,  Fletcher's  and  Squire's  Case. 

1830. 

whatawitneBB     At  the  examination  before  the  magistrate,  a  wit- 
hit  examina-  ness  Stated  afresh  that  which  he  had  before  stated 

ttonmay  be 

Svenineyi-  to  some  Other  person.     The  statement  made  to  the 

the MUM^may °^*^^**'**^  was  committed  to  writing:  Held,  that 

SriSSTSto  ^0^  *^**  which  he  stated  in  the  first  instance  might 

esmSnatl^  ^^  given  in  evidence,  and  also  that  which  he 'Stated 

before  the  magistrate;  the  former  by  parol,   and 

the  latter  by  the  production  of  the  writing. — Per 

Parke,  J  * 


*  Harris,  Evans,  and  Butler,  were  indicted  for  killing  an 
ewe,  the  property  of  Thomas  Bennett,  with  intent  to  steal 
the  carcase. 

The  three  prisoners  were  examined  before  the  magistrate, 
who,  after  the  usual  caution,  took  down  (as  he  stated  in  his 
evidence  at  the  trial)  every  thing  they  said,  that  he  heard. 
That  the  papers  produced,  contained,  as  he  believed,  every 
thing  that  transpired  before  him ;  that  he  intended  to  take 
down  all  that  was  said  to  him,  and  he  believed  he  did;  the 
room  was  very  full. 

{N,  B, — The  papers  in  question  were  the  depositions  of 
Bennett,  Mr.  Pennell,  and  Jonathan  Price;  and  the  confes- 
sion of  the  prisoner,  Butler, — that  he  B.  had  been  concerned 
with  stealing  the  sheep  of  those  three  persons;  also  the  ex- 
amination of  the  prisoners,  Harris  and  Evans,  which  con- 
tained an  admission  by  them,  that  they  had  been  concerned 
in  the  stealing  the  sheep  of  Mr.  Pennell  only.) 

The  question  was,  whether,  as  Harris  and  Evans  had  made 
a  confession  as  to  Penneirs  sheep,  which  had  been  taken 
down  in  writing  by  the  magistrate,  any  confession,  as  to 
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Maudsley'a  and  Another's  Case.  s^jMze*, 

1830. 

Alexander  proposed  to  give  in  evidence  the  de--  Defendant 
position,  on  oath,  of  a  woman  who  had  heen  poi-  tend  from 
soned,  and  who  was  too  ill  in  consequence  to  attend 
at  the  trial  to  give  evidence  in  person. 

Parket  J.,  said  it  was  a  douhtful  case.  It  how- 
ever appeared  afterwards,  that  the  prisoners  were 
not  present,  and  the  matter  dropped*. 


Bennett's  aheep,  conld  be  supplied  by  parol  evidence;  and 
vhether,  as  the  magistrate  had  taken  down  in  writing  every 
thing  lie  heard,  and  he  intended  to  take  down  all  that  was 
said  to  him,  and  he  believed  he  did,  parol  evidence  could  be 
giTen  of  any  thing  else  that  was  addressed  to  the  magistrate. 

LUtledalCf  J.,  reserved  the  point;  and  the  Judges  were  of 
opnion,  that  the  evidence,  being  prec  and  distinct,  was 
properiy  received,  and  that  the  conviction  was  right 
1  Moody,  C.  C.  338. 

*  In  Lord  Morlej/'M  case,  Kelynge's  Reports,  p.  55,  is 
the  following — 

''It  was  resolved  by  us  all,  that  in  case  any  of  the  wit- 
nesses which  were  examined  before  the  coroner  were  dead, 
or  mnable  to  trttoel,  and  oath  made  thereof,  that  then  the  ex- 
amination of  such  witnesses  so  dead,  or  unable  to  travel,  might 
be  read.  The  coroner  first  making  oatli,  that  sucH  exami- 
nations are  the  same  which  he  took  upon  oath,  without  any 
addition  or  alteration  whatsoever. 

"  That  if  a  witness  be  detained  by  means  or  procurement 
of  the  piisoner,  then  the  examination  may  be  used. 

But,  if  a  witness,  who  was  examined  by  iLe  coicner,  is 

E 
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Note. — ^In  a  recent  case  at  Chester,  BoUand,  B., 
on  a  trial  for  murder,  admitted  in  evidence  a  depo- 
sition taken  before  the  coroner,  the  witness  having 
died  in  the  mean  time.  He  said  he  coold  aee  no 
distinction  between  a  coroner  and  a  magistrate  in 
that  respect. — Rex  v.  SomerviUe, 


sp.  a1D<Lw.  Sidney  PriegUetfs  C(ue. 


1831. 


Deposition         The  examination  produced  purported  to  be  the 

•igned  by  pri- 

•oner  and  iiy  examination  of  the  prisoner.     It  was  signed  by  the 
sufflcient.      magis^ate  and  also  by  (he  prisoner;  but  there  was 
no  proof,  either  that  it  was  taken  from  the  pri- 
soner's mouth,  or  that  he  deposed  to  the  facts  which 
were  contained  in  it. 

Parke f  J.,  was  of  opinion  that  the  proof  of  the 
two  handwritings  was  sufficient,  and  he  allowed  the 
examination  to  be  read  in  evidence  against  the 
prisoner. 


DISCHARGE  FROM  CUSTODY. 
York 

sumAMises,  Hutchinson'a  Case, 

I8S8« 

DiMharge  of       Prisoner  was  indicted  for  horse-stealing,  and  ac- 


absent,  and  oath  is  made  that  they  have  used  all  their  endea- 
vours to  find  him,  and  cannot  find  him,  that  is  not  sufficient 
to  authorize  the  reading  of  such  exAmination." 
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quitted.    Whereopon  his  counsel  applied  that  he  priMmer  who 
might  he  discharged  from  castody  forthwith.  j^^'b'dS^ 

HMock,  B.— "  I  do  not  think  I  have  any  right  to  <*^«*- 
discharge  a  prisoner,  though   acquitted,  until   the 
grand  jury  are  discharged;  though,  if  I  had,  this  is 
a  very  proper  case  for  it." 

Note* — ^At  the  following  assizes,  Bayley,  J.,  dis-  lancastir 
charged  a  person  acquitted  of  manslaughter  before  ^gg- 
the  grand  jury  was  discharged;  and  in  several  in- 
stances, either  from  inadvertence,  or  because  they 
differed  from  the  view  taken  by  HuUock,  B.,  learn- 
ed Jndges  have  allowed  prisoners  to  be  discharged 
immediately  on  their  acquittal,  without  any  reference 
to  the  fiict  of  the  grand  jury  having  been  discharged 
or  not. 


DRUNKENNESS. 


John  Burrow's  Ca$e.  sJXi^,. 

18Sd. 

Prisoner,  being  indicted  for  a  rape,  urged  that  he  Dnmkennen 

i<  no  excuse  for 

was  m  liquor.  crime,  unlew, 

Hohrojfd,  J.,  addressed  the  jury  as  follows: — 
"  It  is  a  maxim  of  law,  that,  if  a  man  gets  himself 
intoxicated,  he  is  liable  to  the  consequences,  and  is 
not  excusable  on  account  of  any  crime  he  may  com- 
mit when  infuriated  by  liquor,  provided  he  was 
previously  in  a  fit  state  of  reason  to  know  right  from 
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wrong.  If,  indeed,  the  infuriated  state  at  which  he 
arrives  should  continue,  andhecome  a  Listing  malady, 
then  he  is  not  amenahle." 


*?X!?i?.  WiUiam  Rennie's  Case. 

18S6, 

Drunkennen      Prisoner  was  indicted  for  burglary,   and  urged 

crinS^eM!  in  mitigation  that  he  was  drunk. 

Holroyd,  J.,  to  the  jury. — "  Drunkenness  is  not 
insanity,  nor  does  it  answer  to  what  is  termed  an 
unsound  mind,  unless  the  derangement  which  it 
causes  becomes  fixed  and  continued,  by  the  drun- 
kenness being  habitual,  and,  thereby  rendering  the 
party  incapable  of  distinguishing  between  right  and 
wrong." 


Sum,  Auia»»  Marshall  s  Case. 

Dninkenncas  ^^  ^^  indictment  for  stabbing,  under  the  statute, 
^oxS&a-P^r^f  J*)  told  the  jury,  that  they  might  take' into 
tennioethe  their  consideration,  among  other  circumstances,  the 
under  which  fact  of  the  prisoner  being  drunk  at  the  time,  in 
ed.  order  to  determine  whether  he  acted  under  a  bond 

fide  apprehension  that  his  person  or  property  was 

about  to  be  attacked. 

Note. — In  Goodier*s  case,  York  Summer  Assizes, 

1831,    Parke^  J.,  directed  the  jury  to    the  same 

effect. 
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DWELLING-HOUSE. 


YOKK 

Hamilion*8  Case.  2^4m«8w, 

1899. 

Prisoner  was  indicted  for  breaking  and  entering  whatnots 
a  dwelling-house  in  June.  houK. 

In  evidence,  it  appeared,  that  the  house  had  not 
been  slept  in  since  the  Christmas  preceding. 

Littledaief  J.,  held,  that  it  was  not  a  dwelling- 
house*. 


DYING  DECLARATIONS. 


VORK 

CravetCs  Case,  ^\^*^> 

1886. 


A  person,  who  had  been  confined  to  his  bed  for  "  i  am  aftmtd 

*  IdutO  never 

weeks,  said  to  the  surgeon,  "  /  am  afraid^  doctor^  1 8^  bett«"— 

'  adnutted  ai  a 

never  shaU  get  better,**  and  shortly  afterwards  died.  ^^  **^* 

HvUoekf  B.,  held,  that  an  account  given  by  the 
deceased  to  the  doctor  after  this  declaration,  was  re- 
ceivable in  evidence  as  a  dying  declaration,  although 
several  weeks  before  his  death. 

Maude,  counsel  for  the  prisoner,  objected. 
HuUaeky  B. — "  I  will  hear  you,  Mr.  Maude,  if 
you  please;  but  this  subject  has  been  lately  before 
the  Judges,' and  my  mind  is  made  up  about  it. 

*  See  the  cases  collected  under  tit  "Burglary,"  ante, 
p.  26,  tt  teq. 
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^  Ami9u,  Mary  Simpsons  Case. 

1<BV« 

"I  fear  lam       The  doctor  Said  to  the  deceased,  **  You  are  in 

J;Ki^"t:  great  danger." 

'  The  deceased  said,  "  I  fear  I  am.** 

He  soon  recoTered  so  much  as  to  be  out  of 
danger,  oi  to  think  himself  so. 

Bay  ley,  J.,  admitted  the  declaration,  under  the 
above  circumstances,  without  a  question. 


sp.  Amizeit  Wilson's  Case. 

IH89. 


"  I  never  Deceased  said,  "  I  never  thought  I  should  re- 

thought I 

should  re-     cover.     I  have  no  great  hopes  of  it  now." 

cover;  I  have  ®  * 

^ftw?"  Zitt^<2a/«,  J.,  thought  that  it  expressed  some 
MAmSibie.  ^ope,  though  not  a  very  great  one*  and  inclined  to 
disa}low  the  reading  of  the  declaration:  But,  before 
he  decided^  the  profiecutor's  counsel  waived  it  as  a 
dying  dedfurataon,.  and  claimed  to  put  it  in  as  a  de- 
position taken  on  oath  before  a  magistrate  in  the 
prisoner's  presence,  pursuant  to  the  statute  of 
P.  &  M.     Fide  ante,  tit.  "  Depositions." 

Note. — Apropos  to  this  was  the  following  case: 
Deceased  asked  his  surgeon  if  the  wound  was  neces- 
sarily mortal.  Th^  surgeon  told  him»  that  recovery 
was  just  possible,  and  that  there  had  been  an  in- 
stance where  a  person  had  recovered  after  auch  a 
wound.  Upon  which  the  deceased  said,  "  I  am 
satisfied;"  and  after  this  he  made  a  statement. 
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AbbaU^  C.  J.,  and  Park^  J.»  he]d«  that  it  was  not 
adaussible  in  evidence  as  a  declaration  in  artictdo 
morlUf  as  it  did  not  appear  that  the  deceased  thought 
himself  at  the  point  of  death;  for,  heing  told  that 
the  wound  was  not  necessarily  mortal,  he  might  still 
hare  a  hope  of  recovery. — Rex  v.  Christie,  C.  C.  L. 
232. 


Mode;^  and  MorrilTs  Case.  ^^.^JJSU, 

laas. 
Prisoners  were  ''convicted  of  murder.  «.  i  audi  not 

AfSmer,  among  other  points,  objected  in  their  ^  fe^^Ja^ 
favour,  that  certain  declarations  of  the  deceased,  al-  — liunsure^i 
leired  to  have  been  made  in  artieido  mortis*  ought  better-.«d. 
not  to  have  been  received. 

It  appeared,  that  the  injury  of  which  he  died 
was  done  to  him  on  the  30th  of  September;  in  con- 
sequence of  which  he  was  brought  home  and  put  to 
\)ed,  and  a  surgeon  was  sent  for  on  the  same  even- 
ing to  attend  him.  When  the  surgeon  arrived,  the 
deceased  immediately  complained  to  him  of  great 
pain  in  his  chest,  and  particularly  of  his  side,  and 
of  great  difficulty  in  breathing.  The  surgeon  con- 
tinued to  attend  him  until  his  death,  which  took 
place  on  the  evening  of  the  10th  of  October  fol- 
lovring. 

The  surgeon  in  his  evidence  said — **  I  think  the 
deceased  did  not  speak  to  me  of  his  prospects  of 
dying  during  that  time.     I  thought  his  state  dan- 
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gerous;  I  thought  his  complaint  of  that  nature  that 
it  might  terminate  in  death.  The  last  day  that  I  saw 
him,  the  10th  of  Octoher,  I  was  certain  that  he 
would  die  that  forenoon.  I  communicated  to  him 
his  state ;  I  told  him  the  case  was  hopeless.  1  made 
no  communication  to  him  tiU  then;  I  did  not  con- 
sider the  case  quite  hopeless  till  then.  I  always  told 
him  there  was  danger,  but  I  hoped  he  would  be 
better ;  I  held  out  hopes  to  him  of  recovery.  I 
don't  know  whether  he  entertained  hopes  or  not; 
he  never  expressed  any  opinion,  either  of  hope  or 
apprehension  to  me.  I  thought  there  was  a  pro- 
bability of  his  recovery  the  day  before  he  died.  I 
at  first  thought  the  probabilities  were  against  him;  I 
did  not  communicate  that  to  him." 

Ann  Newton  stated,  *'that  she  was  sent  for  to  the 
deceased  on  the  evening  of  the  30th  of  September, 
near  eight  o'clock ;  that  he  was  in  a  very  ill  state 
indeed;  that  he  said  he  was  robbed  and  killed? 
that  he  should  not  get  the  better  of  it.  That  she 
assisted  in  putting  him  to  bed,  and  continued  to  at- 
tend him  tUl  his  death ;  that  during  that  time  he 
spoke  of  dying,  and  said  he  would  not  continue  long ; 
a  few  days  would  finish  him:  this  he  said  about 
Friday.  That  he  complained,  all  along,  he  was  sure 
he  would  not  get  better ;  that  he  all  along  said  he 
never  would  get  better — ^that  he  never  missed  say- 
ing so  one  day  before  the  latter  end." 

She  also  stated,  **  That  deceased  was  sixty-eight 
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yean  old,  and  was  in  a  very  good  state  of  health 
considering  his  years ;  that  she  was  a  nurse,  accus- 
tomed to  attend  to  such  people,'  and  very  often  found 
them  low  spirited,  and  had  known  many  persons  say 
they  should  never  get  better,  who  have  got  better ; 
diat  the  deceased  talked  in  thatway.  That,  about  the 
Wednesday  before  his  death,  he  said  he  should 
not  continue  many  days;  that  it  was  before  that  he 
told  her  all  about  it;  that  the  first  night  he  said  he 
should  not  get  better,  and  he  continued  to  say  so  till 
the  last  day." 

Upon  this  evidence,  Holroydf  J.,  admitted,  though 
reluctantly,  the  declarations  of  the  deceased;  and  the 
Judges  were  unanimously  of  opinion  that  they  were 
properly  received  as  dying  declarations. 


WiUiam  Smith's  Case.  s^k^^SSL, 

1833. 

Prisoner  was  indicted  for  manslaughter.  "Thought he 

The  counsel  for  the  prosecution  proposed  to  give  bettaw^p^ 
in  evidence,  as  a  dying  declaration^  a  statement  S!?Uiat  he 

should  die"— 

made  by  the  deceased  a  few  days  before  his  death ;  admitted, 
and,  to  pave  the  way  for  its  reception,  called  the 
surgeon,  and  the  widow  of  the  deceased,  who  de- 
posed as  follows  • — 

The  surgeon  said,  *'  I  thought  the  wound  mortal 
from  the  first ;  I  thought  the  deceased  became  aware 
of  his  great  danger  on  the  Sunday ^  (the  wound  was 

e3 
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given  OB  the  Tuesday  previous).  I  had  no  conversa- 
tion with  him  on  the  subject  of  hi^  danger;  I  never 
had.    I  am  pretty  confident  I  never  had.'* 

Mrs.  White]ey«  the  widow  of  the  deceased^  said^ 
*'  My  husband  was  taken  to  the  Infinnaiy.  the  same 
evenuBg  thai  he  received  the  ii^vy :  I  saw  him  next 
morning;  he  thought  that  moming  he  should  re- 
cover; I  sair  him  agsin  after  dinner.  After  dinner 
he.  thought  he  should  not;^  I  asked  him  if  ke 
thought  he  should  live? — He  said^  no!  I  saw  him 
on  the  Thursday  morning  between  nine  and  ten. 
He  said,  that  he  thought  he  should  not  get  better; 
he  appeared  to  me»  from  all  that  passed  between 
us,  to  believe  that  he  should  die.'* 

N.  B, — The  sti^ment  in  question  was  made  by 
the  deceased  alter  his  wife  left  him  on  the  Thurs- 
day, and  he  died  on  the  Sunday  foUowing. 

Milner,  and  Sir  G,  Letptn^  for  the  prisoner,  ob* 
jected  that  there  was  not  sufficient  proof  that  the 
statement  was  made  by  the  deceased,  when  under 
a  belief  that  his  recovery  was  hopeless. 

Gumey,  B:,  said,  that,  upon  the  evidence  of  the 
surgeon  by  itself,  he  should  have  doubted;  but,  tak- 
ing it  in  conjunction  with  that  of  Mrs.  Whiteley, 
he  thought  (and  Aldenony  J.,  agreed  with  him) 
that  enough  had  been  shewn  to  render  the  evidence 
admissible. 


ELECTlOlf.  8*3 


ELECTION. 


_  _  „       ^  VORK 

Rawbatiers  Case,  v*  ^mzm, 

1830. 


Defendant  was  indicted  for  indecently  exposing  where  indict. 

mcnt  contain' 

bis  person  at  the  window  of  his  house,  in  a  public  edtwocounu, 

■■^  '^  heia,  that  two 

Street  at  York.  !??"**•  °' 

Alexamder,  and  Sir  (r.  Lewin^  for  the  prisoner,  dSJ;!^,'^*'' 
called  upon  the  prosecutor  to  elect  upon  which  of  •^*^*~*' 
several  suggested  instances  of  exposure  he  proposed 
to  proceed. 

/\trJbe,  J.y  was  of  opinion,  that  the  prosecutor  might 

proceed  upon  two  instances,  viz.  one  on  each  of  two 

separate  days,  or  two  separate  instances  on  the  same 

day,  and  for  thefoDowing  reasons,  viz.  the  indictment 

contained  two  good  counts,  the  first  alleging  the  act 

to  have  been  done  on  the  13th  of  November,  but,  the 

day  not  being  material,  they  were  at  liberty  to  select 

ame  other  day.     Then  the  second  count  charged  the 

oflbiiee  to  have  been  done  '^  on  tbe  day  and  year 

a&resaid,"  (not  the  same  day,  &c.),  which  day  and 

year  aforesaid  were  the  13th  of  November,  &c.,  eri^ro, 

they  might  prove  a  second  act  to  have  been  done  on 

that  day. 

York 

Madden' 8  Case.  ^'^\4t^' 

Prisoner  was  indicted  for  receiving  money  and  a  count  for 
utes  to  a  large  amount,  knowing  them  to  have  been  ^^^  ^ 
ftolcD,  and  was  acquitted,  on  the  ground  that  he>^^)<^°^- 
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was  a  principal  and  not  an  accessary.  As  it  was 
clear,  however,  that  he  would  have  been  convicted 
had  the  indictment  contained  a  count  for  stealing; 
and,  inasmuch  as  the  double  change  of  stealing  and 
recei\dng  could  not  have  caused  him  any  embarrass- 
ment— 

Bayley^  J.,  submitted  it  to  the  re-consideration 
of  the  Judges,  whether  it  might  not  be  permitted 
hereafter  to  include  in  the  same  indictment,  counts 
for  stealing  and  receiving,  leaving  it  to  the  discre- 
tion of  the  Judge  who  tries  the  case,  to  put  the 
prosecutor  to  his  election,  where,  from  the  nature  of 
the  case,  the  double  charge  might  be  likely  to  em- 
barrass the  prisoner. 

The  great  majority  of  the  Judges  were  of  opinion 
that  the  rule  laid  down  in  Galhway^s  case,  2  R.  & 
M.  234,  should  be  adhered  to*. 


*  Prifloner  was  charged  in  the  first  count  with  breaking 
and  entering  a  warehouse,  and  stealing  therein  certain  ajcti- 
cles. 

The  second  count  charged  him  with  receiving  the  same, 
well  knowing  them  to  have  been  stolen. 

It  was  objected — IsL  That  the  indictment  could  not  be 
sustained,  inasmuch  as  it  contained  two  separate  and  distinct 
charges  of  felony,  totally  repugnant  to  and  irreconcileable 
with  each  other. 

2ndly.  That,  at  all  events,  the  prosecutor  was  bound  to 
elect  on  which  of  the  two  coants  he  would  proceed. 

The  Judges  were  unanimously  of  opinion  that  the  charges 
might  be  legally  joined.    But,  on  the  question  of  ekcHon, 
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York 

Maudsletf's  and  Another's  Case.  ^  ^^* 


Two  frirlB  were  indicted  for  an  attempt  to  poison,  if  there  be  an 

®  r         r  indictment 

An  indictment  for  felony  and  one  for  conspiracy  ^^J^Jj^*"'* 
were  preferred  and  found  at  the  same  time.  ^i^Tto 

Cattmgham  for  the  prisoners  submitted,  that  the  ^^JJ^^ 

not  elect. 


they  were  equally  divided;  therefore,  they  all  agreed  that 
directions  should  he  giyen  to  the  respectiye  clerks  of  assize 
not  to  put  both  charges  in  the  same  indictment  in  future. 
OoUoway't  aue,  R.  &  M.  C.  C.  234. 

Dunn  and  Smith  were  indicted — ^the  one  for  stealing  a 
▼ariety  of  articles,  and  the  other  for  receiving  them,  know- 
ing them  to  he  stolen. 

It  was  ohgected  by  the  prisoner's  counsel,  that,  as  by  the 
evidence  the  several  articles  appeared  to  have  been  taken  and 
leodved  at  several  different  times,  and  as  the  prosecutors 
could  only  go  for  one  felony,  they  should  ekct  what  particu- 
lar articles  they  meant  to  rely  upon,  both  as  to  the  time  of 
stealing  as  regarded  Dunn,  and  the  time  of  receiving  as  re- 
garded Smith. 

LUiledak,  J.,  said,  that,  as  to  Dunn,  he  could  not  compel 
the  prosecutors  to  electg  for,  though  it  was  probable  that  th^ 
goods  were  taken  at  different  times,  it  was  not  impossible 
but  that  they  had  all  been  taken  at  one  time,  and  that  there 
was  nothing  to  guide  the  prosecutors  in  making  a  selection 
of  two  or  three  particular  things  as  taken  together.  But  that, 
as  to  Smith,  a3  there  was  evidence  that  some  of  the  things 
had  gone  at  different  times,  there  were  several  distinct  acts 
of  receiving;  and  that,  therefore,  as  to  her,  they  must  elect 
what  act  of  receiving  they  relied  upon  to  support  the  felonious 
receiving.  The  Judges  were  imanimously  of  opinion  that 
die  learned  Judge  was  right  R.  &  M.  C.  C.  146. 
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prosecutor  was  bound  to  elect  on  which  of  the  two 
he  would  proceed. 

Fer  Parke f  J. — I  am  of  a  different  opinion.  I 
do  not  perceive  that  these  indictments  are  ineon" 
sistent  with  one  another. 


YOKC 
Sum.  Ajmzu, 


iaST    '  Buttei^s  Case. 


If  there  be  a       Prisoner  fired  off  a  eun  loaded  with  shot,  in  the 

count  for  •    " 

•hooting  with  direction  of  a  man  and  his  wife ;    and  one  count 

an  intent  to  ^ 

another"to     Charged  the  intent  to  be,  to  kill  the  wife ;  and  the 

SJ'utorTiSd    other,  to  kill  the  husband. 

Parkey  J.,  held,  that  it  was  not  a  case  in  which 
the  prosecutor  ought  to  be  put  to  his  election,  inas- 
much as  it  was  one  and  the  same  transaction  upon 
which  both  ^e  counts  were  framed. 


not  elect. 


EMBEZZLEMENT. 

York 

sp.  Attizet,  Thomas  Smith's  Case. 

1833. 


»Geo.3,c.85.      By  39  Geo.  3,  c.  85,  it  is  enacted,   *'  That  if 

Embeide-  .     ,  i         i    <* 

mentbyaier- any  servant  or  clerk,  or  any  person  employed  for 

vantnotordl.    ,  .       ,  .       \  ,     , 

nariiy  em-      the  purpose,  m  the  capacity  of  a  servant  or  clerk  to 
ceive.  any  person  whomsoever,  shall,  by  virtue  of  such  em- 

ployment, receive  or  take  into  his  possession  any 
money,  goods,  &c.  or  effects,  for  or  in  the  name  or 
on  the  account  of  his  masteif  or  employer,  and  shall 
fraudulently  embezzle,  secrete,  or  make  away  with 
the  same  or  any  part  thereof,  every  such  offender 
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shall  b€  deemed  to  have  feloniously  stolen  the  same 
from  his  master  or  employer,  for  whose  use,  or  in 
whose  name,  or  on  whose  account  the  same  was  or 
were  delivered  or  taken  into  the  possession  of  such 
servant  or  clerk  or  other  person  so  employed, 
although  such  money,  geoda,  &e.,  was  or  were  so 
taken  or  received  into  the  possession  of  his  or  their 
servant,  clerk,  or  other  person  so  employed." 

Thomas  Smith  was  indicted  under  the  above 
statute  for  embezzling  &  II.  promissory  note,  and 
17'.  6d,,  the  property  of  his  masters  H.  and  J. 

The  facts  were  as  follows : — 

H.  and  J.,  who  fanned  the  tolls  of  Y.  and  also  of 
Z.,  requested  B.,  who  was  hired  by  them  to  collect 
at  Y.,  to  receive  to  their  use  the  tolls  collected  at 
Z.,  and  they  desired  the  collector  at  Z.  to  pay  them 
over  to  B.  at  convenient  opportunities. 

B.  appropriated  to  his  own  use  the  tolls  so  paid 
over  by  the  collector  of  Z. 

The  question  was,  whether  this  was  an  act  of  em- 
bezzlement within  the  meaning  of  the  statute  ? 

The  prisoner  was  foimd  guilty  of  the  embezzle- 
ment; whereupon  HolroydyZ,^  reserved  the  point 
for  the  consideration  of  the  Judges,  of  whom  five* 


*  Park^  J.,  Burrmgkf  J.,  Beslf  J.,  Hulloek,  B.,  and  Bay^ 
Igy,  J. — Because,  though  tliis  was  out  of  the  ordinary  course 
of  the  prisoner's  employment,  yet  he  was  servant  to  H.  and 
J.,  aad^  in  his  character  of  servant  to  them,  had  submitted 
to  be  employed  by  them  to  receive  the  note  and  moaiea,  and 
had  reeeived  them  by  rlrtoe  »/  hi$  being  to  empleytd. 


88  CROWN  REPORTS. 

thought  the  conviction  proper,  and  three*  that  it  was 

wrong. 

S,C.K,&  R.C.  C.  516. 


sp.^;2L  Crow's  Case. 


18S3. 

7ft8Geo.4,       By  the  7  &  8  Geo.  4,  c.  29,  s.  47,  it  is  enacted, 
(km'tesxie-     *'  That  if  any  clerk  or  servant,  or  any  person  em- 

ni6iit)> 

Embenie-  ployed  for  the  purpose  or  in  the  capacity  of  a  clerk 
vantnotordi-  or  servant,  shall,  by  virtue  of  such  appointment,  re- 
ed to  receive,  ceive  or  take  into  his  possession  any  chattel,  money, 
or  valuable  security,  for  or  in  the  name  or  on  account 
of  his  master,  and  shall  fraudulently  embezzle  the 
same  or  any  part  thereof,  every  such  offender  shall 
be  deemed  to  have  feloniously  stolen  the  same  from 
his  master,  although  such  chattel,  money,  or  security 
was  not  received  into  the  possession  of  such  master, 
otherwise  than  by  the  actual  possession  of  his  clerk, 
servant,  or  other  person  so  employed;  and  every 
such  offender,  being  convicted  thereof,  shall  be  liable, 
at  the  discretion  of  the  Court,  to  any  of  the  punish- 
ments which  the  Court  may  award  as  hereinbefore 
last  mentionedf ." 


♦  Abbott,  L.  C.  J,,  Holroydf  J.,  and  GarroWf  B. — Because 
the  prisoner  did  not  receive  the  note,  &c,  by  virtue  of  his 
employment,  inasmuch  aa  it  wa»  out  of  the  course  of  his 
employment  to  receive  them. 

t  Viz.  Transportation  for  not  exceeding  fourteen  years 
nor  less  than  seyen,  or  imprisonment  not  exceeding  three 
years;  and,  if  a  male,  to  be  once,  twice,  or  thrice  publicly  or 
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Crow  was  indicted  under  the  above  statute,  for 
embezzling  the  property  of  his  master. 

The  case  was  precisely  similar  in  its  circumstances 
to,  that  of  Thomas  Smith;  bnt  Parke^  J.»  directed 
an  acquittal,  observing  that  he  had  never  approved 
of  the  decision  in  SmiiVs  case** 

privately  whipped,  if  the  Court  shall  so  think  fit,  in  addition 
to  the  imprisonment 

*  JMn  BurUm  was  tried  lor  embeizling  5i. 

It  appeared,  that,  on  Sacrament  Sunday,  the  prisoner,  who 
wia  the  derk  of  the  chapel,  at  &c,  went  to  the  pews  of  the 
commonicants  to  coUect  the  alms,  and  then  took  the  plate 
to  the  altar  and  delivered  it  to  the  peipetnal  curate. 

It  was  very  clearly  proved,  that  the  prisoner  purloined 
two  half  crowns  from  the  plate,  and  secreted  them  in  his 
pocket  for  his  own  uae. 

The  money  was  laid  as  the  property  of  the  perpetual  cu- 
rate, of  the  chapelwardens,  and  of  the  poor  of  the  township. 

On  point  reserved,  the  Judges  held  that  the  prisoner  was 
not  tiie  servant  of  any  of  die  persona  alleged  in  the  indict- 
menL     R.  &  M.  C.  C.  8S7. 

WUiiam  NeitleUm  was  indicted  for  embezzing  15/.^  the 
property  of  his  master  John  Blades. 

The  prisoner  was  the  schoolmaster  of  a  charity  school, 
supported  by  voluntary  subscription*  The  appointment  of 
the  schoolmaster  and  the  funds  of  the  charity  were  vested  in 
a  committee,  and  Mr.  Blades  was  the  treasurer. 

The  $oU  duty  of  the  prisoner  was  to  instruct  the  charity 
children,  and  he  had  never  in  any  instance  been  either  em- 
ployed or  requested  to  receive  any  of  the  contributions,  and 
never  did  apply  for  or  receive  any  but  in  this  single  in- 
stance, and  for  this  he  was  not  to  receive  any  remuneration. 

The  15L  in  question  was  a  voluntary  contribution  from 
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CAKI.ISLB 

*  w."''  fViUiam  Moor's  Case. 


A  tank  post        Prisoner  was  indicted  for  having  embezzled  a  bill 

biU,  not  a  bin  ^ 

of  exchange,  of  exchange. 

In  evidence  it  was  proved  to  be  a  bank  post  bill. 

HuUock,  B.,  held  the  variance  fatal,  and  directed 
an  acquittal. 

Note.— In  BirkUt's  case,  R.  &  R.  C.  C.  251, 
(for  forgery),  the  Judges  held  that  a  bank  post  bill 
might  properly  be  described  as  a  ha»k  bill  of  ex- 
diange,  diough,  as  a  bill  of  exchange  generally,  it 
could  not. 

Another  charity.  Mr.  B.,  being  unwell,  directed  the  prisoner 
to  receive  it,  in  order  to  save  the  commission  allowed  to 
the  regular  collector. 

The  Judges  held  unanimously,  that  the  prisoner  did  not 
stand  in  such  a  relation  to  Mr.  Blades  as  to  bring  him  within 
the  act    R.  &  M.  C.  C.  259. 

Afttrray'tf  case. — Prisoner  was  a  clerk  in  the  employ  of  A. 
He  received  from  another  clerk  31.  of  A.'s  money,  that  he 
might  pay  (among  other  things)  for  inserting  an  advertise- 
ment in  the  Gazette. 

The  prisoner  paid  lOt.  for  the  insertion,  and  charged  A. 
20s,  for  the  same,  fraudulently  keeping  back  the  difference.' 

The  Judges  thought  the  case  not  within  the  statute,  be- 
cause A.  had  had  the  possession  of  the  money  by  the  hands  <(f 
his  other  clerk.     R.  &  M.  C.  C.  276. 

Thorley*s  case* — Prisoner  was  a  servant  of  Brown  &  Sona, 
carriers.  His  employment  was  to  lock  iq>  goods  to  be  car- 
ried by  his  master's  waggon,  but  he  had  no  autliority  to  re- 
ceive money. 

A  debtor  to  B.  &  Son,  seeing  the  prisoner  standing  at  the 
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EVIDENCE. 


.  York 

AwmyfM^U.  sum.  Auiut, 

18SS. 


*'  The  potion  that  a  funeral  passing  without  inter-  a  funemi 

paaaing. 

mption  over  a  ground  is  condusive  evidence  of  a 
right  of  way,  is  a  vulgar  prejudice,  and  altogether 
erroneous." — Fvr  Bayley,  J. 


YORJC 

Anonynunu.  ^ 


1823. 


That  which  is  said  hy  a  third  person  to  a  witness  Communica- 
tion made  toa 

in  general  conversation  is  not  evidence:  but,  if  it  be  medical  man 

**  '  '  in  hii  medical 


capacity. 


desk  in  the  conntiiig-hoiue,  with  some  books  near  Mm,  and 
topposing  Mm  to  be  a  derk  anthorixed  to  receive  monies, 
paid  him  81.  in.  lOdL,  in  wMch  the  prisoner  gave  a  receipt 
in  hia  own  name  for  B.  &  Son. 

This  sum  the  prisoner  applied  to  Ms  own  use. 

The  Judges  were  unanimously  of  opinion,  that,  at  theter- 
vani  had  no  authority  to  receive  the  money,  the  case  was  not 
within  the  statute.    R.  &  M.  C.  C.  343. 

Hatghet'  ease. — Prosecutor  said,  "  I  am  a  fiumer,  and  had 
some  beasts  in  Smithfidd;  the  prisoner  was  keeping  them 
fisr  me  as  a  dxover.  On  Srd  of  August,  I  sold  a  cow  and 
calf;  he  was  to  drive  them  to  Mr.  P.,  in  Marylebone,  to 
whom  I  sold  them,  and  to  bring  hack  16^;  he  was  not  in 
my  service,  but  merely  the  drover;  he  was  employed  by  me 
at  different  times.'* 

The  Judges  were  unanimoiisly  of  opinion,  that  the  pri- 
soner was  a  servant  witMn  the  meaning  of  the  act.  2  R.  & 
M.  370. 
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to  a  medical  man  in  his  medical  capacity,  it  is. 
Asserted  by  Scarlett,  counsel,  and  assented  to  by 
BayUy,  J. 


Yowt  Burrow's  Case. 

Sum.  AhUuu, 
1883. 

innpe,ftom      Prisoner  was  charged  with  a  rape   upon  Ann 

whatdrcum-  _.   ,_ 
stancei  ana]*-    Fuller, 
sion  may  be  

infened.  The  prosecutrix  in  her  evidence  stated,  that  she 

did  not  perceive  any  emission. 

Per  HoVroydi  J*>  '*  Although  the  woman  may  not. 
perceive  the  emission,  the  crime  may  nevertheless  be 
completed ;  as  where  the  time  is  fully  sufficient,  and 
there  is  no  interruption,  or  other  circumstance  to 
raise  a  contrary  presumption.  Emission  in  fact  may 
be  presumed,  unless  where  the  probability  is  to  the 
contrary ;  and  the  jury  may  be  left  to  say  whether 
the  party  left  the  body  re  infecta  by  reason  of  a  dis- 
turbance, or  because  his  purpose  was  completed. 

'*  If  a  person  in  actu  coitus  be  alarmed  by  the 
sudden  appearance  of  third  persons,  and  if  his 
withdrawing  from  the  body  of  the  female  be  con- 
temporaneous with  such  alarm,  it  is  for  the  jury  to 
say,  whether  his  withdrawing  was  in  consequence  of 
alarm,  or  because  he  had  completed  his  purpose  by 
emission." 
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Applkbv 

Jenning's  Case,  **imS'^* 

B}f  the  9  Geo.  4,  c.  31,  s.  18,  it  is  enacted  as  9g«o.4.c.31, 
follows: — "  Whereas  upon  trials  for  the  crimes  of  .frknecoin- 

*  plete  on  proof 

rape  and  of  carnally  abusing  girls  under  the  respec-  ot^metratien 
tive  ages  hereinbefore  mentioned*  (viz.  10  and 
12),  offenders  frequently  escape  by  reason  of  the 
difficulty  of  the  proof  which  has  been  required 
of  the  completion  of  those  several  crimes:  for  re- 
medy thereof,  be  it  enacted,  That  it  shall  not  be 
necessary  in  any  of  those  cases  to  prove  the  actual 
emission  of  seed,  in  order  to  constitute  a  carnal 
knowledge,  but  that  t?ie  carnal  knowledge  shall  be 
deemed  complete  upon  proof  of  penetration  only." 

In  reference  to  this  provision,  HvUock,  B.,  ex- 
pressed himself  as  follows  :-— 

*'  By  a  recent  act  of  parliament,  the  evidence  ne- 
cessary to  convict  of  rape  is  very  much  narrowed, 
and  many  of  the  difficulties  which  before  stood  in 
the  way  of  a  conviction  are  obviated.  If,  therefore, 
you  believe  that  the  prisoner's  parts  were  within  her 
person,  though  there  was  no  emission,  and  though 
they  were  not  withdrawn  merely  because  his  lust 
was  satisfied ;  yet  he  is  equally  guilty  as  though 
there  had  been  emission,  and  he  had  been  satisfied ; 
for,  as  the  law  now  is,  'penetration  is  all  that  is  ne- 
cessary to  be  proved.'* 

The  prisoner  was  found  guilty,  and  executed 

•  Sect.  17. 
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Caklis  LS 

^vl£^'  Coulthart^s  Cast. 


Qwen^u         On  SB  indictment  for   a  rape,  the  prosecutrix 

crtine  bo  con- 

i|^<»pf(»r  proved  penetration,  and  that  her  clothes  were  wet. 
wSLtolri?         Alderson,  J.,  addressed  the  jury  as  follows: — 
^d  wu^       "  ^^^  ™^'^  ^®  satisfied  that  the  prisoner  pene- 
*^'^'  trated  her  private  parts  with  his:  if  yon  are  satis-* 

fied  of  that,  I  shall  submit  to  your  consideration 
another  question,  viz.  according  to  law  it  is  esta- 
blished, beyond  all  doubt,  that,  on  proof  of  penetra- 
tion, a  jury  may  infer  completion  of  the  offence ;  the 
offence  still  consisting  of  penetration  and  emission. 
(Here  the  learned  Judge  recited  the  9  G^.  4, 
c.  31).  But  a  doubt  has  arisen  upon  a  late  act  of 
Parliament,  whether,  where  no  emission  has  taken 
place,  the  offence  is  complete  by  penetration 
only.  I  have  no  doubt,  however,  that  it  is  for 
you,  if  you  are  of  opinion  that  there  has  been 
penetration,  to  presume  emission,  unless  the  con- 
trary is  proved;  and  it  lies  on  the  prisoner  to 
shew  that  emission  did  not  take  place.  If  you 
are  satisfied  of  penetraHonf  but  that  no  emission 
did  take  place,  I  shaU  reserve  the  question  for 
the  Judges;  but  if  you  are  convinced  of  the  pene- 
tration, and  in  doubt  or  ignorance  whether  emission 
took  place,  I  am  clear  you  ought  to  find  the  prisoner 
guilty.**     The  prisoner  was  acquitted. 

WoftCBtTSft 

^  iSS.***       Note. — At  the  Spring  assizes,  for  Worcester,  in 
Crime  of  rape  the  Same  year,  John  Cox,  was  convicted  of  rape 
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upon  the  following  finding  of  the  jury :   "  We  are  of  hewtobe 

•    •         «  _  oomplfltc  OB 

Opinion  that  pme^ro^fon  took  place,  and  we  are  off^otptns- 
opinion  that  no  emission  took  place."  uiough'eni*- 

lAtUedaUy  J.,  passed  sentence  of  death  on  the  gjjjy  '»^- 
prisoner;  but  respited  the  execution,  that  the  opin- 
ion of  the  Judges  might  in  the  mean   time  be 
taken. 

The  Judges  (except  Taunton^  J.,and  Gumey,  B.,) 
met  in  Easter  term,  and,  upon  consideration  of  the 
case,  were  nnanimoudy  of  opinion  that  the  convic- 
tion was  right*. 

*  Aoeoidixig  to  this  dedsioii  of  the  Judges,  the  crime  of 
npe,  under  the  statute,  is  a  distinct  offence  from  rape  at 
common  law;  for,  at  common  law,  emission  was  essential  to 
the  completion  of  the  crime;  whereas,  the  crime  may  now 
be  complete,  though  emission  is  expressly  negatived. 

It  seems  strange  that  the  LegisUture,  if  they  really  in- 
tended to  make  so  important  an  alteration  in  the  law,  should 
not  have  been  a  little  more  precise,  instead  of  casting  upon 
the  Judges  of  the  land  the  ungracious  taslc  of  putting  a  se- 
vere construction  upon  a  doubtful  act  of  Parliament. 

But  did  the  Legislature,  when  they  assented  to  the  16th  sec- 
tion, in  which  the  word  ''rape"  is  used  as  of  an  accepted 
meaning,  contemplate  that,  from  that  time  forward,  it  was 
to  assume  a  new  character?  Or  was  it  only  when  they  came 
to  section  18,  that  the  thought  first  struck  them?  And  did 
they  then  foresee  that,  by  limiting  the  proof,  the  word  "  rape,** 
as  used  in  the  16th  section,  would  receive  a  construction 
(Efferent  from  that  which  they  intended  when  they  put  it 
there? 

Ar.i^.— The  ease  was  not  aigued  bef(»ie  the  Judges  by 
counseL 
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Sum.  AMiz»»  Marshall  v.  Brooke. 

ia23. 


wherethe  Action  by  a  friendly  society,  to  recover  from  the 

drtyhive      assignees  money  belonging  to  the  society,  in  the 
ST.  «pT!i'  ^^^  ^^  *  bankrupt*. 

Sithoutproof      ^y  ^^  Friendly  Society  Act  it  is  required,  that 

Snai^ere^     the  rules  of  these  societies  should  be  approved  at 

dSiiofLe^  the  quarter  sessions,  and  signed  by  the  clerk  of  the 

peace,  who  is  directed  to  make  out  a  copy  and  file 

.  it  among  the  records  of  the  court. 

In  the  present  instance,  the  original  copy  of  the 
rules  had  been  destroyed  by  fire,  and  the  question 
was,  whether  secondary  evidence  could  *be  admitted, 
without  a  certificate  of  the  clerk  of  the  peace,  that 
the  original  had  been  duly  signed. 

BayUy^  J.,  was  of  opinion,  that,  as  the  instru- 
ment produced  was  consequential  to  the  due  execution 
of  the  original,  it  must  be  presumed  that  the  origi- 
nal was  duly  signed. 


Carlislk 

^i^"*'  EUioU'sCase. 


H^ay  is  On  an  indictment  for  stopping  up  a  way,  Hol^ 

when?  roi/df  J.,  held,  that  "  what  witness's  father  told  him 

that  his  father  had  said,  was  admissible  as  evidence 

of  reputation." 


•  The  act  gives  the  society  the  privilege  to  recover,  not- 
withsUnding  bankruptcy,  the  whole  amount,  without' regard 
to  the  other  creditors.  (33  Geo.  8,  c.  54). 
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Pear*on'»  Case.  aJ^'S,^. 

IMS. 

It  appeared  that  seveial  depositions  were  taken  irtheratwie. 
before  the  magistrates  but  one  only  was  produced  at  tioM,  tSrooe 

.  .  .  only  tepro- 

tae  tnal.  duced,  that 

,_  one  cannot  be 

HuUackf  B.|  refused  to  receive  it,  though  it  was  iweiTed. 
the  only  one  which  was  taken  in  writii^*  He  gave 
for  a  reason,  that  those  which  were  not  produced 
might  he  in  favour  of  the  prisoner,  and  it  would  he 
unreasonable  to  allow  the  prosecutor  to  choose 
which  he  would  produce*. 


Mary  Anu  Qukm'»  Cote.  aJ^'lSSu, 

Prisoner  was  indicted  for  conspiring,  with  one  ubaquo- 
Telford,  deceased,  to  defraud  the  king's  subjects,      juiy,  whether 
It  appeared,  on  the  trial,  that  the  prisoner  had  pum*  for  a 

man's  wifiB«  ii 

passed  as  the  wife  of  Telford ;  had  frequently  been  nauy  such. 

,  ,  ,  ,  ,  TheCwrtof 

addressed  by  him  in  that  character  in  the  presence  »  woman 

'  '  pleading  to  a 

of  third  persons,  and  nothing  appeared  to  rebnt  the  JIJ^^""^ 
presumption  arising  therefrom,  that  they  were  law*  ^^^J^^U!? 
folly  married.— //iiflocA;,  B.,  left  it  to  the  jury  to  SSiSi.'Sftt 
say,  whether  or  not  she  was  the  wife  of  Telford.  S^^bl^ 
The  juty  found  in  the  afOrmative,  and  HuUocky  Bt ,  xSdwomanr 
directed  an  acquittal. 

N(4e, — ^The  woman  pleaded  to  a  different  name 
from  that  of  Telford,  (the  principal),  and  to  the  de- 

*  Fide  unie,  Dweatter  Batting  Room  eaae^ 

7 
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scription  "  single  woman."  BulHuUock,  B.,  told 
the  jury,  that  although  it  was  primd  facie  evidence, 
that  she  wsff  not  a  feme  eeverif  yet  ft  wm  not 
eonekkdve  of  th»  fttcr,  so  as  to  mnt  kef  of  tiiehH 
dulgence  which  the  law  allows  to  married  women, 
acting  taider  the  covtirol,  and  in  ohedienee  to  their 
hmband's  avchority. 


**  ilSsf*'  Patrick  M*Tea^9  Cage. 

The480«>.3.  Prisoner  was  indicted  for  disposing  of,  and  put- 
««o.  3,  &  184,  tmg  away,  a  forged  puimissoiy  note,  of  the  Royal 
KovS  BmST  ®*^^  ®^  Scotland,  knowing  it  to  be  forg^« 
Sf^^  A  charter  of  the  24th  of  Febnwry,  1804,  was 
mii^rynote..  pi^Q^ed  VBL  evidenee,  by  whkk  it  appeased,  diat 
this  bank  was  an  inoor^tated  bank»  by  tba  aameof 
the  Royal  Bank  of  Scotknd. 

This  was  the  only  thaftes  prodttce^t  umI  its  ob- 
ject wae  merely  to  audiorae  the  otmj^y  to  ki« 
crease  their  cartel;  butiiiatiied  idl  the  powete 
beCsre  gnmted  by  eertaiik  ch«ettss  theseui  qpeeifi- 
cally  refected  to  (eiat  ia  mtasbet),  in  aa  awple  a 
manner  and  form  aa  if  tkey  had  been  theieia  le* 
p0aled«  The  eharter  produced  eodtained  no  att^- 
thority  for  the  bank  to  draw  or  iaane  notetn 

HMoeky  Bw,  eatendaed  a  doubt,  whether  an 
expreas  authimty  £01  die  Royal  Bank  ta.dnar  and 
issue  these  notes*  ought  not  to  have  been  shewn; 
and  whether*  therefore,  it  was  not  neceaaary  that 
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the  charter  confexring  audi  aatharity  should  be  pro- 
duced. 

The  learned  Baron  afterwarda  thought,  (and  on 
reference  to  the  Judges  they  concurred  with  him  in 
ojonion),  that  the  48  Oeo.  3,  c.  149,  s.  16,  and 
55  Geo.  8,  c.  184»  8.23,  sufficiendy  recognised  a 
I^al  power  in  the  Royal  Bank  of  Scotland  to  issue 
promissory  notes,  though  in  terms  they  do  not  con- 
fer such  power. 

S.C.U.&  M.  C.  C.  180. 


Wi^am  Perkinses  Case.  suZ^AMtSi 

1896. 

Prisoner  was  indicted  for  uttering  a  forged  bill  of  The  post 
exchange.     On  the  part  of  the  prosecution,  a  letter  !S!J2^^d^ 
was  produced,  bearing  the  mark  of  the  Manchester  }y*[J^^- ^ 
po8t*oi&ce,  as  proof  of  an  uttering  in  the  county  of  oflSe^S^'" 
Lancaster;    and  the    post-master  of  Manchester  Sj^Jf^hich 
proved  the  mark  on  the  letter  to  be  the  genuine  *'**"^- 
mark  of  that  office. 

/.  WilUanUj  counsel  for  the  prisoner,  objected 
that  it  was  not  evidence.  But,  Parkf  J.,  on  the 
authority  of  Rex  v.  Burdettf  held,  that  the  putting 
a  letter  in  the  post-office  at  Manchester  was 
an  ottering  in  Lancashire,  and  that  the  post-office 
mark  on  such  letter  was  evidence  of  its  having  been 
so  uttered. 

F  2 
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df/m.  Auket,  Jones*  and  SmitlCs  Case, 

18S9. 

In  iAic«oy,  it  Prisoners  were  indicted  for  stealing  a  pocket-book, 
ury  that  the  and  some  bank  notes  from  the  bar  of  a  public- 
sihouid  be      house.     They  were  not  seen  to  do  the  act,  and  no 

xomKi  on  pri- 

thaMh°°'  part  of  the  property  was  found  upon  them, 
Stoktu.*^  H^^^^y  B'»  told  the  jury,  "  That  if  such  facts 
and  circumstances  are  proved  as  satisfy  you  beyond 
all  reasonable  doubt,  that  the  prisoners  committed 
the  theft,  it  is  not  necessary  that  the  property,  or 
any  part  of  it,  should  have  been  found  upon  them; 
nor  that  any  eye  should  have  seen  the  theft  com- 
mitted." 


VORK 

^"^im!^'  Goodwin's  Case. 


dSoeofmper-  P'is<>^6r  ^^  charged,  that  he  being  employed 
t£^£ceor  uii<^6f  ^e  post-office  of  Great  Britain,  as  "  a  charge 
the|M)Moffloe.  ^j^^  of  letters"  did  secrete  a  certain  letter,  &c. 

On  the  trial,  it  appeared  doubtful,  whether  the 
appointment  under  which  he  acted  was  made  to  him 
or  to  his  sister,  or  whether  he  served  the  office  on 
his  own  or  on  her  account. 

But,  it  appeared,  that,  from  1826,  until  the  pre- 
sent charge  was  made,  he  had  been  constantly  in  the 
'habit  of  carrying  out  letters;  that  the  present 
post-master,  on  coming  into  office,  found  him  so 
employed,  and  considered  him  as  belonging  to 
the  establishment ;  and  that  he  paid  wages  to  him, 
and  not  to  his  sister;  though  he  believed  his  clerks 
had  sometimes  paid  them  to  the  latter. 


EVIDENCE^  lot 

HuUockf  B.,  said  he  did  not  know  what  was  to 
he  considered  strictly  a  service  under  the  post-office ; 
bat  that  he  should  put  it  strongly  to  the  jury  to 
infer,  from  these  facts,  that  the  prisoner  was  so  em- 
ployed.    The  prisoner  was  convicted. 


York 

Woodroffy.  Ghssop,  *'^w"'' 


"  There  are  a  great  many  cases  in  which  mere  evi-  S^^^^e^^^ 
dence  of  a  party  having  acted  m  a  particular  capa-  erunderapn- 
city,  IS  evidence  of  his  havmg  heen  legaUy  placed  m  tct,  u  evi- 
sach  capacity;  hut,  whether,  under  vl private  tyu^^-gaiapoofnt- 
nre  act^  the  acting  as  a  commissioner  is  evidence  of 
a  legal  appointment,  is  a  question.'* — Per  Bayley^  J,* 


Nkvcastls 
^  Sum,  jis$izeat 

Anonymous.  1107. 

*'  A  witness  cannot  give  a  copy  of  a  shop  hook  in  ^^^koot 
evidence,  to  prove  facts  contained  in  the  shop  hook  ^TwiSim  may 
hut  if  he  was  originally  acquainted  with  the  facts  memory  by  it. 
themselves,  he  may  refer  to  such  copy  to  refresh  hia 
memory." — Per  Bayley^  J. 

Note, — There  is  a  holding  to  the  same  effect  by 
Le^^e, B.,( Tanner  V.  TayZor),  noticed  inStarkie  on 
£v.,  b.  2,  p.  128*,  and  which  was  cited  by  Starkie 
as  amicus  curue. 


*  In  Maugkmn  v.  Hubbard,  7  B.  &  C.  14,  (which  was  an 

0 

action  to  teoover  from  the  assignees  of  a  bankrupt,  20/.  paid 
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SunderlantCt  due. 


\ 


Foigtanoia       PrtKntei  was  indicted  for  uttering  a  forged  Roch- 
innk  fouDd    dale  bank  note. 

i»»>°-^i(|^      Two  foTged  Bl.  Bank  of  £iigUnd  notes,  wfaidi 
k»i'i«U      ^"^  found  upon  his  person,  were  given  in  evidence 

to  abew  guilty  knowledge. 

No  objection  was  made  by  the  priionei's  coansel, 

and  DO  observation  by  the  Judge*. 

on  Mcounl  to  tlie  bankrupt  bdbre  hii  banknipt^,  but  which 
vu  not  Gwried  to  the  account]  the  1juikni|it  was  called  ss  a 
witnei* — a  rongb  caah  book  was  then  pat  Into  hi*  hands, 
kspt  by  (he  plainti^  tn  which  was  the  fbUowlng  cntiy; — 
"  4th  Nov.,  181!,  Dr.— R.  Lancutet.  Check,  201.  R.  L." 
The  bankrupt  then  aaid: — "  The  entry  of  SOJL  in  the  phdn- 
tiff's  book  hai  my  initials  writtia  at  the  timci  I  have  no 
recollection  that  I  receired  the  nkoney;  I  know  nothing  hot 
by  the  book;  but,  sedng  my  initials,  I  have  no  doubt  dut 
I  lecdfsd  the  money." 

It  was  contended,  that  the  paper  on  wtich  the  entry  was 
■Mds  ODfAt  ta  have  been  stamped  as  a  reaiipL  But,  pw 
Lord  Tenttrdn,  C.  J^-"  The  paper  itaelf  was  not  ased  ■■ 
erideooc  of  the  receipt  of  the  money,  but  only  to  enahle  the 
witness  to  refresh  his  memoiy  g  and  when  be  aaid  be  had  ne 
doubt  he  bad  received  the  money,  there  waa  sufficient  paml 
evidence  to  pnnre  Qxe  payment."  See  Jdwi**  owe,  an!*,  tit 
"  Confeiaion,"  p,  47,  n. 

•  Th*«wHMsl  far  thsfsaaaeadaaeapeetMl  that  thaaai- 
dence  would  have  been  t^ipoaed,  and  were  fotfttai  ta  ami  ■ 
bat  it. 
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Hodgson's  Case.  sJ^'jS^ 

ias7- 


can 


SUUtY 

knowleclger 


Prisoners  -were  indicted  for  utterins  forced  notes  SN<«^,  if 

'^        ^  rarged  notes, 

of  Ae  EdSnlnirgh  Bank,  2iSw£**^ 

Amutrong^  for  the  prosecution,  tendered  in  evi-  bJjSJS'ln 
dence  the  uttering  by  the  prisoner  of  certain  forged  SI^^  ^ 
notes  of  the  Paidey  Bank,   to  shew  guilty  know- 
ledge.    Hiese  notes  formed  the  subject  of  another 
indictment. 

HnUock^  B.,  had  great  doubts  as  to  the  admissi- 
bility of  the  Paisley  notes  under  these  circum- 
stances, observing,  that,  if  they  had  indicted  the  pri- 
soner for  uttering  the  Edinburgh  notes  only,  there 
would  have  been  no  question.  He  intimated  that 
his  own  4>|dnion  mvi  in  iavour  of  leceiviBg  the  evi- 
dence ;  but  added,  that  many  of  the  Judges  had  great 
faibts  siMWt  it.  He  ^dished  by  saying,  he  should 
reaerve  tiie  point,  bat  regretted  beii^  placed  in  ^e 
dilemma. 


James  Kirkwooi's  Case.  LAvqASTjcR 

1830. 

Pxmmei  was  ijodicted  for  uKeiix^  a  forged  51.  Forgednotw 
note  id  the  B8«k  of  behind*    To  shew  guilty  know-  bLST^be 
le^gCf  .it  was  proposed  to  giv«  in  evidence  the  at-  £!£tothew 
tering  by  the  {urisoner  of  two  Corged  notes  of  the  ledge,  though 

the  suUect  of 

bank  «f  Messrs*  BaU,  Plualwt  ft  Co..  bank^s  in  tnother  in- 

dktroent 
TWiklni  agalnct  the 

""  ume  party. 


CoUiitgham,  for  the  prisonei,  made  the  foQow- 
ing  objections: — 

1.  That  these  notes  being  the  subject-matter  of 
another  indictment,  they  were  insdmi^sible  as  evi- 
dence on  this. 

2.  That  being  notes  of  a  different  desctiption, 
they  could  not  he  given  in  evidence  to  shew  gnilty 
knowledge  of  the  forged  character  of  the  note  set 
forth  in  the  indictment. 

Litttedale,  J.,  without  hesitation  overruled  the 
objections,  and  admitted  the  evidence.  The  pri- 
soner was  convicted. 


LiHCAnm  Sarah  Martin's  and  Martin  CoUint'  Case. 

Fn^^dnotH  Prisoners  were  indicted,  the  one  for  nttering,  and 
iwikavj-  the  other  for  aiding  and  assisting  in  the  ottering  of  a 
3  nanriBlpJ,  forged  bl.  Wirksworth  note. 

"""Sim"      '^°  prove  the  guilty  knowledge,  the  counsel  for 
mt^tha"  ^^  prosecution  tendered  in  evidence  certain  forged 
inSkwJm     no^s  which  were  the  subject-matter  of  another  in- 
ilictment. 

It  was  objected,  that,  as  the  witnesses'  names  who 
vere  called  to  prove  them  forged,  and  to  connect  the 
prisoners  with  them,  were  not  upon  the  back  of  the 
indictment,  the  evidence  could  not  be  received. 

Littledaie,  J.,  thought  it  not  usual  to  press  the 
evidence  under  such  circumstances.  But,  the  connsel 


►- 
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* 

kf  ihA  prosecation  persisting,  he  said  they  had  cer^ 
tainiy  the  legal  rights  thoug)i  he  had  never  seen  it 
exercised. 

The  evidence  was  however  given,  and  the  pri- 
soners were  convicted. 


Lancaster 

PhiUips's  Case.  *•  j^««- 

Prisoner,  a^oldier  belonging  to  67th  regiment^  oh^,  if  a 
was  indicted  for  utterimr  a  forired  51,  note.  ing  or  a  mp- 

It  appeared  in  evidence,  that  on  a  former  occa-np^cwwi 

*  *  '  civen  in  ewi- 

sion  he  had  paid  away  a  1^.  note,  that  the  woman  to  z^^^^ 
whom  he  paid  it,  on  finding  it  to  be  bad,  sent  word^/<^;^{^ 
of  it  to  the  barracks,  whereupon  the  prisoner,  ac-  ^^^it^i^ 
companied  by  one  of  the  sergeants  of  the  regiment,  a  prowcutor 
came  to  the  woman's  house  to  ask  foir  the  note,  and  dictmentfor 

-  .  1  »      .         rm        i*         t   wttering,  can- 

<v  gi^e  good  money  m  exchange  for  it.    They  found,  not  give  in 
however,  that  the  woman  had  sdven  the  note  to  the  inn  of  the 

11  Ai  pmooercolla- 

constable,  whom  they  immediately  sent  for;  the  con-  terai  to  a  for- 

'  '  mer  altering. 

stable,  however,  did  not  come  to  them,  and  the  ser- 
geant and  the  soldier  were  obliged  to  return  to  the 
barracks  without  seeing  him.  But,  before  they  went 
away,  they  left  two  half  sovereigns  to  make  good 
die  debt. 

Soon  after  they  were  gone,  the  constable  came  in, 
and  finding  that  the  woman  was  satisfied  ka  to  her 
money,  he  put  the  note  into  the  fire.  When  the 
iacts  relating  to  Uie  uttering  the  5/.  note  had  been 

gone  throughi  the  counsel  for  the  prosecution  was 

f3 
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about  to  prove  these  facts  respectiBg  ti&e  1^  note. 
But  Bayiley^  J.,  interposed,  and  expressed  a  strong 
doubt  whether  they  were  admissible,  no  evidence  hftv^- 
ing  been  given  of  the  note  being  a  forged  note,  and  the 
note  itself  not  being  produced ;  he  however  consented 
to  receive  the  evidence,  stating,  that  if  the  prisoner 
should  be  convicted,  he  would  reserve  the  point  for 
the  opinion  of  the  Judges.  Hie  learned  Judge  sub- 
aeqaently  expressed  the  foJlowing  opinion: — 

That  the  prosoontor  oould  not  give  in  evidence 
any  thing  that  was  said  by  the  prisoner  at  a  lime 
collateral  to  a  fonner  uttering,  in  order  to  shew  that 
what  he  ssid  at  the  time  of  such  fonner  nttecing 
was  false,  because  the  priscmer  conldaet  be  prepared 
to  answer  or  es^hdn  evidence  of  that  description. 

That  the  prisoner  is  called  upon  to  answer  all  the 
circnmstsxices  of  a  case  under  ODnsidentiim»  hot  not 
the  circumstances  of  a  esse  whidi  is  not  under  con- 
sideration. 

That  the  prosecutor  is  at  liberty  to  ahew  other 
cases  of  the  prisoner  having  uttered  forged  notesv 
and  likewise  his  conduct  at  the  time  «f  uttoing 
them.  But  that  what  he  said  or  did  at  anether 
time  coUatersl  to  such  other  utterings,  could  not  be 
given  in  evidence,  as  it  was  impossible  that  the 
prisoner  could  be  prepared  to  combat  it. 

The  prisoner  was  convicted*. 


Edward  B^  was  tried  on  ui  indivtment,  dhatging 
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VOBX 

Fietch^s  amd  Other* fi  Ctue*  svm.  jmfae^. 


Two  piisonen  men  isdietod.     A  ktter  was  tan*-  if  Akotr 


dexed  in  e?iikxice,.  written  by  one  of  them;  but  itoneprteaner 

betandemdln 

iminediately  implicated  the  other. 


Qoeprteani 
betaodem 

•viflewef  I 
the  name  of 


ingag  a  Ank  of  Knglnri  poaoBUHory  note  fiir  the 
ftjwatnttdSL    Thore  was  a  aeeond  oQimt £nr  nttering. 

ne  friaoner  utteied  die  note  in  question  on  the  Htli  of 
iime,  1M7.    The  nole  waafbrfed with  a  camelhair  penoiL 

The  ocnmael  iar4fae  jieniim  iitkin  offi»ed  to  ftwe  that  the 
pnaoner  had  attend  anotlliar  note  in  die  leme  manneir, 
iwged  hy  the  wane  handj  and  irithtihe  Baaaac  Tnatariali,  on  die 
SOth  March  preceding,  and  that  two  10^  notes,  and  dnrf  aa 
U.  notes  of  the  same  ftbrication,  had  been  found  on  the 
flss  of  the  oompaoy;  en  the  badk  there  was  the  pnsonex^s 
h—lmiting,  whjdi  was  aiHdeiice  of  their  having  been  in 
his  paaeeniaa;  hot  it  did  not  iqipcar  when  the  company 
received  thein* 

Hk  aa^ority  of  the  Judges  dionght  the  evidence  admis* 
aiUe,  snhject  howerer  to  obacmrations  as  to  the  weight 
of  it,  which  WDvld  be  more  or  less  conaidenhle  according 
to  die  nanber  of  the  other  notes;  the  distanoe  of  dme  at 
wideh  they  were  put  ofl^  and  the  stoation  of  life  of  the  pci* 
soner,  so  as  to  make  it  more  or  less  probable  that  so  many 
noiaaahoiildpaBs  thsoagh  his  hands  in  the  conxse  of  bnsiness. 

Ckambrtj  J^  tfaongjht  the  evidence  wholly  inadmissible,  as 
being  endenee  of  ftcts  whoDy  distinct  firom  the  transaction 
lAich  ifanMd  die  sal9ect  of  die  indictment,  and  which  die 
piiaaacreoald  not  be  prepared  to  answer  or  explain,  ft.  &R. 
C.  C«  188> 

Samuel  MUktfd  was  tried  lor  disposing  of  and  pnttisg 
awsyaSt  Bank  of  England  note  on  the  S7th  Novembert 
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nmifM-  ^'  ***  objected  by  the  prisoner's  coniisel,  that,  on 
JjJ^^U^  reading  the  letter,  the  oamea  of  all  penona,  except 
£ut*towi '  ^B  prisouer'a  own,  should  be  omitted. 

■loud,  CtKHUti 

dMittctorit 

SU^In?"""  1812;  the  note  wm  uttered  at  a  public  home,  uid  iouoe- 
ttr^UnbS  ^*''y  cimed  to  the  BrotUg  Bink,  where  it  WM  at  once 
lo  ntaliUih.     dueoYned  to  be  a  (bigerr. 

It  appeared,  Chat,  aboat  lix  week*  pteriani  to  the  time  in 
queatioQ,  the  priaonet  had  teadeTed  in  paymeat  to  the  waiter 
a(  the  lame  public  home,  a  R  Leictittr  Bank  note,  which 
was  alio  lent  to  the  Brottley  Bank,  and  on  inipecdon  wai 
retnmed,  not  being  conrideied  a  good  note.  Tlie  priaonet 
on  coming  to  the  honie  about  a  fortnight  aftenmdi,  and  on 
being  infoimed  that  thia  note  wu  bad,  dianged  it  G>t  a 
good  one. 

It  further  appeared  that  the  priaonra  ilept  at  an  inn  in 
WaiKtrlittmfUm  on  the  Ml  of  Jul;,  18!!,  and  on  the  fol- 
lowing moniing  he  gave  a  St.  Bank  of  England  note  to  pay 
hti  reckoning.  Tlkij  note  wai  prodaeed  at  the  trial,  and 
wai  prored  to  be  a  fbrgeiy. 

It  wia  alio  pioTed  that  the  priaaner  waa  at  a  public  bonae 
at  (MtbrBBk  Dale,  the  latter  end  of  Norember,  1SI3,  asd 
there  tendered  tBL  Bank  of  England  note  for  Ma  reckoning, 
which  note  had  alio  been  retnmed  aa  bad,  but  waa  not  pro- 
duced at  the  trial,  the  priaaner  having  lubieqnendj  ebang- 
adit 

It  waa  ftanbei  proved,  that  the  piiaooer  in  the  aame  mmth 
of  Norember,  paid  a  blackamith  at  CoUbrmik  Dolt,  a  21. 
Bank  of  England  note,  for  a  bill  due  to  him,  which  note 
«u  afterwards  returned  to  the  blacksmith  ai  being  a  had 
im':;  and,  oD  its  being  taken  lo  the  priaoner,  he  exchanged 
(or  two  good  notes.  It  did  not  appear  whether  the  21. 
ik  of  England  note  paid  to  the  blackamith  was  a  [otgtry, 
lOt  being  produced  in  Court. 


k 
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LiUtedale^  J.,  said,  *'  There  has  been  much 
doubt  upon  this  point,  and  on  one  of  the  circuits  the 
contrary  was  the  practice ;  but  I  have  considered  it  a 
good  deal,  and,  though  my  opinion  was  once  different, 
I  am  now  satisfied,  that,  to  make  it  evidence,  the 
whole  must  be  read.  But  then  I  shall  take  care  to 
make  such  observations  to  the  jury  as  to  prevent  its 
having  any  injurious  effect  against  the  other  prisoner." 
He  then  told  the  jury  not  to  pay  the  slightest  atten- 


The  prisoner's  counsel  objected,  that  his  hsving  had  the 
finged  Leicester  note  in  his  possession  six  weeks  before,  was 
no  evidence  of  guilty  knowledge  as  regarded  the  uttering 
ckatged  in  the  present  indictment 

Graham,  B.,  admitted  the  evidence,  not  thinking  it  ma- 
terial whether  this  bad  paper  which  he  put  off  a  few  weeks 
before  was  a  promissoiy  note  of  one  description  or  another; 
bat,  doubting  whether  the  evidence  sufficiently  proved,  as 
against  the  prisoner,  that  the  Leicester  note  and  those  he 
passed  at  Colebrook  Dale  were  forged,  he  reserved  the  point 
tn  the  consideiBtion  of  the  Judges,  who  were  of  opinion 
that  evidence  had  been  left  to  the  jury  aa  tdforgtd  bills  ut- 
tered  by  the  prisoner  on  other  occasions,  which  were  not 
proeed  to  have  beenforgedf  and  that  the  prisoner  should  be 
recommended  to  mercy. 

Some  of  the  Judges  seemed  to  think,  that  if  those  bills 
had  been  deariy  proved  to  have  been  forged  bills;  yet  be- 
ing bills  of  a  dferemt  deteripUem  ukd  denem^taHon  from  that 
on  which  he  waa  indicted,  they  ought  not  to  have  been  given 
in  evidence  (see  KtrkwootTs  aue,  aaU,p,  104);  and  some 
seemed  to  doubt  too,  whether  the  dUttmoe  of  time  was  not 
too  grtet  {Stewaret  eate,  pott,  p.  1 14,  R.  &  R.  C.  C.  245.) 


CKOWH  KKFOSTS. 

(ioD  to  tbe  letter,  ernpt  u  regarded  the  priwner 
who  wiote  it. 

NoU. — lu  Hm  Oidiaglj/  taurder  cate,  Woice>tw 
Spring  Aaiiiea,  1830,  LialeiaU,  l^  pnnoed  a 
similar  couise. 

In  Maudaleg'i  ease,  Parke,  J.,  in  the  reading  of 
a  confeBsion,  ordered  the  names  to  be  omitted. 


In  BarMtaw'i  eoK  he  did  the  same.    And  on  the 

''  deciaion  of  l^Udtiie,  J.,  in  Fletcher't  aae,  being 

handed  to  him,  "  He  aaid,  I  knovr  th&t  is  his  opinion, 

bttt  I  do  not  like  it;  I  do  not  think  it  the  &ir  way." 


InHoS  and  RUton'i  ease,  who  were  tried  for 
'_  being  out  at  night,  armed  for  the  purpoRe  of  killing 
game,  Alderum,  J.,  whose  attention  was  called  to 
thaae  two  o^iuona,  adopted  that  of  JLUtiedaie,  J.,> 
and  ordered  the  whole  of  the  examination  of  one  of 
the  pri«mers  to  be  read,  though  it  directly  impHeated 
the  other. 

^  In  Ftuter'tand  others'  case,  where  a  witness  was 
deposing  to  wbu  one  of  the  several  prisoners  had 
told  him  ift  a  cenveraation,  in  which  ke  men^ned 
the  iMmes  of  the  other  {oisoiwra,  it  was  objected 
that  the  names  of  Ae  others  ooght  to  be  suppressed. 
But,  Dnman,  C.  J.,  was  clear  to  the  contrary,  and 
ordered  their  names  to  be  mentioned. 


ETI]>CII€%.  Ill 

Fletcher's  and  Others'  Case,  f*m.  *** 

1889L 


An  accomplice  being  cross-examined,  with  a  view  wiwwdie 
to  throw  diacredit  on  his  teatimony»  confessed  that  J^SSSoIkS^ 
he  had  committed  two  other  robberies  on  the  same  ^^Sm? 
night  as  the  one  charged  in  the  indictment.  oom^Lmto 

Jrmstrong,  on  re-examination,  was  about  to  ques-  to?sooin»»l 
tion  him  as  to  the  particular  circumstances  attending  Sna nottti*- 
those  robberiesj  and  the  persons  in  whose  company  crnMami* 
they  were  committed,  his  object  beinff  to  shew  that  dertocrimi-' 

'  7  natetheprl- 

the  prisoners  were  the  persons. 

LUtledalef  J.,  refused  to  allow  it,  observing,  that 
the  cross-examination  having  been  only  with  a  view 
to  the  witness's  discredit,  it  was  not  competent  to  the 
counsel  for  the  prosecution,  on  re-examination,  to 
to  ask  questions  not  arising  out  of  st$ch  cross-exami- 
nation, in  order  to  criminate  the  prisoners. 


Appleby's  Case,  ap^SmLt* 

ISM. 

The  cflBfesaion  of  a  prisoner  in  an  examination  fbeconft*- 
before  a  magistrate,  is  not  evidence  againat  afeHow  mSaimSL 
priaoner,  thongh  it  be  made  in  hia  preaeneev  and  SS»i»  not 

evktence 

without  being  contradicted;   and  for  tfaia  reMon,  fg>tectarei- 
'*  that  it  caomot  be  presumed  that  a  prisoner  in  the 
presence  o{  a  magiatcate  wonid  dare  to  intempt  the 
person  under  examinatioD."--*-P0r  tfairD|^(^,  J. 
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LmtAMtuut,  Wilson* 3  Case. 

1839. 


In  murder,         Prisoner  was  indicted  for  murder ;  the  affair  hap- 
miMibieas     pened  at  nient  in  a  churchyard.     Previous  to  the 
cencna  ma*    mortal  wouud  being  inflicted,  the  prisoner  and  two 
other  persons  had  been  seen  lurking  about  the  spot. 
Hardy  and  MtLner^  for  the  prosecution,  proposed 
to  give  in  evidence  that  they  were  lurking  there  clan- 
destinely with  a  bundle  of  cloth ;   the  object  being 
to  raise  a  presumption,  that  they  were  there  with  an 
evil  intent;  and  ergoy  that  they  must  have  had 
maUce  against  all  persons  coming  in  their  way,  and 
likely  to  interrupt  them, 

Littledalef  J.,  held  it  to  be  inadmissible. 


sJ'i:^,  Musgrave's  Case. 

1829. 

The  hand-         Prisoner  was  indicted,  that  he,  having  in  his  pos- 
prtamer  not*  sesslon  a  Certain  bill  of  exchanffe,   of  which  the 

Ininelf  flriimd  ^  ,,  ,  ® 

yheto  eWdcnce  following  IS  the  tenor: — 

of  forgery.  ° 

"  No.  159.  •*  £19.  5s.  Od. 

«  Two  months  after  daite,  pay  to  myself  or  order 
the  sum  of  nineteen  pounc)^  and  five  shillings  for 
value  received,  as  advised  by — 

"J.  H.MUSGRAVE." 

"  To  Sir  John  Lubbock,  Bart.  &  Go;    . 
Bankers,  London." 

did  forge,  &c,  an  act;eptance  of  the  tenor  following: 


tTIDBKCE.  Il3 

**  Accepted,  payable 

"  At  Sir  John  Lubbock,  Bart.  &  Co.'s, 
**  Bankers,  London." 

with  intent  to  defraud  the  said  Sir  John  Lubbock^ 
Bart.  &  Co. 

The  bOl  was  drawn  and  indorsed,  as  well  as  ac- 
cepted, by  the  prisoner. 

Littledaley  J.,  was  of  opinion^  that  the  accept- 
ance being  proved  to  be  in  the  handwriting  of  the 
prisoner  was  not  in  itself  prhnd  facie  evidence  of  a 
forgery,  sufficient  to  put  the  prisoner  on  his  defence ; 
but,  after  some  discussion,  in  which  Hardy  for  the 
prosecution  contended  that  it  was,  he  allowed  the 
case  to  go  to  Uie  jury,  intimating  that  he  should  re- 
serve the  point  for  the  opinion  of  the  Judges,  in  the 
event  of  a  conviction.     The  prisoner  was  acquitted. 

Note — See  this  case  stated  more  at  large,  post, 
IH.  "Forgery." 


aemenfs  Case.  ^"i^. 

Prisoner  was  indicted  for  horse-stealimr*    The  Po«c«ionln 

Scotland  e^i- 

evidence  was,  that  he  had  the  horse  in  his  posses-  denoeofsteai- 

■  *^  *  ing  in  Eng-4 

sion  in  Kirkcudbright,  three  days  after  it  had  been  ^'^^^ 
stolen,  in  the  county  of  Cumberland. 

Parke,  J.,  held  this  to  be  sufficient  evidence  of 
a  stealing  by  the  prisoner  in  Cumberland. 
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^  AmAvm, 

1830. 


On  an  indict-      Prisoner  was  charired  with  utterinff  forced  notes 

roent  ftir  utp  ^  -o        o 

taring  in       in  June.     The  proof  was.  that  he  uttered  the  notes 

June,  proof  ^ 

may  be  given  in  question  in  November. 

of  an  uttering        ^ 

in  November.     Brown,  for  the  prisoner,  objected,  that  the  charge 
could  not  be  supported  by  such  evidence. 

Park,  J, — **  I  know  of  no  fimitation  as  to 
time.  The  distance  of  time  is  matter  for  observa- 
tion to  the  jury;  but  it  is  undoubtedly  evidence.*' 

He  learned  Judge  asked  for  authority  to  the 
contrary,  but  no  one  furnished  it.  See  Millard's 
casCf  antCf  p.  107,  n. 


j^  Atritm,  Jenkins  and  Smart'' s  Casep 

1830. 


A  dixection         Prisoners  were  indicted  for  stealing  money  from 
master  to  lilt  the  botting-room  at  Doncaster. 

servant,  lidd 

to  be  evi.  The  counsel  for  the  prosecution  asked  witness  if 

denoe,  thougb  * 

^j^p^joc^m  he  had  given  any  directions  to  his  servant  on  leaving 
•"*•  his  house. 

The  prisoner's  counsel  objected,  ^at  in  die  ab- 
sence of  the  prisoner  it  was  not  evidence. 

Parket  J. — ^  I  do  not  see  why  it  is  not."  The 
evidence  was  received. 

Nate, — ^The  directions  given  were—**  I  desired 
the  boy  on  no  account  to  leave  the  room  daring  my 
absence.** 
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AmndeTs  and  Barker's  Case.  ^  jMtam, 

1830. 


A  motker«  her  boh*  and  •  thiid  paxty«  were  in-  Thefswtor 

*       '  stolen  pro- 

dided  for   sheep'-stealing.      The    only  ^^dence  j^[^^>^ 
against  the  moiher  was,  that  the  honae  in  which  the  g^^' 
caicase  of  the  sheep  was  foond  was  her  honse.  ^ 
There  was  other  distinct  eridence  affecting  the  son  mmJu!^' 
and  the  other  prisoner.     The  eon  lived  in  the  same  that  k  «4 
house  with  the  mother.  och^rVen 


8 

tonot 
evidence  that 


Parke,  J*^  told  the  jury,  that  there  was  no  evi- evid«ic«or 

xioeivinff. 

dence  to  put  the  mother  on  her  defence  for  steaUng, 
whatever  eridence  there  might  he  of  receiving, 

Milner,  counsel  ioi  the  j^rosecntion,  pressed  upon 
the  learned  Judge's  attention,  the  fact  of  the  carcase 
having  been  fbnnd  in  the  mother's  house. 

Bolt  per  Parkcj  J.,  "  There  were  two  other  per- 
sMis  proved  to  have  been  concezned*  and  Aexe  were 
iko  female  footsteps  seen  near  the  spot  from  which 
the  sheep  was  takeut  but  only  male  footsteps,  which 
were  traced  to  the  son  and  the  other  prisoner." 


YORK 

Atkinson's  and  Others'  Case.  *•  ^^* 


Prisoner  was  indicted  for  frame  breakinir.  Evi-  The  conduct 
dence  w«  offered  to  ^  what  had  bee7the  con-  ilSSH 
duct  of  one  of  the  parties,  as  chairman  of  a  meet-  <i<yj>gfaw> 
iqg  of  Bamsley  weavers,  held  two  days  before  the  SjJSJJJ*' 
transaction,  on  account  of  which,  the  present  in-  Shkhoie' 
dictment  was  preferred.  **^«»  ^ 


to 
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ariMn,  may  be 
[iTcn  In  eri* 
lenoe. 


Blackbume,  for  tlie  prisoners,  objected  to  ii 
being  received. 

But,  Parke,  J.,  held  it  to  be  admissible,  on  tb 
ground  that  it  was  part  of  the  whole  quarrel  or  differ 
ence  between  the  masters  and  their  workmen. 


*. 


Youc 


1830^ 


Shoe-nurloi 
how  to  be 
compered*  in 
'     tobe 


made  evi- 
dence* 


Show's  Case, 

Prisoner  was  indicted  for  murder. 

A  witness  was  called  to  prove  comparison  o 
shoes  and  shoe-marks, 

Parke,  J.,  asked  him  if  he  had  looked  at  the 
soles  of  the  shoes,  and  examined  them  with  the  foot« 
marks  before  he  put  the  shoe  on  the  mark. 

The  witness  answered  in  the  negative.  Parke, 
J.,  desired  the  jury  to  reject  the  whole  inquiry  re- 
lating to  the  identification  by  shoe-marks. 

In  HeatonkS  case,  (for  murder),  Lancaster  Spring 
Assizes,   1882,  Alderson,  J.,  required  the  clear 
'est  proof,  that  such  comparison  had  been  previ- 
ously made,  before  he  allowed  the  correspondence 
of  the  shoes  with  the  marks  to  be  given  in  evidence. 


York 

^-igSr*  Drake's  Case. 

ft?dSff°^iiit  ^^  *"*  indictment  for  bigamy,  proof  must  be 
JJU^Sta!*  ^*^®^  '^*^  *^®  person  who  the  prisoner  is  alleged  to 
^-  have  married,  was  in  fact  such  person. 

S,  C,  ante,  p,  25,  tit  •*  Bigamy. 


»» 


t 
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EUworthy's  Case,  a^^^SL. 

1830. 


Prisoner  was  indicted  for  receiving  stolen  goodst  ifanindkt- 
knowing  them  to  be  stolen.  The  indictment  alleged,  SSgooS^ 
that  he  received  them  from  the  person  who  stole  ftom  the  per- 
them:  and  forther,  that  the  person  who  stole  them  them,  and 

*  ^  .  that  that  per. 

was  a   certain   ill-disposed  person  to  the  jurors  >»  <•  ud- 

'^  *  '  kxxmntothe 

prosecutor 

Parke,  J.,  held,  that  on  this  indictment  it  was  JSStiJ?;;^^ 
necessary  to  prove  that  the  prisoner  received  the  t^^^^°^ 
property  from  the  person  who  actually  stole  it;  and^^^*^' 
he    would  not  allow  it  to  go  to  the  jury  to  say, 
whether  the  person  from  whom  he  was  proved  to  have 
received  it  was  an  innocent  agent  or  not  of  the  thief*. 

Note. — Ini^exv.  Walker,  8  Camph.  264,  prisoner 
was  indicted  as  an  accessary  before  the  fact  to  a  lar- 
ceny. The  indictment  charged,  that  a  certain  per- 
son to  the  jurors  unknown,  feloniously  stole,  took, 
and  carried  away  six  bushels  of  wheat,  of  the  goods 
and  chattels  of  one  J.  Oliver,  and  that  the  prisoners  . 
incited,  procured,  and  hired  the  said  person  un- 
knawn^  to  commit  the  said  felony. 

The  grand  jury  had  found  tlie  bill,  on  the  evi- 
dence of  Giarles  lies,  who  acknowledged  that  he         ^ 
had  stole  the  wheat,  and  it  was  now  proposed  to  call 
him  as  a  witness,  to  establish  the  guilt  of  the  pri- 


*  The  facts  proved  were,  that  the  person  who  stole  the 
property  handed  it  to  J.  S.,  and  that  J.  S.  deliveved  it  to  the 
piifoneE. 
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soner.  But,  the  facts  being  opened  by  Taunton  for 
the  prosecution,  Le  Slane,  J.,  interposed,  and  di* 
iccted  aoL  ao^uittaL  He  conndcrod  the  iadictinent 
wrong,  lA  stsciog  that  the  wheat  had  been  stolen  by 
a  person  nnknown;  and  aakedhow  the  person  who 
was  the  principal  fekai  conld  be  dleged  to  be  un- 
known to  the  jnrorai  when  l^y  had  hhn  beiiDre 
them,  and  his  name  was  on  the  back  of  the  biiU*. 


sp.  Aiwiset,         StamrfiekTs,  Kirkwood's  and  Dade^s  Case, 

1831.  "^ 

Where  sevena      Prisoners  were  indicted  for  a  forgery.  Dade  made 
been  connect-  his  cscapc  before  trial. 

dence  as  en-        It  was  proposed  to  prove  by  an  accomplice  (with 
nme  criminal  a  view  to  a  subsequent  confirmation)  that,  on  a 

traniaction,  *■ 

2f*i**^c5^    particular  day,  the  prisoner  Dade  called  upon  him, 
come^i^    upon  the  subject  of  the  forgery  then  under  trial, 
dence  against  ^^  acquainted  him  with  the  fact  and  particulars  of 
his  house  having  been  searched  the  day  before  by 
some  police-officers,  on  suspicion  that  he  was  en- 
gaged in  committing  forgery. 

Armstrbng  and  Cottinghanij  for  the  prisoners,  ob- 


•  In  2  East,  P.  C.  651,  781,  it  is  laid  down,  that  in  an  in- 
dictment for  larceny,  though  the  goods  may  be  laid  to  be  the 
property  of  persons  unlmown,  if  the  owner  be  really 
known,  such  an  allegation  is  improper.  In  that  case  the 
prisoner  must  be  discharged  of  the  indictment  laying  the 
goods  Co  be  the  property  of  persons  unknown,  and  tried  upon 
a  new  one,  stating  the  goods  to  be  the  property  of  the  owner 
by  name. 
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jeeted  to  its  admissihili^,  on  the  gromd  that  it  was 
only  OTidence  against  Dadst  who  was  not  th«a  on 
kia  trial,  and  that  itcoald  not  be  implied  to  the  other 


Omrtmuy^  Sis  O0  Lmoia^  and  Smitk^  for  the 
paoeeciition^  €ontended,.thatthe8eTecalpxisoB6raha;r« 
iag  been  already  connected  t4^ether»  in  riMpectof  the 
present  chaige»  any  tlung  that  was  said  by  Dade  to 
the  witness^  when  they  were  met  together,  on  the 
subject  of  the  pesent  forgery*  and  which  would  have 
been  eyidenee  sgsinst  Dade«  had  he  been  now  upon 
hie  tiialy  was  evidence  against  his  accomjdicee. 

LUdeddUf  J^  after  some  hesitation,  admitted  it 
on  that  gronjkL 


Tun§er^$  ami  Othen*  Case, 

York 

Prisoners  were  indicted  for  burglary.  ^im*^' 


Tnmer  was  aeqnitted*  on  the  ffroond  that  he  was  V^  confn- 

^^  '  ®  skm  of  one 

an  accessary  after  the  fact,  and  not  a  P^hieipaL  |^J^^^^^ 
But  a  bill  having  been  previously  found  a^unst  g^^i^^^' 
him  in  that  character^  he  was  again  put  upon  his  \£^Z^. 

«*-l  N9,  that  a  re- 

••*■■"•  oora  or  a 

Uard§  and  Milner  for  the  prosecutioa,  in  order  fo!^d^^ 
to  prove  the  principal  felony  as  laid  in  the  indict-  iton,  is  nSt 


ment»  tendered  in  evidence  the  confession  of  one  of  aghMtaiu- 
the  other  nrisoners,  taiken  on  an  examination  before  apd  cannot  tw 
^  magistiale.  SSt?ta, 

CaUmgham  and  Sir  G.  Lewin,  for  the  prisoner,  mS^^ 
objected  p  ita  reception  on  two  grounds-^lst.  Be-  '^i*'^'^ 
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cause  a  confession  made  by  one  prisoner,  implicating 
-another  in  an  examination  before  a  magistrate,  is 
not  evidence  against  that  otber  prisoner,  though 
given  in  his  presence,  and  not  contradicted  by  him. 
{Appleby* s  case^  ante^  p.  1 11). — 2ndly.  That  it  was 
not  the  best  evidence  that  the  circumstances  of  the 
case  admitted  of,  inasmuch  as  the  prisoner,  whose 
examination  it  purported  to  be,  was  not  attaint,  and 
might  therefore  be  put  into  the  box  and  examined 
as  a  witness,  which  would  give  the  prisoner's  coun- 
sel  8B  opportunity  of  crow-examining  her  on  o<ah. 

Patteson,  J. — (In  reference  to  the  1st  objection: 
— **  The  confession  is  not  offered  as  evidence  agdnst 
the  prisoner,  but  to  prove  an  independent  fact." 

Note, — The  prisoner,  whose  confession  it  was  proposed  to 
give  in  evidence  on  &e  present  occasion,  pleaded 
guilty,  but  sentence  had  not  been  passed. 

(In  reference  to  the  second  objection.) — "  By 
passing  sentence  on  the  prisoner  who  has  pleaded 
guilty,  the  record  would  be  made  evidence." 

The  prisoner's  counsel,  in  reply,  insisted  that 
though  the  confession  might  be  offered  to  prove  an 
independent  &ct,  yet  that  it  was  intended  to  operate 
as  material  evidence  against  Turner;  for,  without  it, 
the  case  could  not  proceed:  and  that,  with  regard 
to  the  making  the  record  evidence,  by  passing  sen- 
tence on  the  prisoner,  the  objection,  if  it  was  good 
for  anything,  applied  as  well  to  a  record  founded 
on  a  confession,  as  to  the  confession  itself. 
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Pattesonf  J.,  however,  adhered  to  his  opinion 
against  the  objection,  and  it  was  oyerruled. 

On  the  prisoner  being  convicted,  his  counsel  re- 
quested the  learned  Judge  to  reserve  the  points  made 
in  his  favour.  But  the  learned  Judge,  not  feeling  any 
doubt  with  regard  to  them,  sentenced  him  to  be 
transported  for  fourteen  years.  Upon  farther  consi- 
deration, however,  and  upon  the  authority  of  Rex 
V.  Tlios,  ReiUjff  1  Leach's  Cr.  Cas*  454,  and  a  case 
furnished  by  Mr.  Starkie^  which  was  tried  before 
the  late  Mr.  Baron  Wood^  he  thought  it  right  to  take 
JLhe  opinion  of  the  Judges.  In  the  foUowing  term, 
the  Judges  met  and  decided  that  the  evidence  ought  ' 
not  to  have  been  received,  and  the  prisoner  was  re- 
commended for  a  pardon*. 

Noie. — At  the  foUowing  assizes  the  wife  of  J.  lancastm 

Mun*  AMtnttt 
______^..^ 1832. 

*  Sewthkf  that  the  Judges  did  not  go  so  &i  as  absolutely 
to  rale  the  point,  that  the  record  would  not  have  been  evi- 
deuce;  because  it  is  not  usual  with  them  to  give  judgment 
upon  a  matter  not  directly  before  them;  but,  as  fiv  as  that 
point  was  involved  in  the  consideration  of  the  other,  they 
scctDcd  geneially  to  be  of  opinion  that  it  would  Aot  be 
evidence.  Assuming  that  to  be  their  judgment,  the  er- 
ror into  which  Patteson^  J.,  fell,  was,  that,  instead  of  con- 
sideiing  the  record  as,  simply,  evidence  of  the  fact  of  the 
oonricCion,  he  had  treated  it  as  evidence  that  the  con- 
victioo  was  proper  on  the  meriu,  while,  as  regarded  third 
parlies,  who  were  strangers  to  it,  it  was  *'ret  inter  aUot 
acta." 
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Rfttolifib  was  chRrged  as  an  ateeamxy  before  the 
'  fact  to  the  murder  i^  her  husband.     Healkm^  the 
prineipid,  had  been  ahready  tried  and  executed. 

Parke,  J .,  having  in  view  the  last  casO)  ordered  the 
proceedingi^  to  be  cendncCed  in  the  same  manner  as 
if  the  principid  was  then  on  his  trial,  and  die  evi- 
dence against  the  accessory  was  not  gone  into  until 
the  case  agunst  the  prindpal  was  concluded. 
See  7  Geo.r4,  c.  64, 8.9,  micfif  3. 


YOAK 

^iSo!*'  Hay  worth*  s  Case, 

When  foijBed       Prisoner  was  indicted  for  fonrini;  a  deed. 

Instrument  it  ^o     o 

inpowcMton       Evidence  was  sriven  to  shew  that  the  deed  was  in 
prSAwoiTlL*  possession  of  the  prisoner,  and  that  notice  had  been 
SSi'tol^^  given  to  him  to  produce  it. 
dcQoe,  rpj^g  ^^g^  jjj^^  being  produced,  Parhe^  J.,  allowed 

a  copy  to  be  given  in  evidence  to  prove  the  tenor  as 
alleged  in  the  indictment.  It  was  proved  to  be  a 
forgery  by  other  evidence*. 

MiSiMt^im'iT  ^^^^' — Parke,  J.,  held  that  the  signing  and  seal- 
^^j^[j^^  ing  implied  a  delivery  if  the  deed.waa  out  of  the 
uwpM^taf  possession  of  the  party  to  be  bound  by  it,  and  in  the 
S^^^JS?  possession  of  the  party  to  be  benefited  by  it;  but 
not  if  merely  signed  and  sealed,  and  in  the  posses- 


*  The  prisoner  was  acquitted — the  prosecutor  failing  to 
shew  that  the  instrument  offered  in  evidence  was  a  copy  of 
the  deed. 


be  beneAted 
by  It 
wiie 


not 
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•ion  of  the  pwty  to  be  boYund  by  it.    He  added,  Aiknuoii 
however,  that  a  mere  allMratton  that  the  instrament  pom  to  be 

lignedttiid 

pMTfarted  to  be  signed  and  sealed,  would  be  insnffi-  M^jt^fai- 
dent,  without  an  arennent  of  delivery.  SSfSf  Su- 

▼wry. 


John  Wmams'  Case.  ^^VSSl 

Prisoner  was  indicted  for  forgery.  When  the  compMifon 
case  was  dosed,  and  the  jury  had  turned  round  to  ing,  t>y  lury^ 
deliberate — Bayley^  J.,  called  the  person  whose 
name  waa  alleged  to  have  been  forged  by  the  pri- 
soner into  the  box,  and  desired  him  to  write  his 
•lame  on  a  sheet  of  paper,  which  was  done;  and 
Bayley^  J.,  then  handed  it  to  the  jury,  together 
with  the  imputed  forgery..  . 


183S. 

By  the  9  Greo.  4,  c  31,  s.  12,  it  is  enacted,  onaoimuct- 
"  that  if  any  person  unlawfully  and  maliciously  shall  SS^^st. 

.  1    11    1       1         .  .  withdestruc- 

shoot  at  any  person,  or  shall,  by  drawing  a  tri^^er,  uve  nute- 

.  -  riali,  it  must 

or  in  any  other  manner,  attempt  to  discharge  any  ^^^^ 
kind  of  loaded  arms  at  any  person,  with  intent,  in  ™ij^^*^ 
any  of  the  cases  aforesaid,  to  maim,  disfigure,  or  dis-  **^^ 
able  snch  person,  or  to  do  some  other  grievous  bodily 
harm  to  such  person,  or  with  intent  to  resist  or  pre- 
vent the  lawful  apprehension  or  detainer  of  the  party 
so  offending,  or  of  any  of  his  accomplices,  for  any 

g2 
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offence  for  which  he  or  they  may  respectively  be  li- 
able by  law  to  be  apprehended  or  detained,  every 
such  offender,  and  every  person  counselling,  &c.» 
shall  be  guilty  of  felony,  and  shall  suffer  death  as  a 
felon." 

Under  this  statute,  the  prisoner  was  charged  with 
unlawfully  and  maliciously  shooting  at  A.  B.,  with  a 
gun  loaded  with  leaden  shot.  There  were  other 
counts  in  the  indictment,  alleging  the  gun  to  have 
been  loaded  with  various  destructive  materials. 

The  evidence  was,  that  A.  B.,  being  a  watcher  of 
game,  was  in  a  close  belonging  to  Mr.  Farrand,  near 
Bingley,  about  one  o'clock  in  the  morning;  that  he 
advanced  towards  a  wall,  the  height  of  which  was 
four  feet  six  inches  on  one  side,  and  Gyb  feet  on  the 
other,  and  which  divided  the  close  he  was  in  firom 
another  close ;  that,  as  he  approached  it,  he  saw  a 
man  in  the  other  close  crouching  down  under  the 
wall ;  that  he  advanced  up  close  to  the  wall,  and  then 
walked  along  by  the  side  of  it ;  that  the  man,  whom  he 
saw  crouching  on  the  other  side  did  the  same ;  that  he 
then  looked  over  the  wall  and  addressed  the  man 
on  the  other  side  by  name,  adding — **  I  know  thee  !** 
that  the  man  on  the  other  side  instantly  raised  a 
gun,  which  was  in  his  hand,  to  his  shoulder,  and  le- 
velled it  at  him ;  that  he  stooped  to  avoid  it ;  that 
the  gun  went  off,  and  the  charge  (vrhatever  it  was) 
struck  a  hairy  cap  which  he  had  on  his  head,  and 
singed  the  hair — the  cap  was  produced.     It  was  fur- 
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tfaer  proved  that  the  watcher  had  on  one  occasion 
given  evidence  against  the  prisoner;  and  that  the 
prisoner,  having  heen  fined  a  guinea,  had  more  than 
once  threatened  that  '*  he  woold  tettle  aceounts  with 
him  when  they  met  together  at  night  in  Mr.  Fer- 
rand's  grounds/'  It  was  also  proved,  that  the  pri- 
soner, after  his  apprehension,  said,  **  I  did  it^  and  I 
rued  U  the  UuUmi  I  had  ptdied  the  trigger," 

When  the  prisoner  was  apprehended,  he  was  in 
bed  and  his  clothes  were  off;  he  dressed  himself; 
and,  after  he  was  dressed,  the  constable  searched 
his  pockets  and  found  a  small  bag  of  shot;  but  it 
was  not  proved  that  the  trowsers  in  which  the  shot 
were  found,  were  the  same  that  the  prisoner  had  on 
when  the  gun  was  fired,  and  the  constable  could  not 
say  whether  or  not  there  were  any  other  trowsers  in 
the  same  room. 

Sir  G.  Lemn^  for  the  prisoner,  objected  that 
there  was  no  evidence  to  shew  that  the  gun  was 
loaded  with  shot,  or  any  of  the  destructive  materi- 
als charged  in  the  indictment.  He  cited  Rex  v. 
Wegkm,  1  Leach,  C.  C.  247,  and  Rex  v.  Kitchen,  R. 
&  R.  C.  C.  95;  and  contended,  that  those  were 
much  stronger  cases  against  the  prisoner  than  the 
present,  and  yet  the  Judges  had  great  doubts  whe- 
ther there  was  in  them  any  evidence  to  go  to  the  jury ; 
that  in  those  cases  there  were  positive  circumstances, 
such  as  actual  wounds  and  the  surgeon^s  opinion  of 
the  cause  of  the  wounds,  from  which  the  fact  of  the 
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gun  being  loaded  vidi  deatnictire  ingredients  nughi 
be  infeired. 

CoUmgham  .and  A^kmort^  iat  the  proseoaiion, 
contended^  ^at  the  drministance  alone  of  a  biah 
b^ng  out  for  the  pnrpoae  of  poadiing,  afforded  a 
sufficient  presunption,  that  the  gan,  if  loaded  with 
powder,  was  also  loaded  with  shot;  but  that  the  pri* 
sonar's  own  ezpressian*-*'*  /  did  Uf  amd  rued  U  the 
mumetU  IptUled  the  tri^er"  wasgroond  enough,  if 
it  stood  alone,  for  sending  it  to  a  jury. 

Sir  O,  LemHf  in  reply,  urged,  that  in  crimiBa] 
cases  there  could  be  no  presumption  against  a  pri- 
soner not  founded  on  direct  evidence;  that,  failing 
ihatf  the  legal  preanmption  was  in  fsYour  of  innocence. 
Fnither,  that  it. was  quite  csnabtent  with  the  caae 
as  it  stood,  that  the  prisoner  might  not  have  had 
time  to  complete  the  loading  of  his  gun,  or  that  he 
might  hare  drawn  the  shot  and  fired  off  the  powder 
to  scare  away  the  watcher,  with  a  view  to  his  ewn 
eaoope;  that  the  cap  being  nnffedrndyy  favored  this 
suggestinn,  inasmuch  as  if  the  gun  had  been  loaded 
with  any  destructive  materials,  it  would  have  been 
cut  or  torn,  or,  at  all  events,  would  have  home  other 
marks  of  videnee ;  which  was  not  the  case* 

Fattesont  !•,  was  strongly  of  opinion  that  the  ob* 
jeedon  ought  to  prevail ;  and  after  consulting  ^ider* 
son,  J.,  he  directed  an 
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Wrigley's  Case*  ap^^jSiu, 


The  prisoner  was  indicted  for  manslauffhter.     It  uitbeuncer- 
appeared  that  he  and  the  deceased  had  heen  fighting,  AecMMd  died 

fto&u  blows 

and  that,  when  the   deceased  was  down,  the  pri«-  ffi^  ^  the 


aoner  knocked  his  head  against  the  ground.     The  "^^  *J*u* 


deceased,  on  heisg  taken  up,  was  laid  at  full  length  JJ*{J^*** 
apon  a  form  or  stool,  from  which  he  fell  hodilj  to  ^'^^ 
the  ground. 

The  surgeon  said,  he  thought  it  uncertain  whether 
tlie  deceased  died  in  consequence  of  the  hruises  he 
liad  received,  from  his  head  heing  knocked  against 
the  ground,  or  from  the  subsequent  fall  from  the 
stool;  but  that  it  was  more  probable  he  died  from 
the  knocking  of  his  head  against  the  ground. 

Bayleyy  J.,  doubted  whether  this  was  evidence 
to  go  to  the  jury,  but  he  allowed  it  to  go  to  them, 
intimating,  ihat,  in  the  event  of  a  conviction,  he 
would  respite  the  judgment  for  the  opinion  of  the 
Judges.     The  prisoner  was  acquitted. 


Susasmah  Brown*8  Case} 
Base  coin — Procurement  in  county — What  is  evi-  ^  coin. 

'  Procurement. 

dence  of. — See  on/e,  p.  42. 


Lwoe*8  Case. 

UUermg^  with  an  unlawful  intent,  what  is  evi-  uttering. 
dence  of,  see  anie,  p.  48. 
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Anonymous. 

SSJSfSffice.      Office.— Wh^t  is  sufficient  evidence    of,     see 
ante,  p.  14. 


SomenriUe's  Case. 
poKJsition         Deposition  taken  before  coroner,  when  evidence. 

before  ooro- 

"«•  See  ante^  p.  74. 

See  also  '^  Confession, "  ante,  p.  46 ;  **  Deposi- 
tions," fl»*^,  p.  66;  '^  Dying  declarations,"  anfe, 
p.  77. 

EXAMINATIONS. 

See  ante,  p.  66,  tit.  **  Depositions*** 


EXPENSES. 

LAlfCASTXR 

*'""jg^»"'  Anonymous. 


c^sStl^'      Qiiestion  was,  whether  expenses  incurred  by  an 
nS*aS«!*™*"  at^oni^y  i^  *  criminal  proceeding  were  taxable  by 
the  court. 

Huttock,  B.,  held  that  they  were  not. 


York 
V.  Am 

1828. 


Sum.  AMisM,  Anonymous. 


7Gea4»c64,      By  7  Geo.  4,  c.  64,  s.  22,  it  is   provided,  that 


II 
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aUhough  no  biU  of  indictment  be  preferred,  it  shall 


still  be  lawful  for  the  court,  where  any  person  shaU,  ed,  though  nH 

bai  has  been 

in  the  opinion  of  the  conrt,  bond  fide  have  attended  prdsemd. 
the  coart  in  obedience  to  any  recognizance  or  snb*- 
p<Ena,  to  order  payment  unto  such  person  of  such 
sun  of  money  as  to  the  court  shaU  seem  reasonable 
and  sufficient  to  reimburse  such  person  for  the  ex«- 
penses  which  he  or  she  shall  have  bond  fide  incur- 
red, by  reason  of  attending  before  the  examining 
magistrate,  &c.,  by  reason  of  such  recognizance  or 
subpcena,  and  also  to  compensate  such  person  for 
trouble  and  loss  of  time.*' 

A  prisoner,  who  was  committed  on  a  charge  of 
felony  during  the  assizes,  did  not  reach  York 
Castle  until  after  the  grand  jury  were  discharged. 

Hidloek,  B.,  on  reference  to  the  above  statute, 
allowed  the  witnesses  their  expenses*. 


Robinson's  Case*  BumjtBaun, 

By  7  Geo.  4,  c.  64,  s.  28,    it  is  enacted  "  That  70eo.  4,  c  «4, 

■•86. 

where  any  person  shaU  appear  to  any  court  of  oyer  SSISr*  ••  i* 
and  terminer,  gaol  delivery,- &c.,  to  have  been  active  ^'^^**'^^. 
in   or  towards  the    apprehension   of  any   person  Jjjj  ^°J*"* 


*  The  gnnd  jmy  for  the  county  of  York  finiahed  their 
buineis  on  Tuesday  in  the  first  week;  a  circumstance  un« 
praoedented  in  modem  times. 
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icrnaue  on  m  cWged  (amoBg  Other  ofiences)  with  burglary 9  every 
foTMciiicgp.  such  court  is  hereby  authorized  and  empowered  to 
order  the  sheriff  of  the  oouaty  in  which  the  c^nce 
shall  have  Iken  <€omiiiit(ed,  to  pay  to  the  person  or 
persons  who  shall  appear  to  the  court  to  have  been 
active^  &c.  in  or  towards  the  apprehensicm  of  any 
person  charged  with  any  of  the  said  offeoaces,  such 
sum  or  sums  of  money  as  to  the  court  shall  seem 
reasonable  and  sufficient  to  compensate  such  person 
or  peraonsi  for  his  or  their  eaqpenses,  exertions,  and 
loss  of  time,  in  or  towardit  sudi  appr^ension/* 

Prisoner  was  indicted  for  sacrilsob,  in  break- 
ing and  entering  a  clmrch*  and  stealing  various 
articles  therefirom,  and  it  appearing  that  certain  in- 
dividuals had  been  **  aetwe  in  and  iawards**  the 
prisoner's  apprehension,  application  was  made  for 
a  compensation  in  money,  agreeably  to  the  terms 
of  the' above  recited  act. 

Per  HuUock,  B. — "  The  statute  does  not  ex- 
tend to  a  churchf  although,  at  common  law,  a  church 
was  caUed  the  house  of  god.  I  am  of  opinion, 
that  the  word  '  sacrilege^*  if  used  alone  in  a  statute, 
would  not  be  construed  to  come  within  the  words 
burglary  ox  Iwuiebreaking;  and  that,  wherever,  in  a 
penal  statute,  churches  are  intended  to  beinduded, 
the  word  "  sacrilege"  is  introduced." 

Note, — At  the  York  Summer  Assizes,  1832, 
a  similar  application  was  made  to  BoUand,  B., 
who,  upon  the  authority  of  the  above  case,  refused 
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ihe  expenses,  though,  in  the  absence  of  such  autho- 
htjf  both  he,  and  Parke,  J.,' would  have  been  dis- 
poMd  to  put  a  different  construction  upon  the 
statute. 


Cow's  Case.  bJL^ 

i«w. 

Application  was  made  to  put  off  the  trial  of  this  Jgaojetnot 
in  oonaeqaence  of  the  absence  of  the  prosecu-  ^S^^^n 
tor,  who,  it  was  aUeged,  was  a  material  witness.       SSoagh  the 

It  appeared  that  the  prosecutor  had  left  England,  S^fort£'^ 
<m  his  private  affairs ;  and  knowing,  that,  in  due  ofSi»pto> 
oourse,  the  trial  would  be  called  on  at  the  present 
assises,  he  had  instructed  his  counsel  to  apply  for  a 
postponement. 

LUUedaie,  J.,  granted  the  application ;  and  there- 
upon  the  prisoner's  counsel  applied  for  the  costs  of 
the  day,  to  reimburse  the  prisoner  for  his  attend-^ 
ance  on  the  present  occasion.  But  the  learned  Judge 
(after  conferring  with  the  officer  of  the  court)  pro- 
nounced that  **  costs  were  never  allowed  to  a  pri* 
soner  charged  with  felony" 

Neie* — The  prisoner  was  allowed  to  go  at  large ;  not  the 
and  Littledakf  J.,  revised  to  make  him  find  sure-  «i  pruAoer ' 
ties,  to  appear  to  take  his  trial  at  the  next  assizes,    witbut  sun- 

'*  tleitomppMr 

at  nut  M- 
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York 

Sum.  Amtwm* 

1889^ 


Expenanof 
itor 

ified 

requeitof 
grand  jury. 


Laycock's  Case, 

The  prosecutor,  in  this  case,  had  ffone  before  a 

miloior ^  neighbouring  magistrate,  and  preferred  a  charge  of 
horse^steaUng  against  the  prisoner.  The  magistrate 
being  of  opinion  that  there  was  no  colour  for  the 
felony,  dismissed  the  case. 

The  prosecutor  upon  this  went  to  a  magistrate, 
who  resided  at  a  distance,  and  preferred  the  same 
charge  before  him,  and  he,  having  heard  the  case, 
committed  the  prisoner  for  trial. 

A  bill  of  indictment  having  been  preferred 
against  the  prisoner  at  the  present  assizes,  the 
grand  jury  threw  it  out,  and  requested  that  the  pro- 
secutor's expenses  might  not  be  allowed,  inasmuch 
as  there  was  not  the  least  colour  for  the  charge. 

LitUedalej  J.,  acquiesced,  and  gave  directions 
accordingly. 


York 


sp^ 


1832. 


Expenie*  al- 
lowed to  a 
witncM  taken 
ill  whUe  at- 
tending un- 
der reoognl- 
tanoe. 


In  re  MaJUton. 

A  witness,  who  had  come  to  York  under  recog- 
nizance, to  give  evidence  on  the  trial  of  Rex  v. 
Brooke^  for  forgery,  became  insane,  and  it  was 
thought  necessary  to  convey  him  to  the  lunatic 
asylum  as  Wakefield. 

Maude,  counsel  for  the  prosecution,  applied  for 
the  expenses  of  medical  attendance,  during  the  time 
that  the  witness  remained  in  York,  after  he  was 
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attacked;  and  also  for  the  expenses  of  conveying  bim 
to  Wakefield. 

PaUesan^  J.,  doubted  his  authority  to  allow  them, 
but  expressed  bis  willingness  if  be  bad  the  power. . 

On  a  subsequent  day,  Greenwood  (who  was  with 
Maude)  informed  the  court,  that  Parke j  J.,  had 
allowed  a  witness,  who  was  brought  to  bed  during 
ber  attendance  under  a  recognizance,  the  difference 
between  the  expenses  which  would  have  been  in- 
curred had  she  been  at  home,  and  those  actually 
incurred  at  York. 

Upon  that  authority,  Patteson,  J.,  ordered  a  si- 
milar allowance. 


.  York 

Anonymous.  sp.  Auizen* 

Expenses  are  not  allowable  on  an  indictment  for  Expeoae*  not 
endeavouring  to  conceal  the  birth  of  a  child. — Vide  concealment 

cases. 

ante^  tit.  ^'  Concealing  the  birth,"  p.  45. 


1829. 

Expenses  in  criminal  cases  can  only  be  allowed  Expemci  ai- 

t  -_,,,--_  lowed  onlyon 

on  reca^zance  or  subpcena. — Per  HuUock,  B.        reoogninmce. 


&c* 


Michael  Flannery's  Case. 


Lancaster 
1838. 


The  coroner  bound  the  prosecutor  and  witnesses  Expenses  al- 
lowed where 
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accuied  did    ovet  to  appear  at  the  assises,  to  give  evidence  in  a 

nocappstr  on  m  ,        « 

prockmadoD  case  of  manslaugnter. 

made. 

The  piisoner,  who  had  not  been  apprehended 
since  the  inquest,  and  was  not  under  recognisance, 
did  not  appesr  to  take  his  trial. 

Alderson,  J.,  ordered  him  to  be  called,  and  pro* 
damation  to  be  made,  that,  if  he  did  not  come  for- 
ward, the  trisl  would  be  put  off  to  the  next  assises. 
The  prisoner  did  not  answer. 

Sir  O.  Lewin  then  aj^ed  for  the  expenses  of  the 
prosecutor  and  witnesses. 

Aldenon^  J.,  asked  the  officer  of  the  court  as  to 
the  practice,  who  said  it  was  usual  to  allow  them  in 
such  cases,  end  they  were  allowed  accordingly. 

Njiwcaatlb      Note. — On  the  authority  of  the  last  case,    Gur- 
>M3>       ney^  B.,  allowed  the  costs   under  similar  circum- 
'**^  stances  at  Newcastle. 


FELONY  AND  MISDEMEANOR. 

**"**ia£***'  •'*'***  Burrow*9  Case. 

On  indict-         On  an  indictment  for  felony,  the  form  of  law  re- 

nwnt  for  lb-  ,  ,,*/••, 

lony*  Jury     quires  that  the  jury  should  find  the  prisoner  guilty 
J^JJJJJ**^  of  feUm^ff  or  else  acquit  him.     It  will  not  allow  a 
party  who  is  indicted  for  a  felony  to  be  found  guilty 
o{  Afnisdemeatun^.     Per  Holroffdf  J. 

*  If  it  were  otherwise,  a  prosecutor  might  alwajrs,  by  pre- 
ferring I  charge  of  felony,  deprive  the  aooused  of  the  benefit 


i 
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FORGERY. 


Lancahtbr 


WrigMs^  Roden's^  and  Hol^ate^s  Case.  ^m.  ^im^mv. 

1888. 

PriBoneTs  were  indieted  fomtteringaforgedbaikk-  J^?^^  ** 
er^8  cheque.  It  appeared  diat  a  person,  nttm^  ^l^iSif?^' 
Townendy  was  in  the  habit  of  signing  blank  chequeB^  at^bcS!  !•  a 
and  kaTing  them  with  his  clerk,  when  bnaiiiess  ^^bSie.'  ^  *^ 
called  him  away  from  home.  One  of  these  cheques  haKto^ksv- 
feQ  into  the  hands  of  the  prisoners,  who  filied  up  blank  dwouea 

outf  would 

the  blank  with  the  words  *'  One  Hundred  Pounds"  be  liable  to 

'     hif  banker 

and  dated  it.  ^^  p"*^  ^^ 

same* 

The  cheque  was  of  the  firm  of  Jones,  Lloyd  &  ^^^^ 
Co.,  of  Manchester.  ?Sn?i£. 

CoAmofi,  for  the  prisoner,  objected  that  the  signa-  iviJSIend, 
ture  being  genuine^  it  could  not  be  said  that  the  pri-  SIJ^l^^^^^ 
soner  had  uttered  a  forged  instrument.  aeif  kTm- 

^(^y^$  J>» — *'By  filling  in  the  body,  and  dating  riaiKeisfiiui. 


ift/ttt  emauetr-Hi  etptf  cf  the  indietment'^a  $peeial  jurif — 
^  r*ghi  tf  inmene,  and  the  privilege  of  being  ai  large  on 
M/  until  the  time  of  trial.  The  whole  of  which  he  is  en* 
titled  to  elom,  if  dunged  only  wifli  a  ndademeanor.  Fide 
1  Stnkie^s  Ciim.  Pleading,  2Dd  Edit  p.  42,  and  the  easea 
there  eoUected. 

The  only  exception  to  (his  nde,  Is  that  intxoduoed  by  the 
iSG«o.t,  e.  68,  (mlf,  p.  48),  whieh  etiablea  the  jury,  on  aa 
iaiietnMot  against  a  woman  for  the  mnider  of  her  child,  to 
aoquit  her  of  the  mnider^  and  find  that  ahe  **  endeawntred  to 
cMeeal  the  UrtK** 


136  CROWN    REPORTS. 

it,  he  made  it  a  perfect  instrument,  which  it  previ- 
ously was  not*." 

CoUman  next  contended,  that  the  banker  was 
not  bound  to  pay  it,  and  could  not  call  upon  Town- 
end  for  reimbursement;  and  that,  therefore,  the 
count  with  intent  to  defraud  Townend  could  not  be 
supported. 

Bayletfy  J. — "  I  have  no  dou\>t,  that,  if  a  man 
leaves  a  blank  cheque  out,  with  his  name  in  his  own 
hand-writing  at  the  bottom,  and  is  in  the  habit  of  so 
doing,  the  bankers  may  pay  the  cheque,  and  call 
upon  the  customer  for  the  amount." 

CoUman  then  objected,  that  the  firm  under 
which  the  cheque  purported  to  be  drawn  was 
dissolved,   and  had  been  so  for  nine   months,    or 


*  Bayley,  J.,  distinguished  this  caae  from  thecase  in  which 
it  is  said,  that.  If  the  acceptance  of  a  hill  of  exchange  be 
fofged,  the  forgeiy  must  he  expressly  alleged  to  be  a  fozgery 
of  an  acceptance. 

In  this  case  the  instrument  was  not  a  cheque  until  com- 
pleted— it  was  an  impei&ct  instrument  till  then;  and  al- 
though it  was  not  in  point  of  fact  made  entirely  by  the  ac* 
cttsed,  yet  it  has  been  held  that  the  doing  that  which  is  ne- 
cessary to  make  an  imperfect  instrument  a  perfect  one,  is  a 
forgery  of  the  whole. 

He  mentioned  the  following  case — **  A  note  was  made 
payable  at  a  house  in  the  Borough.  The  house  Ddled. 
Somebody  introduced  the  name  of  a  new  house.  It  was 
held  to  be  a  forgeiy  of  the  whole  note." 
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more;  and  that  the  bankers  had  notice  thereof*. 
Bat,  at  this  moment,  a  variance  being  sn^ested — 
Bayley^  J;,  declined  to  decide  the  point,  until  that 
objection  was  disposed  of. 

The  variance  was  as  follows  : — The  indictment 
set  forth  the  instrument  as  being  signed  "  Town- 
end,"  which  was  the  proper  name  of  the  person  who 
signed  it. 

On  comparing  the  indictment,  however,  with  the 
instnunent,  the  jury,  to  whom  Bayhy^i.^  referred  it, 
were  of  opinion,  that  the  name,  as  written  on  the 
latter,  was  "  Townend." 

Bay  ley  f  J.,  consulted  HuUock^  B.,  and  they  were 
both  of  opinion  that  it  was  fatal. 

NoU. — ^A  second  indictment  was  preferred,  alleg- 
ing the  instrument  to  be  signed  Tewnend  &  Sons, 
and  the  prisoner  was  thereupon  convicted. 


John  WiUiams'  Case.  ^"SiJ™ 

1829. 

Prisoner  was  indicted  for  forging  a  deed.    When  compnjson 
the  case  was  closed,  and  the  jury  had  turned  rounding  by  jury, 
to  deliberate,  Bayley^  J.,  called  the  person  whose 
name  was  alleged  to  have  been  forged  by  the  pri- 


*  The  note  was  drawn  when  Townend  carried  on  buai- 
nets  alone,  under  the  firm  of  Townend  &  Sons;  but  it 
was  presented  for  payment  after  he  had  taken  a  partner. 
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soner  into  Uie  box,  and  desired  him  to  write  bis 
name  on  a  sheet  of  paper;  which  he  did;  and 
Bayley^  J.,  then  handed  it  to  the  jury,  together  with 
the  imputed  forgery. 


YoftK 
)8S7> 


Au  written         Prisoner  was  charged  with  forging  a  promissory 

lUCC  Jin  IS  S  ^^BB 

fttiivwkiics.  note  for  the  payment  of  money.  The  note  was  in- 
tended to  be  dated  August^  and  had  on  the  left  hand 
side  of  the  heading,  the  letters  ** Au"  The  letter 
**  u"  however,  was  written  so  like  the  letter  m,  that 
it  could  not  pass  for  a  u • 

HttUoekf  B.,  held  it  to  be  a  fatal  variance*. 


York 

^^'ffif**"'  Musgrave^s  Case. 


A  bill  dnwn.      Prisoner  was  indicted,  fpr  that  he,  having  in  his 

indoned.  aad 


*  By  S  &  8  Will  4,  c  1S3,  a.  3— In  ozder  to  prevent 
jnBtioe  being  defeated  by  derical  or  verbal  inaccurades,  it  ia 
enacted,  "That in  all  informatioiiB  or  indictmentB  for  forging, 
or  in  any  manner  uttering  any  Instmment  or  writing,  it  shall  not 
be  necessary  to  set  forth  any  copy  or  fiu^iimile  thereof;  Imt 
it  shall  be  sufficient  to  describe  the  same  in  such  manner  as 
would  sustain  an  indictment  for  stealing  the  same. " 

jyoto»— It  is  to  be  observed  that  this  statute  dota  not  pro- 
vide for  the  ease  of  a  party  charged  with  having  a  foiged  in- 
strument in  his  posseisioB. 


vomoEBT*  1,39 

MsesaioB  a  certain  ImH  of  exdunee,  -oi  wluch  the  accepted  by 

prifoner,  and 
foflowinff  is  the  tenAr:  madepavable 

Lubbock'A  & 

"No.  159.  "£1§.  5*.  (W.  SSSfffi'tobe 

"  Two  numtlis  after  date,  pay  to  myself  or  order  SSSS  to" 
the  mm  of  nineteen  pounds  and  five  shillings  for  SSSi'ifoJS^^ 
value  received,  as  advised  by —  wokSu 

'*  J.  H.  MUSOBAVS.  ' 

''  To  Sir  John  Lobbock,  Bart.  &  Co. 
Bankers,  London." 

did  forge,  ftc.  an  acceptance  of  the  tenor  foDowing: 

"  Accepted,  payable 

*' At  Sir  John  Lnbbock,  Bart.  &  Co.*8 
*'  Bankers,  London." 

with  intent  to  defraud  the  said  Sir  John  Lubbock, 
Bart.  &  Co. 

The  bin  was  drawn  by  the  prisoner,  indorsed  by 
him,  and  accepted  by  him.  On  being  taken  into 
custody,  he  did  not  deny  or  attempt  to  disguise  the 
fact;  neither  did  he  personate,  or  in  any  manner 
show  an  intention  to  personate,  any  other  person. 

The  bill  was  paid  away  to  one  of  the  parties 
named  in  the  indictment,  as  intended  to  be  defraud- 
ed by  it;  but  it  was  never  presented  for  payment, 
and  consequently  not  refused.  No  person  was  caUed 
to  n^ative  the  authority  of  Sir  John  Lubbock  to 
the  prisoner  to  accept  the  bill  for  him,  or  on  his 
behalf;  neither  was  there  any  other  evidence  given 
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of  an  intent  to  defraud  Sir  John  Lubbock,  or  any 
of  the  persons  named  in  the  other  counts  of  the 
indictment. 

LUtlecUdet  J.,  thought  the  counsel  for  the  prose- 
cution had  left  the  case  short  in  not  proving  an  at- 
tempt to  defraud  Sir  John  Lubbock,  or  some  one 
specifically  mentioned  in  the  indictment;  and  was 
further  of  opinion,  that  the  acceptance,  being  proved 
to  be  in  the  handwriting  of  the  prisoner,  was  not  in 
itself  primd  facie  evidence  of  a  forgery,  sufficient 
to  put  him  on  his  defence.  But,  after  some  dis- 
cussion, in  which  Hardy  for  the  prosecution  strong- 
ly contended  that  it  was,  he  allowed  the  case  to  go 
to  the  jury,  intimating,  that  he  should  reserve  the 
point  in  the  event  of  a  conviction/ 

He  then  told  the  jury,  that  if  they  thought  the 
prisoner,  when  he  paid  away  the  bill,  intended  that 
the  party  to  whom  he  paid  it  should  add  his 
name,  it  was  an  incomplete  acceptance.  But,  that 
if  they  considered  that  he  uttered  it  with  a  frau- 
dulent intent,  meaning  that  it  should  pass  as  the 
acceptance  of  the  drawee,  they  would  then  find 
him  guilty ;  and  he  would  take  the  opinion  of  the 
Judges,  as  to  whether  it  was  an  acceptance  within 
the  terms  of  the  act  of  parliament. 

The  prisoner  was  acquitted. 

Note. — The  learned  Judge  conceded  the  point, 
that,  if  it  had  been  written  by  Sir  John  Lubbock 
himself,    without  his    signature    being   added,    it 
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would  faaye  been  recoyeraUe  upon  in  an  action  at 
law. 

0&«. — ^The  indictment  contained  no  averment, 
that  the  acceptance  purported  to  be,  or  was  intended 
to  operate  as,  the  acceptance  of  the  drawee. 


Carlislk 


WiUiam  Maor*9  Case.  ^-  Amttm, 

1887. 

Prisoner  was  indicted  for  havinir  embezzled  a  bill  a  bank  post' 

bill  detoibed 

exchange.     In  evidence,  it  was  proved  to  be  t 


bank  post  biU.  Varianeefa- 

HuUockj  B.,  held  the  variance  fatal,  and  directed 
an  acquittal. 

Note.— In  Birkett's  case,  R.  &  R.  C.  C.  251, 
(for  forgery),  the  Judges  held  that  a  bank  post 
bill  might  properly  be  described  as  a  bank  bill  of 
exchange,  though,  as  a  bill  of  exchange  generally ,  it 
could  not. 

In  Rex  V.  Fanny  Chard,  R.  &  R.  C.  C.  4S8, 
the  Judges  held,  that  they  could  not  take  notice 
that  what  is  now  called  a  bank  post  bill,  fell 
within  any  of  the  descriptions  in  2  Geo.  2,  c.  25*. 
Also,  that  the  instrument  not  being  set  out  in  the 


•  See  now   11  Geo.  4  &  1  Will.  4,  c.  66,  s.  3,  which 
exprenly  names  a  bank  post  bill  aa  a  subject  of  forgery. 
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indicftmeBt,  diey  could  not  say  what  a  bank  post  bill 
was.  And  forther,  that,  as  the  instrument  was  not 
a  hiU  at  the  time  the:  statute  passed,  diie  prisoner 
sheold  have  been  acquitted;  a  paidon  WBff  therefore 
recommended* 

The  indictment  was  for  larceny  in  stealing  a  bank 
post  bill  made  for  the  payment  of  10/.,  contrary  to 
2  Geo.  2,  c.  25. 


LANCASm 

*"  im!"'  James  Ktrktoood'i  Case. 


TbeutMriDg      Prisoner  was  indicted  for  uttering  a  forged  Bank 

nil  Irtin  piO' 

mJuorv  note  of  Ireland  note. 

in  Encund  b 

SicSSw  *ta*°'  ^*  ^^  objected  by_  Cottingham,  for  the  prisoner, 
England.  that  the  45  Geo.  8,  c.  89,  which  made  the  uttering 
of  promissory  notes  for  the  payment  of  money  fe- 
lony, did  not  extend  beyond  England  and  Scotland,  the 
words  of  the  statute  being — "Whereas  it  is  expedient 
that  such  provisions  should  extend  and  be  in  force 
in  every  part  of  Great  Britain,"  omitting  all  men- 
tion of  Ireland;  and  inasmuch  as  the  note  in  ques- 
tion purported  to  be  drawn  in  Dublin,  and  was  made 
payable  there,  it  was  not  an  offence  to  utter  the 
same  in  England,  He  cited  Dich*s  case,  1  Leach, 
68,  which  was  an  indictment  on  2  Geo.  2,  c.  25, 
the  original  forgery  act,  for  uttering  a  Scotch  note 
at  Carlisle*. 

*  Bat  there-was.  a  elauM  in  that  act  zeatrictiiig  its  opera- 
tioQ  to  England. 
The  Judges,  in  Dicfi^t  cote,  were  nearly  equally  divided* 
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Camrienojff  in  reply,  contendtd  tlut  the  45  Oeo. 
3|  c.  89,  was  a  gtncnd  act,  aad  he  cited  the  antho* 
nCy  of  Lord  Mam/iM  (Burrow's  Rep.)*  for  the  po- 
ritioa  that  a  general  act,  which  did  not,  either  in  terms 
or  by  implicatioii,  eaednde  either  Scotland  or  Ire- 
land— Mclnded  1>oth$  and  he  refiorred  to  7  &  8  Oeo. 
4,  c.  30,  8.  4S,  (^e  Malicioiis  Trespass  Act), 
whidi  contains  a  daase  expressly  ezdnding  thoee 
psfta  of  the  United  Kingdom  from  its  operation,  in 
order  to  shew  that  the  Legislatiure  must  have  consi- 
dered, that,  without  snch  dause,  they  would  have 
been  inoluded  in  the  general  words. 

[LUMkU,  J.—*'  Undoobtedly,  if  the  words  of 
a&  act  of  Parliament  are  general,  andthere  is  nothing 
hi  the  act  to  shew  that  the  Legislature  intended  to 
confine  itsopnvtiott  toBngland,  it  will  extend  toScot- 
Umd  end  Ireland.  But  it  remains  to  he  considered 
whether,  m  the  present  case,  there  are  circum- 
stances tending  to  shew  diat  the  Legislature  did 
mean  to  restrain-  the  operation  of  the  45  Geo.  3, 
c.  89,  to  this  country'*]. 

Sir  O,  Lewntf  on  the  same  side,  signed,  that  at  the 
thne  of  the  2  Geo.  2  being  passed,  the  anion  with 
Ireland  had  not  taken  place ;  that  that  act  had  been 
confined  to  England;  that  the  41  Geo.  3,  c.  39, 
was  passed  after  the  union  with  Ireland,  and,  in 


and  the  prisoner,  after  lying  -a  long  time  in  gaol,  was  even- 
toally  pardoned. 
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that  act,  no  mention  was  made  either  of  Scotland  or 
Ireland;  and,  therefore^  supposing  the  45  Geo,  3, 
had  not  been  passed  at  all,  the  41  Geo.  3,  c.  39, 
would  have  extended  to  the  three  countries ;  that  the 
41  Geo.  3,  by  implication,  repealed  the  clause  in  2 
Geo.  2,  which  excluded  Scotland;  but  doubts  hav- 
ing arisen  whether  such  was  the  intention  of  the 
Legislature,  the  45  Geo.  3,  c.  89,  was  passed  for 
the  purpose  of  extending  the  41  Geo.  3,  to  every 
part  of  Great  Britain;  and,  therefore,  inasmuch  as 
the  41  Geo.  3,  standing  by  itself^  would  extend  to 
Ireland,  it  was  rather  too  much  to  assume  that  a 
statute  which  was  afterwards  passed  for  the  express 
purpose  of  extending  it  to  every  part  of  Ghreat  Bri- 
tain, was  intended  at  the  same  time  to  exclude  Ire- 
land firom  its  operation.  But,  admitting  that  it  did 
not  extend  to  Ireland,  so  as  to  aUow  of  an  indict- 
ment being  maiutained  upon  it  in  that  country ;  yet, 
inasmuch  as  it  used  the  general  words  **  promissory 
note,'*  without  distinguishing  ^ere  made,  and  in- 
asmuch as  the  note  in  question  purported  to  be  a 
**  promissory  note^**  it  became  liable  to  indictment  if 
uttered  in  this  country,  though  made  in  any  foreign 
part;  and  supposing  it  to  be  a  genuine  note,  the 
Grovernor  and  Company  of  the  Bank  of  Ireland 
might  be  sued  upon  it  in  this  ^country,  simply  as 
being  a  ''promissory  note;"  and  being  a  promis- 
sory note  for  one  purpose,  it  must  be  so  consi- 
dered for  all.     It  was  further  suggested,  that  the 
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common  law  of  Scotland  was  not  the  same  as  that 
of  England,  and  that  it  might  be  expedient  in  many 
cases  to  name  Scotland,  particularly^  where  an  act 
would  not  otherwise  extend  to  that  country,  because 
of  its  peculiar  legal  constitntion :  whereas,  whenever 
an  enactment  founded  upon  common  law  principles 
applied  to  tlus  country,  it  would  apply  equally  to  Ire- 
land, unless  intercepted  by  some  legislative  pro- 
▼ision. 

LUUedaief  J.,  gave  no  opinion  upon  the  point; 
but  said,  that,  if  necessary,  he  should  reserve  it  for 
the  consideration  of  the  Judges. 

The  prisoner  was  convicted. 

Note. — On  Saturday,  4th  of  June  following,  thir- 
teen Judges  {Garrouff  B.,  and  PaUesont  J.,  being 
absent)  met  in  the  Exchequer  Chamber,  and  re- 
solved unanimously  that  the  conviction  was  right. 


SttmfieUCs,  Kirkwood's,  and  Dade's  Case.         ^\^'^' 


Prisoners  were  indicted  for  for&ini?  a  5^.  note  of  *^"e^«»JP"- 

o     °  tout  contri- 

the  Wirksworth  and  Ashboum  Derbyshire  Bank,  of  J;jj;fjg°f 
Arkwright  &  Co.  3\£^;J 

Dade  made  his  escape  from  Lancaster  castle  on  ^^J^^ 
the  momiog  of  the  trial.  ^  ue^ii 

WUsoUf  an  approver,  was  admitted  to  give  evi-  convicted  of 
dence,  and  stated  that  he  had  employed —  tfao^'the 

■eveiftl  part  left 

Ist,  Stansfield  to  make  the  paper,  bad  never 

*    *  previouslY 

2nd,  Kiikwood  to  engrave  the  plate,  ™«f  mtcS*' 

II  commit  the 


146  CROWN  KEP0RT8. 

3rd,  Dade  to  fill  up  and  sign  the  notes. 

That  he  had  famished  each  of  them  in  turn  with 
the  same  genuine  Wirksworth  note  as  a  pattern 
note  from  which  to  complete  their  several  parts. 
He  also  stated,  that  Stansfield,  Dade,  and  himself, 
and  also  Dade,  Kirkwood,  and  himself,  had  met  to- 
gether and  held  conversations  on  the  suhject  of  forg- 
ing Wirksworth  notes  after  the  paper  had  been  made 
by  Stansfield;  but  it  did  not  appear  that  Stansfield, 
Kirkwood  and  Dade  had  ever  met  on  the  subject, 
nor  yet  Stansfield  and  Kirkwood. 

LittledalCf  J.,  told  the  jury,  that,  if  they  were  of 
opinion  that  Stansfield  knew  the  paper  was  for  the 
purpose  of  engraving  Arkwright*s  notes,  it  was  not 
necessary  that  he  should  know  that  Dade  was  to  fill 
them  up,  or  Kirkwood  to  engrave  them ;  but  that 
the  merely  making  the  paper,  unless  he  knew  at  the 
time  that  it  was  for  a  forgery  on  a  particular  bank, 
would  not  render  him  liable  to  be  found  guilty  of  for- 
gery. Again,  if  Kirkwood,  when  he  engraved  the 
notes,  knew  that  they  were  to  be  filled  up  as  Ark- 
wright's  notes,  he  was  to  be  considered  a  party  to 
the  forgery,  though  he  had  no  communication  with 
the  party  who  filled  them  up. 

The  jury  found  the  prisoners  guilty,  but  the 
learned  Judge  diought  it  right  to  reserve  the  follow- 
ing case  for  the  opinion  of  the  Judges,  viz.  whether 
a  forgery  can  be  committed  by  several  persons,  each 
contributing  a  distinct  part  at  different  intervals  of 
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time,  and  not  in  the  presence  of  eacli  other,  with* 
out  shewing  that  all  the  several  parties  had  previ* 
oasly  met  eaeh  other,  and  agreed  to  commit  the 
forgery  in  question. 

Naie. — On  the  4th  June,  1881,  the  Judges  (ex- 
cept Pattiwmf  J.,  and  G arrow ^  B.,)  assembled  in 
the  Bxchequer  Chamber,  and  unanimously  agreed 
that  the  conviction  was  right.  They  also  de- 
dared  their  opinion,  that  Bin^ley's  case  to  the  same 
effect,  reported  in  R.  &  R.  C.  C.  446,  was  pro- 
perly dectAed. 

A  C.  R.  &  R.  C.  C.  304. 


FORMER  CONVICTION. 

By  7  &  8  Geo.  4,  c.  28,  s.  11,  it  is  enacted,  7ft8G6o.4, 
"  That  in  an  indictment  for  any  felony,  (not  pu-  TbedMgeof 
nishahle  witli  death),   committed  after  a  previous  JJJJ2  "Sit 
conviction  for  felony,  it  shall  be  sufficient  to  state  ^^  *°^* 
that  the  offender  was,  at  a  certain  time  and  place, 
convicted  of  felony,  without  otherwise  describing 
the  previous  felony ;  and  a  certificate  containing  the 
mbstance  and  effect  only  (omitting  the  formal  part) 
of  the  indictment  and  conviction  for  the  previous 
felony,  purporting  to  be  signed  by  the  clerk  of  the 
court,  or  other  officer  having  the  custody  of  the  re- 
cord of  the  court  where  the  offender  was  first  con- 
victedy  or  by  the  deputy  of  such  clerk  or  officer, 
shall,  upon  proof  of  the  identity  of  the  person  of  the 

h2 
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offender,  be  suiBcient  evidence  of  the  first  convic- 
tion, without  proof  of  the  signature  or  official  char- 
acter of  the  person  appearing  to  have  signed  the 
same." 

Upon  the  above  provision  much  difference  of 
opinion  prevailed,  both  at  the  bar  and  among  the 
Judges,  as  to  the  manner  in  which  it  was  intended 
to  be  applied ;  it  being  understood  by  some  that  it 
was  introduced,  as  well  for  the  purpose  of  raising  a 
presumption  of  guilt  against  the  accused,  as  to 
enable  the  Court,  in  the  event  of  a  conviction,  to 
pass  a  severe  sentence  upon  the  prisoner;  while 
others,  unable  to  reconcile  the  plain  injustiee  of 
sending  a  prisoner  to  trial  upon  new  facts,  with 
the  mind  of  the  jury  prepossessed  against  him, 
thought  the  Legislature  could  only  have  intended 
the  latter. 

lancabtsr  Park,  J.,  said,  his  course  was  not  to  allow  the 
i8»>r  former  conviction  to  be  noticed,  until  the  charge  of 
felony  under  inquiry  was  disposed  of.  Parke,  J., 
said  he  differed  from  him,  but  had  agreed  to  adopt 
his  practice  until  an  opportunity  should  be  afforded 
of  consulting  with  the  other  Judges. 

Note, — At  a  subsequent  Assizes,  Parke,  J.,  in- 
formed the  BAR  that  the  Judges  had  considered  the 
subject,  and  agreed,  that,  upon  the  construction  of 
the  statute,  the  allegation  of  a  former  conviction* 
must  be  considered  as  a  part  of  the  indictment ;  that 
the  prisoner,  when  called  upon  to  plead,  must  plead 
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to  it  as  SQch ;  and  that  the  jury  must  he  charged,  at 
the  outset  of  the  inquiry,  with  the  whole  matter 
that  they  have  to  try. 


Holmes* 3  Case,  sum,  Aantes, 

IndictDDient  contained  two  counts — one  for  hur-  semue,  that  a 
glsry,  and  one  for  larceny.     To  the  latter,  a  charge  vfctSap?* 
^former  conviction  was  appended^  SSnt  for  ir- 

HuUockf  B.y  would  not  say  positively  that  thev  **<^^<*^io*I>- 
,J..  *  *  '  ed  to  a  count 

could  not  be  joined,  but  he  made  the  counsel  for  the  ^^  burglary. 
prosecution  elect  which  he  would  go  upon. 
Hardy  and  Dundas  were  for  the  prosecution. 

^ote, — In  Bkmd^s  case,  BvUand,  B.,  after  con-      york 
suiting  Denman,  C.  J.,  thought  it  right  to  act  upon       1833.**** 
the  authority  of  the  above  case. 

Sir  G.  Lewiu  was  for  the  prosecution. 


GAME. 


James  Riley* s  Case, 
By  the  9  Geo.  4,  c.  69,  s.  9*,  it  is  enacted,  9  oeo.  4.  c 

69s.9> 

**  That  if  any  persons,  to  the  number  of  three  or  in «» indict- 

*  See,  in  reference  to  this  dause  and  also  sectioDs  1  &  2, 
^9ff9  ca$e,  1  M.  C.  C.  330;  Payne's  cote,  1  M.  C.  C.  378; 
^  Warner't  case,  1  M.  C  C.  380;  where  the  right  of  game- 
^ccpeis  to  apprehend  poachers  is  considered. 
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under  the      more  together,  shall  hy  night  wdawfmBy  enier  or  be 
ii^  Act.  itb  in  any  land*  whether  open  or  inclosed,  for  the  pnr- 

not  Decenary  *  -»  r  ^  r 

dafte^uToi-  P°^®  ^^  taking  or  destroying  game  or  rabbits,  any 
Stwe^A?*  ^^  ^^  persons  being  armed  with  any  gun,  cross- 
tCTiuwetmd  ^^^*  fire-arms,  bludgeon,  or  any  other  offensive 
b^oremu^  weapon,  each  and  every  of  such  persons  shall  be 
guilty  of  a  misdemeanor,  and  being  convicted  there- 
of before  the  Justices  of  gaol  delivery y  or  of  the 
Court  of  Great  Sessions  of  the  county  or  place  in 
which  the  offence  shall  be  committed,  shall  be  lia- 
ble, at  the  discretion  of  the  Court,  to  be  transported 
beyond  seas,  for  any  term  not  exceeding  fourteen 
years,  nor  less  than  seven  years,  or  to  be  imprisoned 
and  kept  to  hard  labour  for  any  term  not  exceeding 
three  years*." 


57  Geo.  3.  c.        *  The  Ist  section  of  the  above  statute  repealed  die  57 
^'  "*  ^'  Geo.  d,  c.  90,  (the  fonner  Night  Poaching  Act),  which  contain- 

ed the  following  provision  coxresponding  to  the  9th  section 
of  the  new  act,  viz. — *'  If  any  person  or  persons  having  en- 
tered into  any  forest,  chase,  park,  wood,  plantation,  close,  or 
other  open  or  inclosed  ground,  with  the  intent  illegally  to 
destroy,  take,  or  kill  game  or  rabbits,  or  with  the  intent  to 
aid,  abet,  and  assist  any  person  or  persons  illegally  to  de- 
stroy, take,  or  kill  game  or  rabbits,  shall  be  fiund  at  night, 
that  is  to  say,  between  the  hours  of  six  in  the  evening  and 
seven  in  the  morning,  from  the  1st  day  of  October  to  the 
Ist  day  of  February,  between  seven  in  the  evening  and  five 
in  the  morning  from  the  1st  day  of  February  to  the  Ist  day 
of  April,  and  between  nine  in  the  evening  and  four  in  the 
morning  for  the  remainder  of  the  year,  armed  with  any  gun. 
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Pntooer  was  cliarged  under  the  above  statute  on 
the  following  indictment : — 

"  Lancashire  to  wit: — ^The  jurors  &c.  present  indictment, 
that  James  Riley»  late  of  &c.(   and  divers  other 


r,  fire-amtf,  bludgeon,  or  any  other  ofiendve  wea- 
pon, ereij  such  penon  so  offending  shall  be  acfjudged  guil- 
tj  of  a  miidemeaiior,  &c." 

In  SmUk^t  and  Preston's  cote,  under  this  statute,  the 
Judges  held,  that  where  several  are  together,  and  on/y  one 
of  them  is  aimed,  it  is  sufficient  to  bring  the  case  within  the 
ststote;  IL  ft  R.  C.C.  368.  (1818). 
But,  in  SoMtkem^M  cote,  they  held,  that,  if  one  has  anns  with- 
out the  knowledge  of  the  others  who  are  wis-anned,  the  un- 
aimed  are  not  liable  to  be  convicted.  lb.  444.  (1821).  See 
also  Ihffe^t  and  Hunft  case,  post,  tit  **  Homicide." 

In  NadCe  and  Uitter's  ease,  where  the  prisoners  had  fired 
off  their  guns,  and  the  flash  had  been  seen  by  a  gamekeep^ 
er  before  they  were  themselves  discovered,  and,  on  be- 
ing diseoverMl,  it  appeared  that  they  had  abandoned  their 
guns,  and  were  creeping  away  upon  their  knees,  the 
Judges  held  that  they  'wece/oand  armed  within  the  meaning 
of  the  statute,  and  that  they  were  rightly  convicted.  lb. 
386.  (1819). 

In  OwemU  and  Prieketfs  case,  prisoners  were  chaiged  with 
entering  a  wood  called  the  *'Old  JValk."  It  was  proved  in 
evidence,  that  the  wood  had  always  been  called  the  "  Long 
Walk,"  and  had  never  been  called  or  known  by  the  name  of 
like  "  <nd  Walk."  The  Judges  held  the  variance  fatal.  1 R. 
&M.  118.  (1836). 

In  Barham*s  ease,  the  indictment  charged  that  defendant 
entered  a  particular  dose,  with  intent  then  and  there  illegally 
to  destroy  game,  and  was  found  in  the  close  aforesaid  armed . 
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persons  to  the  number  of  seven  together,  to  the 
jurors  aforesaid  unknown,  did  by  night,  about  the 
hour  of  twelve  of  the  clock,  on  the  5th  day  of 
December,  in  the  tenth  year  &c.,  at  the  town- 
ship of  Hurrcoat,  in-  the  parish  of  Whailey,  in 
the  said  county,  unlawfully  enter  a  certain  close  of 
land  there  situate,  belonging  to  Peregrine  Edmund 
Townley,  Esq.,  for  the  purpose  of  taking  game 
there,  armed  with  a  gun,  against  the  form  of  the  sta- 
tute, &c." 

Starkief  for  the  prisoner,  objected,  that  the  in- 
dictment was  insufficient,  inasmuch  as  there  was  no 
specific  allegation  that  the  prisoner  entered  the  close 
in  question  between  the  expiration  of  the  first  hour 
after  sunset^  and  the  beginning  of  the  last  hour  be- 


with  a  gun,  &c.  Upon  die  evidence,  it  appeared  that  he 
was  found  in  a  hop-ground  adjoining.  The  Judges  held  the 
conviction  wrong,  inasmuch  as  the  entry  with  intent  to  loll 
game  was  confined  by  the  indictment  to  the  close  specified; 
it  was  therefore  necessary  to  prove  the  intent  as  to  that  dote, 
lb.  151.  (1836). 

But,  in  Charles  Worker' t  cose,  the  defendant  was  chaigedL 
with  having  entered  a  wood  called  Kingshoe  Spinney,  with 
intent,  &c.  The  gamekeeper  saw  three  flashes  in  the  wood, 
and  heard  nine  reports.  The  prisoner  was  soon  after  seen 
in  a  close  acljoining  the  wood.  The  Judges  held,  that,  as 
there  was  evidence  to  satisfy  the  jury  he  had  been  in  the 
wood  armed,  or  was  one  of  a  party  who  had  been  so,  it  wma 
sufficient,  and  that  the  conviction  was  right  lb.  165.  (1827). 
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fore  sumrisef  the  period  which,  hy  the  12th  section 
of  the  statute,  it  is  provided  shall  be  considered 
night*. 


•  Sect  12.    Be  itenacted,  "  that,  for  the  puiposea  of  this  » <;«>  4,  c.  ®. 
aet,  themght  shall  be  considered,  and  is  hereby  declared,  to 
connnCTicff  at  the  expiration  of  the  fir^t  hour  after  sunset, 
and  to  condnde  at  the  beguming  of  the  last  hour  before 
suirise." 

In  Dmu^  eastg  10  B.  &C.  89,  the  indictment  charged, 
that  J.  D.  &&,  on  &c.,  at  &c.,  did  by  night  unlawfully  enter 
diren  doses  and  inclosed  lands  there  situate,  and  were  then 
and  there  in  the  said  closes  and  lands  armed  with  gpins  and 
other  ofienaiYe  weapons,  for  the  purpose  of  then  and  there 
tsking  and  destroying  game: — Held,  on  error,  that  the  in- 
dietment  was  bad,  inasmuch  as  the  words,  **  by  night,*^  being 
in  the  nuddie  of  the  sentence,  and  applied  to  a  particular 
branch  of  it,  could  not  be  extended  to  that  which  followed; 
that  if  the  words,  "  hy  night"  had  occurred  at  the  beginning 
of  the  sentence,  they  might  have  gowned  the  whole,  or,  if 
d»j  had  been  at  the  end  of  the  sentence,  they  might  hare 
refemd  to  the  whole. 

Loid  Tenterdenj  C.  J.,  added:  "  The  two  members  of 
the  sentence  are  distinct;  the  first  states  the  entry  into 
the  doses  by  night,  but  does  not  state  that  defendants 
vere  ikere  armed,  or  the  intevU  with  which  they  entered. 
The  second  branch  states  that  they  were  in  the  closes  arm- 
ed for  the  purpose  of  destroying  game,  but  not  that  they 
vcK  there  hy  night.  Neither  of  these  branches  of  the  sen- 
tence oontaina  all  that  is  requisite  to  constitute  an  offence 
«ithm  the  statute,  and  the  two  being  distinct,  the  indictment 
it  bad'*    Judgment  reversed. 

h3 


154 


CROWH  R£l>aRt$< 


Parke^  J.,  was  of  opinion,  that  such  an  allegation 
was  not  necessary,  and  that  ^e  offence  was  suffi- 
ciently charged  in  the  indictment  to  have  been  com- 
mitted in  the  night-time. 

The  prisoner  was  convicted. 
Indictment.        Note. — ^At  the  same  Assizes,   Lee  and  others 
were  convicted  on  the.  following  indictment,   con- 
taining the  allegation  in  question. 

'*  The  jurors  &c.  present  that  John  Lee,  &c.,  W. 
P.,  &c.,  and  J«  D.,  &c.,  by  night,  that  is  to  say,  after 
the  expiration  of  the  first  hour  after  sunset,  of  the  16th 
November,  in  the  year,  &c.,  and  before  the  beginning 
of  the  first  hour  before  sunrisey  on  the  17th  day  of 
the  said  month  of  November,  to  wit,  about  the  hour 
of  two  of  the  night  of  the  said  17th  day  of  Novem- 
ber, unlawfully  did  enter  into  and  upon  certahi  in- 
closed land,  belonging  to  H.  B.  Hoghton,  Esq., 
within  Bold  Park,  situate  and  being  in  the  township 
of  Bold,  in  the  county  of  Lancaster,  for  the  purpose 
of  destroying  game,  to  wit,  pheasants,  in  and  upon 
the  said  inclosed  land,  they  the  said  J.  L.,  W.  P., 
and  J.  D.,  being  then  and  there  unlawfully  armed 
with  guns  and  bludgeons,  against  the  form  of  the 
statute  &c«,  and  against  &c." 

The  same  point  that  was  decided  by  Parke ^  J., 
in  Riley* s  ease,  was  taken  by  Milner  in  Pearson's 
case,  York  Sp;  Ass.  1833,  and  was  overruled  by 
Gumey,  B. 
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GRAND  JURY. 


Langri$h*s  Case.  sum.  Amut, 

The  grand  jury  having  ignored  a  hill  for  horse-  Primer  di*- 
Stealing,  requested  that  the  prisoner  might  he  im-  expeoMt  n- 
mediately  discharged,  and  the  costs  of  the  prosecn-  ^J*^^  ^ 
tion  disallowed,  on  the  ground  that  there  was  no 
colour  for  the  prosecution. 

LMeddle^  J.,  assented. 


.PereevoTs  and  Others*  Case.  8u$iujiMttM, 

1833. 

Application  had  heen  made  for  Perceval  to  go  Gnnd  jury 

may  axncnd 

before  the  grand  jury,  as  a  witness  against  his  con-  ^^^^^ 
federates,  which  was  allowed.     But,  hy  an  inadver-    ^^J^^* 
fence,  his  name,  which  had  been  previously  inserted  ^^'^^' 
in  the  bill,  was  not  erased  before  it  was  sent  to  the  "  ^*^^<''' 
grand  jury.     The  grand  jury  returned  a  **  true  bill'* 
against  all  the  prisoners,  including  Perceval,  whose 
name  appeared  at  the  same  time  as  a  sworn  witness 
on  the  back  of  it. 

BoUands  B.,  having  requested  an  explanation, 
the  foreman  said,  the  grand  jury  were  of  opinion 
that  there  was  sufftcient  evidence  against  Perceval, 
without  the  statement  which  he  had  made  before 
them. 

DwuUut  for  the  prisoners,  objected  that  the  bill 
must  stand  as  delivered  into  court  by  the  grand 
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jury,  and,  being  matter  of  substance,  the  court  bad 
no  power  to  alter  it. 

BoUandf  B.,  held,  that  it  was  competent  to  the 
grand  jury  themselves  to  amend  any  thing  that  they 
had  done  under  a  mistake,  and  he  directed  the  bill 
to  be  handed  back  to  them;  which  was  done.  The 
grand  jury  then  retired,  and  shortly  after  returned 
with  a  "  true  bill"  against  the  others,  and  "  no  bill'* 
against  Perceval. 

HABEAS  CORPUS. 

RoubaUeVs  Case. 
Remoyaiar        The  removal  of  a  record  at  the  assizes  from  the 

raooTu  Roin 

amnty  ^^^^  *^  ^®  county  of  York  is  by  habeas  corpus^ 
under  38  Geo. 3,  c.  52,  s.  3. — Fide  tit.  "Practice," 
post. 


HIGHWAYS. 
9p.aZu,  Rex  V.  Sealehy. 

18S5. 

Award  under     An  inclosure  act  provided,  that  such  roads  as  the 
Act  commissioners  should  award  should  be  public  roads, 

and  subh  only. 

Per  Bat/ley,  J. — *'  I  consider,  that,  after  such 
award,  any  previously  existing  pubUc  road  not  in- 
cluded therein  would  cease  to  exist*." 


*  Where  plainliiff  had  an  allotment  of  land  made  to  him. 


i 
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Rex  V.  Scaleby.  J^'?'^^ 

^  Sip,  Aanzest 

,  ^  1825. 

Per  Bayhy,  J. — "  I  have  no  hesitation  in  saying  a  town  the 
that  a  town  may  be  the  terminus  of  a  public  way."  a  way. 


Rex  y.  Elliott,  ^  Auizea, 

On  an  indictment  for  stopping  up  a  highway,  Evidence  of 
Holroyd,  J.,  held,  that  what  witness'  father  told  him 
that  hi9  father  bad  said,  was  admissible  as  evidence 
of  repiUUian. 


by  a  commiisioner  under  an  indosare  act,  over  which  the 
defendants  had  a  private  right  of  way  before  the  passing  of  the 
act,  but  which  way  was  not  described  among  those  set  out  by 
the  commissioners  appointed  for  executing  that  act,  (the  ope- 
lation  of  which,  as  to  the  powers  of  setting  out  or  stopping 
up  roads,  was  left  to  the  Genex«l  Inclosure  Act,  41  Geo.  3, 
c  109) ;  and   the  commissioners  were  not  directed  to  set 
ont  other  roads  in  lien  of  such  as  might  be  stopped  up; 
bo^  on  the  contrary,  it  was  expressly  enacted  by  the  11th 
section  of  the  General   Inclosure  Act,  that   "all  roads, 
ways,  and  paths,  over,  through,  and  upon  such  lands  and 
grounds  which  should  not  be  set  out  (although  such  roads 
may  have  been  in  existence)  should  be  for  ever  stopped  up 
and  extinguished:" — It  was  held,  that  the  commissioners 
not  having  set  out  the  private  way  in  question,  it  became 
of  necessity  extinguished;  and  that  itwastmnecessary,  there- 
five,  for  the  conmiissioner  to  declare  in  his  award  that  the 
nme  was  stopped  up.   White  v.  Reevee  and  others,  2  Moore, 
aep.2S. 
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York 


^'  i«7?"'  ^^  V.  AOanson. 


fllf'^  ^  CircoiDBtaiices,  and  not*  time,  are  the  criterion  of 
a  dedication  of  a  way  to  the  public. — Per  Htd^ 
lock,  B.,  citing  Jarvis  v.  Dean, 


YOBK 


rmtkme  tf 
nurm 


JjJgJJ^^  "  In  doubtful  cases,  the  jury  are  to  look  to  the 

utility  of  the  road  to  the  public,  in  order  to  deter- 
mine whether  a  party  is  bound  to  repair  roHone 
tenurce, 

'*  An  adjoining  occupier  occasionally  doing  repairs 
for  his  own  convenience  to  go  and  come,  is  no  more 
like  that  sort  of  repair  which  makes  a  man  liabk 
ratUme  tefmrce^  than  the  repair  by  an  individual  of 
a  road  close  to  his  door  is  to  the  repair  of  the  road 
outside  his  gate."     Per  HuUochy  B. 


Lamcastbr 

18S8.  Rex  V.  MeUor, 


ns.  &  Adoi.  gy  ^jj  ^^^  ^£  parliament,  trustees  were  appointed 
m^'pafymx'  to  make  and  maintain  a  road  from  H.  to  S.,  and  the 
tute  duty      act  was  to  continue  in  force  for  the  term  of  twenty -> 

not  evidence 

of  the  adop-  one  years. 

tion  of  a  way.  -«»        i-n 

The  Court  .of  King  s  Bench  held,  that  the  per- 
formance of  statute  duty,  which  was  compulsory  on 
the  inhabitants  during  the  continuance  of  the  act  of 
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parliament,  was  not  an  adoption  of  the  road  by  the 
parishioners ;  and  that,  at  the  expiration  of  the  act, 
they  were  not  hound  by  the  common  law  to  repair 
sach  road,  because,  when  the  act  ceased  to  be  in 
operation,  the  rt>ad  made  pursuant  to  the  provisions 
of  the  act  ceased  to  be  a  public  road,  (Rex  v. 
Winter i  8  B.  &  C.  785),  and  the  common  law  ob- 
ligation to  repur  only  attaches  in  respect  of  such  roads 
as  have  been  adopted  by  the  public. 

And  per  LiULedaUt  J. — *'  A  road  becomes  pub- 
lic by  reason  of  a  dedication  of  the  right  of  passage 
to  the  public  by  the  owner  of  the  soil,  and  of  an 
acceptance  of  the  right  by  the  public  or  the  parish." 


Rex  V.  MelloT.  ^^L. 

1888. 

An  act  of  parliament  authorized  the  making  a  Act  or  pariia- 

meot  nwd 

new  road  between  Blackburne  and  Preston.    Before  must  be  com. 

pleted  io 

the  whole   line  of  the  new   road  was  completed,  order  to  make 

'^  township  11- 

an  indictment  was  preferred  against  the  township  ^  ^  '^ 
of  Mellor,  for  not  repairing  so  much  of  it  as  lay 
within  its  bounds,  and  which  portion  of  the  road 
vfos  completed. 

HuUocky  B.,  held  that   the   township   was   not 
liable. 
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VORK 

*'iwq^*  •  Rexy.  Hepworth. 


3  B.  8c  Adoi.       Indictment  charged  township  with  non-repair  of 

Act  of       a  highway.     It  was  proved,  that  the  road  in  ques- 

"^  ^i^  ^  tioii  was  befiTun  six  years  before,  under  a  local  tum- 

oompleted  In  d  /  ' 

OTderto mdce -pite  act;  that  the  trustees  had  finished  it  all 
US!*''**'*"  but  about  three  hundred  yards  at  one  end  of  the 
line,  and  one  mile  at  the  other,  (both  out  of  the 
township) ;  had  fenced  what  they  had  made,  had  put 
up  two  turnpike-gates,  and  had  taken  toll ;  that  the 
road  was  convenient,  much  used  by  the  public,  and 
leading  at  each  end  into  old  open  and  public  high- 
ways. 

Hidlock,  B.,  held  that  the  indictment  was  pre- 
mature, the  trustees  not  having  finished  the  road 
according  to  act  of  parliament,  and  consequently 
that  the  road  in  question  was  not  a  public  highway. 


VOBK 

^  AuisM,  Rex  V.  Cumberworth. 

1831. 


3R.  8c  AdoL  •      Indictment  charged  township  with  non-repair  of 
^ctof       highway.     The  road  in  question  was  part  of  a  road 
compiSSS  to  ™*^®  ^y  trustees  under  an  act  of  parliament,  which 
SJ^g^*  road  was  intended  to  lead  from  Wakefield  to  Ship- 
a  «^"P^' ley-lane-head  turnpike-road.     It  was  proved,  that 
the  trustees  had  completed  eleven  miles  and  a  half 
of  the  said  road,  to  a  point  where  the  new  road  in- 
tersected another  public  highway,'  leaving  half  a 


BJk  of  ifif  TMC  r  -JK  westein  eir^=='     ^— 
to  S}L7leT-iaB*-fi£M:  tnrnpike-ro*-  r-z—- 

UpoL  tbesf  MS.  Littiedak.  •-    rr^'^     -     ^ 

ooifiil:  S2id.  nwa.  raftion  for  £  i:*^  *:=—    -' 

of  iinc'f  Bea:^  i^iL,  tiiat  xli'  ae-  ^-    -^      -"" 

IdfTi-TetisrasL.  C.J.,  sz^-^^ — *  -    -^*'    — 
BC  tkcsioB  OL  ai^  pant  I  li^^-^  ^i:^     r:  "^ 
mmtCDzbt.    I:  Koas  i   2=^   i-^^-^. 
y|ift},ffflyBf-  fl&g!Tm£.  thai  inrv^  ^—   t"    s^-  '^  ' 
to  make  a  roaC  from  cm*  "i-^--  "^   t.  ~ .  • 
boosiii  10  mzks  die  ▼!..  :r  r   :i-j:   "  -i-     "-  " 
tibnnr  on  the  public  zir  ir-_-'_    --'.""- 
prt  of  it.    Tcinpik±-r-«i-    "-^    7-    --  ^ 

pablk  bnrden,  whici  tier   -"         '    'r=.="'- 
inpIicadoL.^* 


;3 


HOUl 


'«.  i 


,       t,:^--- 


.^         •   ' 
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counts :  it  is  not  proved  that  the  death  was  caused  by 
the  blow,  and,  if  it  had  been,  it  jippears  that  the  de- 
ceased received  it  in  an  attempt  to  invade  her  bam 
against  her  will.  She  had.  a  right  to  defend  her 
bam,  and  to  employ  such  force  as  was  reasonably 
necessary  for  that  purpose,  and  she  is  not  answer- 
able for  any  unfortunate  accident  that  may  have 
happened  in  so  doing.'*  Under  his  lordship's  di- 
rection the  prisoner  was  acquitted,  and  forthwith 
discharged. 

Sum.  AM$itM,  C,  Langstaffe^B  Case, 

1827* 

Death  by  Prisoner,  a  boy  twelve  years  old,  was  indicted 

whittle  *     for  manslaughter. 

The  prisoner  lived  with  his  £ELther  at  Wakefield, 
and  opposite  his  father's  house  was  a  cooper's  shop. 
The  prisoner  was  in  the  habit  of  going  to  the  shop 
and  taking  away  chips.  One  morning,  an  appren- 
tice of  the  cooper  told  him  he  was  not  to  come 
again.  In  the  afternoon,  however,  the  prisoner 
came  again,  and  the  apprentice  perceiving  him, 
spread  his  arms  out  to  prevent  his  reaching  the 
spot  where  he  usually  gathered  the  chips. 

The  prisoner  started  off,  and,  in  passing  a  work- 
bench, took  up  a  whittle^  (a  sharp-pointed  steel 
knife,  with  a  long  handle),  and  threw  it  at  the  ap- 
prentice ;  the  blade  of  the  whittle  entered  the  ap- 
prentice's body,  to  the  depth  of  four  inches,  and 
caused  him  to  die  in  twelve  hours. 
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Per  Huliock,  B.,  to  the  jury—"  If,  without  ade- 
quate provocation,  a  person  strikes  another  with  a 
deadly  weapon,  likely  to  occaden  death,  although 
be  had  no  previous  malice  against  the  party,  yet  he 
is  to  be  presumed  to  have  had  such  malice  at  the 
moment  from  the  circumstances,  and  he  is  guilty  of 
murder." 

The  jury  found  the  prisoner  guilty;  whereupon 
HuUoek,  B.,  observed,  that,  had  he  been  indicted 
for  murder,  the  evidence  would  have  sustained  the 
charge. 

York 

Woodhead's  Case.  ^isT'**' 


Prisoner  was  indicted  for  cutting  and  stabbing.  StabUnffwitb 
It  appeared  in  evidence,  that  he  and  his  companion, 
Adam  Wild,  were  in  a  quarrel ;  but  whether  any 
blows  passed  between  them  was  left  uncertain.  It 
further  appeared,  that,  while  the  quarrel  was  still 
going  on,  the  prisoner  drew  a  penknife,  and  stab- 
bed his  companion. 

Per  HuUoekf  B#->— "No  words  or  gestures,  how- 
ever provoking,  can  warrant  a  person  in  using  a 
dangerous  weapon  of  this  sort.  For  the  purpose  of 
constituting  the  offence  charged  in  this  indictment, 
if  death  had  ensued,  the  party  must  have  been  guilty 
af  murder.  If,  therefore,  you  should  be  of  opinion 
that  a  blow  was  first  given,  it  would  be  such  a  pro- 
vocation as  would  reduce  it  to  manslaughter,  and 
the  prisoner  will  be  entitled  to  an  acquittal," 
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ttm,  Ataimg,  Johnson's  Case, 

1827. 

Death  ooca-        Prisoner  was  indicted  for  manslaughter.     It  ap- 
byapredift-,    peared  in  evidence,  that  lie  had  been  fighting  in  the 

poifng  caiue> 

house  where  he  lodged,  at  Knaresborough.  In  the 
scuffle  he  struck  his  antagonist,  Edward  Cattin,  on 
the  stomach,  upon  which  he  fell.  The  surgeon  who 
opened  the  body  was  examined,  and  deposed  as  fol- 
lows:— '*The  muscles  of  the  stomach  were  dis- 
tended, and  the  vessels  of  the  brain  were  in  a  like 
state.  On  the  external  surface  of  the  stomach  there 
was  a  slight  discoloration ;  a  blow  on  the  stomach  in 
this  state  of  things,  arising  from  passion  and  intoxi- 
cation, was  calculated  to  occasion  death,  but  not  so 
if  the  party  had  been  sober." 

HvMocky  B.,  directed  an  acquittal,  observing, "  that 
where  the  death  was  occasioned  partly  by  a  blow  and 
partly   by  a  predisposing    circumstance*,    it    was 


*  There  would  seem  to  be  a  distinction  between  predU- 
posing  circumstances,  and  drcnmstances  subtequent,  which 
lead  to  the  death;  as  for  example,  where  death  happens  from 
the  neglect  of  wounds,  there,  though  the  negligence  be 'the 
proximate  cause  of  the  death,  yet  the  death  would  not  have 
happened  if  the  wound  had  not  been  given. 

In  Rew*8  case,  Kelynge,  26,  it  was  resolved,  "  that  if  one 
gives  wounds  to  another,  who  neglects  the  care  of  them,  or 
is  disorderly,  and  doth  not  keep  that  role  which  a  person 
wounded  ^ould  do;  yet,  if  he  die,  it  is  murder,  or  man- 
slaughter, as  the  case  is,  in  the  person  who  gave  the  wounds. 
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impossible  so  to  apportion  the  operations  of  the  seve- 
ral causes,  as  to  be  able  to  say  with  certainty  that 
the  death  was  immediately  occasioned  by  any  one  of 
them  in  particular." 

iVbte.-7-The  learned  Judge  cited  from  his  notes 
the  following  cases,  viz. 

BrounCs  easct  April,  1824.  Indictment  charg- 
ed with  killing,  by  striking.  Jury  found  that  the 
death  was  occasioned  by  over-exertion  in  the  fight. 
The  Judges  held,  that  the  prisoner  was  entitled 
to  an  acquittal. 

Anonymous.  —  Indictment  charged  with  killing 
by  striking  with  a  brick.  The  jury  found  that  the 
deceased  was  killed  by  falling  upon  a  brick  in  con- 
sequence of  a  blow.  The  Judges  held,  that  the  in- 
dictment was  not  supported  by  the  finding. 


Because,  if  the  wounds  bad  not  been,  tbe  man  had  not  died; 
and,  therefore,  neglect  or  diaorder  in  the  person  who  received 
the  wounds  shall  not  ezcnse  the  person  who  gave  them." 

Adopting  the  language  of  the  above  resolution,  it  may 
be  said  in  the  case  where  there  are  "predisposing  circtim- 
stanees,**  that,  if  the  predisposing  circumstances  **had  not 
been,**  the  man  would  not  have  died;  but  where  a  party  may 
have  died  of  either,  or  of  both,  it  is  impossible  to  say  that 
he  died  of  one  in  particular,  or  which  that  one  was. 


166  CROWM  BBPOBiTS. 

Sum.  iiMisM.  DakinB  Case, 

IMS. 

A  party  is         Prisoner  was  indicted  fo  manslaughter. 

bound  to  re- 

treat  by  a  nitness  was  a  lodger  in  another  man  s  hoiise> 

back  door  to  ^^ 

avoid  a  con-  and,  while  in  the  house,  several  persons  came  to  the 
door,  and  called  to  him  to  come  out.  The  door  of 
the  house  was  latched :  the  persons  tried  to  lift  the 
latch,  hut  not  succeeding,  they  knocked  violently 
against  the  door.  The  prisoner  called  out  to  them, 
'*My  good  lads,  I  hope  you  are  not  coming  to  ahuse 
people  in  their  own  place.**  He  then  opened  the 
door,  and  immediately  **got  to  fighting*'  with  a  man 
named  Hind;  presently,  one  Pilkington  came  up, 
and  struck  the  prisoner  two  or  three  times.  Prisoner 
and  Hind  fbught  again;  Hind  was  knocked  down, 
got  up  and  ran  away.  Upon  this,  prisoner  and  Pil- 
kington ''got  to  fighting/' hut  it  did  not  appear  which 
began;  both  feU,  Pilkington  under.  Witness  sepa- 
rated them,  pushed  prisoner  into  the  house,  and 
locked  the  door.  About  two  minutes  after  several 
men  came  to  the  door,  and  threatened,  that,  if  not  let 
in,  they  would  "jmwcA"  {i.e.  kick)  it  doum.  They 
did  punch  it  down.  Prisoner  then  handled  the  tongs, 
which  were  made  of  iron,  and  were  about  three 
quarters  of  a  yard  in  length.  With  these  he  ran 
after  the  persons  who  had  broke  into  the  house,  and 
"  struck  about  him"  Witness  deposed,  that  he  saw 
two  persons  on  prisoner  at  one  time,  "  hitting  at  him 
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as  hard  as  they  soM;  that  deceased  was  one  of 
them.  That  they  split  the  door  open,  because  they 
wanted  to  get  him  out  to  iU-use  him  after  he  (wit- 
ness) bad  got  him  in  once.  That  if  he  had  not  taken 
up  the  tongs,  he  (witness)  was  of  opinion  he  would 
bavebeen  very  badly  used;  they  swore  they  would 
have  him  out."  The  prisoner  could  have  got  out  of 
the  house  by  a  back-way,  but  it  did  not  appear  that 
he  knew  of  the  back-way.  It  was  the  first  night 
of  his  lodging  there;  the  landlord  did  not  tell  him 
there  was  a  back-way  out. 

Per  Bay  ley,  J.,  to  the  jury. — "  If  you  are  of 
opinion,  that  the  prisoner  used  no  more  violence  than 
was  necessary  to  defend  himself  from  the  attack  made 
upon  him,  you  will  acquit  him.  The  law  says  a ' 
man  must  not'  make  an  attack  upon  others  unless 
he  can  justify  a  full  conviction  in  his  own  mind, 
that,  if  he  does  not  do  so,  his  own  life  will  be  in  more 
danger.  If  the  prisoner  had  known  of  the  back- 
way,  it  would  have  been  his  duty  to  have  gone  out 
backwards,  in  order  to  avoid  the  conflict.'* 

The  jury  acquitted  the  prisoner*. 

*  The  doctrine  here  laid  down  is  conformable  with  that 
which  is  maintained  by  Sir  Michael  Forster,  p.  273,  who 
layi — "  The  writers  on  the  crown  law,  who  I  think  have  not 
treated  the  salgect  of  self-defence  with  due  precision,  do 
not  in  tctms  make  the  distinction  I  am  aiming  at;  yet  all 
agree  that  there  are  cases  in  which  a  man  may,  without  re- 
treaimg,  oppose  fmte  to  force,  even  to  the  death.     This 
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Lancaster  xr   •   v.i     ^ 

Sum.  Amzea,  Afltgnt  S  LOSe* 

1828. 

Sitting  iBKide      Prisoner  was  indicted  for  manslaughter.      The 

of^ttcndinff  evidence  was,  that,  heing  employed  to  drive  a  cart,  he 

head.  sat  in  the  inside  instead  of  attending  at  the  horse's 

head,  and  while  he  was  there  sitting,  the  cart  went 

over  a  child  who  was  gathering  up  flowers  in  the 

road. 

Per  Bayletf,  J. — "  The  prisoner,  hy  heing  in  the 
cart  instead  of  at  the  horse's  head,  or  by  its  side, 
was  guilty  of  negligence;  and,  death  having  been 
caused  by  such  negligence,  he  is  guilty  of  man- 
slaughter." 

Note* — A  simOar  case  occurred  before  Htdlock, 
B.,  at  the  York  Spring  Assizes,  1829,  and  a  simi- 
lar judgment  was  delivered. 

/  call  justifiable  self-drfence ;  they  justifiable  homicide. 
They  likewise  agree  that  there  are  cases  in  which  the 
defendant  cannot  avail  himself  of  a  plea  of  self-defence, 
without  shewing  that  he  retreated  as  far  at  he  cmtld 
with  eqfety,  and  then,  merely  for  the  preservatiDn  of  his 
own  life,  killed  the  assailant  This  /  call  self-defence, 
culpable^  but,  through  the  benignity  of  the  law,  excue^ 
able.  In  the  case  of  justifiable  self-defence,  the  party  may 
repel  force  by  force  in  defence  of  his  person,  habitation,  or 
property,  against  one  who  manifestly  intendeth  attd  endea- 
voureth  by  violence  or  surprise  to  commit  a  known  feUmy 
upon  either.  In  these  cases  he  is  not  obliged  to  retreat^  but 
may  pursue  his  adversary  till  h^  findeth  himself  out  of 
danger;  and,  if  in  a  conflict  between  them  he  happeneth  to 
kill,  such  killing  is  Justifiable.'* 
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nrt  It      ^y  LA1TCA0TSR 

Tessymond  s  Case.  sum.  AtHsu, 

laae. 

Prisoner  was  indicted  for  manslauifliter,  in  caus-  NegUgenUy 

"  genring  a 

ing  the  death  of  an  infant  child,  by  negligently  de-  Z^m^' 
liTcring  laudanmn  for  paregoric.     The  facts  were  as  JJJJwtei^'. 
follows:-  ^^ 

The  child  being  very  ill,  the  mother  sent  her  son  ^/  " 
to  a  neighbonring  chymist  for  a  penn3n>^orth  of  pare- 
goric. The  chymist's  apprentice  delivered  a  viol 
with  a  paregoric  label  on  it,  but  with  laudanum  in 
it.  The  son  took  it  hom^  to  his  mother,  who,  suppos- 
ing it  to  be  paregoric,  gave  her  infant,  who  was  only 
nine  weeks  old,  six  or  seven  drops  in  a  little  sugar 
and  water. 

It  appeared  m  evidence,  that  the  son,  who  was  ten 
years  old,  asked  the  apprentice,  whom  he  found  in  the 
shop,  and  from  whom  he  received  the  viol — how 
many  drops  he  should  give  to  a  child  nine  weeks  old, 
and  the  boy  answered  ten  drops. 

Thesnrgeon,on  being  examined,  said — "  It  is  im- 
possible to  say  exactly  what  quantity  will  cause 
death  to  a  child  nine  weeks  old.  I  should  consider 
it  very  dangerous  to  give  even  a  drop  pure.  I  never 
give  more  than  half  a  drop.  I  cannot  say  posi- 
tively that  three  or  four  drops  would  destroy  a  child 
of  that  age;  but  I  should  be  afraid  of  the  conse- 
quences. Two  or  three  drops  would  be  likely  to 
cause  convulsions,  but  this  is  not  always  the  case ; 
sleepiness  is  also  common.     I  have  not  analyzed  the 

I 
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contents  of  the  viol.  I  know  of  no  test  but  smell 
and  taste ;  those  I  have  tried*  Th^re  is  a  consider- 
able quantity  of  opium  in  paregoric,  the  colour  is 
lighter  than  that  of  laudanum;  but  there  is  a  consi- 
derable resemblance.  In  looking  at  the  bottle,  I 
think  a  person  not  very  conversant  might  mistake 
one  for  the  other. 

"The  label  for  opium    .  is  Tinct.  opiL 

for  camphor  is  Tinct.  camphori. 
for  paregoric  is  Tinct,  opii  camphor. 

"  There  is  much  less  of  opium  in  paregoric  than 
in  laudanum.  In  an  ounce  of  laudanum  there 
are  twenty-four  grains,  nearly.  In  an  ounce  of 
English  paregoric,  two  grains ;  in  the  Scotch  pare- 
goric, eight  grains.  The  ordinary  paregoric  sold  in 
shops  here  is  the  English." 

It  was  further  proved  by  the  prisoner's  master, 
that  the  laudanum  bottle  and  the  paregoric  bottle 
stood  side  by  side. 

Per  Bayley^  J.,  to  the  jury — "  If  a  party  is  guilty 
of  negligence,  and  death  results,  the  party  guilty  of 
that  negligence  is  also  guilty  of  manslaughter.  If 
you  think  there  was  negligence  on  the  part  of  the 
prisoner,  you  will  find  him  guilty — ^if  not,  yon  most 
acquit  him." 

The  jury  foundhim  gnilty,  and  the  court  sentenced 
him  to  pay  5/.  to  the  king. 

Note* — ^The  indictment  contained  seven  connta. 
The  seventh  charged  the  laudanum  to  have  been 
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dnistered  by  Tessymoiid  himself,  the  mother  be- 
ing an  imiocent  agent. 


Thorpe's  Case.  ^"5^? 

i8». 

Prisoner  was  indicted  for  manslaughter.      The  Ftehting  up 
evidence  was,  that  the  prisoner  and  deceased  were 
**fyhimg  up  and  doum"  and  that  the  deceased  died 
of  the  injury  he  sustained  in  the  fight. 

Per  Barley,  J.,  to  the  jury — **  Fighting  up  and 
down  is  calculated  to  produce  death,  and  the  foot 
is  an  instrument  likely  to  produce  death.  If  death 
bqipens  in  a  fight  of  that  description  it  is  murder, 
and  not  manslaughter." 

The  prisoner  was  convicted;  whereupon,  Bay  ley , 
J.,  told  him,  that,  if  he  had  been  charged  with  mur- 
der, the  evidence  adduced  would  have  sustained 
the  indictment. 


Wrigley',  Cote.  ^-^1251' 

^         Prisoner  was  indicted  for  manslaughter.     It  ap-  Death  ocn. 
peared  that  he  had  been  fighting  with  the  deceased,  ot  two  SeaS^ 
and  that,  when  the  deceased  was  down,  the  prisoner  certain, 
•track  his  head  against  the  ground.     The  deceased 
was  afterwards  laid  at  full  length  on  a  form  or  stool, 
from  which  he  fell  bodily  to  the  ground. 
The  surgeon,  on  his  examination,  said — "  I  think 

i2 
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it  uncertain,  whether  the  deceased  died  in  conse- 
quence of  the  hruises  he  had  received,  from  his  head 
heing  knocked  against  the  ground,  or  irom  the  sub- 
sequent fall  from  the  stool;  hut  that  it  was  more 
prohahle  he  died  from  the  knocking  of  his  head 
against  the  ground/' 

Bayley^  J.,  douhted  whether  this  was  evidence 
to  go  to  the  jury;  hut  he  allowed  it  to  go  to  them, 
at  the  same  time  intimating,  that,  in  the  event  of  a 
conviction,  he  would  respite  the  judgment,  and  take 
the  opinion  of  the  Judges.  The  jury  acquitted  the 
prisoner. 


LAKCASTCm  t       ^ 

8p,  AMizn,  Nanny  Stmpsons  Case. 

18S9L  ^  ^ 


Death  cauied      Prisoner  was  indicted  for  manslaughter,  in  having 
steriDganini-  caused  the  death  of  a  man,  hy  administering  white 
*^}!S^S2"'    vitriol  as  a  medicine. 
po*%tft^'         I'  appeared,  that  the  deceased  had  heen  a  patient 


"  Medical' 
man." 


at  the  Infirmary,  where  he  had  undergone  a  course 
of  salivation,  and  was  discharged  as  cured.  His 
state  of  health  was  then  good,  considering  the 
weakness  that  had  been  produced  by  the  mercury. 

Per  Bayley^  J. — "I  am  clear  that  if  a  person 
not  having  a  medical  education,  and  in  a  place 
where  persoii^  of  a  medical  education  might  be  ob- 
tained, takes  on  himself  to  administer  medicine 
which  may  have  a  dangerous  effect,  and  such  medi- 
cine destroys  the  life  of  the  person  to  whom  it  is 
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administered — it  is  manslaaghter.  The  party  may 
not  mean  to  cause  death,  on  the  contrary,  he  may 
mean  to  produce  beneficial  effects ;  but  he  has  no 
right  to  hazard  medicine  of  a  dangerous  tendency, 
where  medical  assistance  can  be  obtained.  If  he 
does,  he  does  it  at  his  peril." 

Aole. — The  indictment  charged,  in  all  the  counts, 
that  the  drug  administered  was  **  noxious  and  deadly 
poison."  The  evidence  was,  that  it  was  "  white 
ntrioL" 

The  first  medical  man  examined,  deposed,  that 
**  white  vitriol"  was  not  a  poison,  and  thereupon  ' 
the  case  was  about  to  break  down.  But  a  second 
medical  man  asserted  that  it  was  a  poison,  and  it 
accordingly  went  on.  Several  other  medical  men 
were  examined,  who  stated,  generally,  their  opinion 
to  be,  that  white  vitriol  would  not  produce  death ; 
that  it  was  not  ranked  among  the  poisons,  but  that 
it  might  produce  poisonous  effects* 

Bayley,  J.,  suggested,  that  there  should  have 
been  a  count  in  the  indictment  describing  it  as  a 
**  noxious  ingredient**^ 


WhUeley's  Case.  lamcabtkji 

1889. 

Prisoner  was  indicted  for  cutting  and  maim-  Kuiing  in  a 
ing.  The  prosecutor  deposed  as  follows : — "  Pri-  mansif ugh- 
soner  and  Jenkins  overtook  us.      Jenkins  said,  under  an  ad"' 
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vantage,  If    '  I  say,  Noble,  do  you  say  I  have  taken  two  shillings 

death  eniuei, 

murder.  of  youTs?  If  you  Bay  80  again  I'll  knock  your  head 
off.'  The  prosecutor  answered — '  It  either  went  mto 
your  hand,  or  dropt  on  the  floor.'  Upon  this  Jen- 
kins raised  his  right  hand,  and  struck  at  prosecutor; 
'  but  John  Dale  interposed  his  right  am,  and  pre- 
vented the  blow.  Prisoner  then  pushed  Dale  away, 
asking  him  what  he  had  to  do  with  it." 

Prosecutor  then  deposed — "As  soon  as  he  pushed 
Dale,  I  put  my  hand  out,  between  him  and  Dale; 
upon  that  he  turned  round,  and  without  giving  me 
any  warning  whatever,  gave  me  the  first  blow  on  the 
temple.     I  could  not  tell  what  he  struck  me  with, 
I  did  not  know,  and  cannot  guess  what  he  stmck  me 
with.     I  saw  nothing,  and  did  not  know  that  he 
struck  me  with  any  thing  but  his  fist.     I  thought  it 
was  not  a  proper  .blow.     I  stumbled  backwasrds; 
when  I  recovered  myself,  I  went  up  to  prisoner, 
and  struck  him  again.     He  then  struck  me  again 
with  his  right  hand  in  the  face.     He  asked  me  how 
I  liked  that — ^he  said  nothing  the^if  time  he  struck 
me.     He  struck  me  again  across,  my  cheek,  and  cut 
through  the  cheek  to  the  teeth.     Prisoner  laid  hold 
of  Dale,  twisted  him  round,  and  asked  me  to  let  him 
fight,  saying,  '  it  was  nothing  to  me.'     Prisoner  and 
a  man  named  Maycock  fought  together,  and  May- 
cock  hit  him  upon  the  nose,  and  said,  how  do  you 
like  that?     In  the  scuffle  I  waa  very  dose  to  them, 
and  Ufted  Maycock  off  the  prisoner.     Maycock 
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t»  pruoner,  as  i  lifted  him  off,  *  Oh,  deail  is  that 
fairt*  I  received  a  cut  under  the  angle  of  the  left 
jaw,  two  inches  three-quarters  in  length,  deepish — 
Imt  not  very." 

,The  ^sat^txaky  in  bis  examination,  said — ''The 
wonnds  must  have  been  inflicted  by  some  sharp  in- 
stmment;  they  may  have  been  done  with  a  penknife. 
The  cnt  in  the  neckflN^i^  have  been  deeper,  if  thaknife 
had  been  sharper ;  if  it  had  been  half  an  inch  deeper, 
it  would  have  destroyed  the  man.  I  cannot,  how* 
erer»  say,  that  the  wound  ViovHd  have  been  deeper  if 
the  instmment  had  been  sharper;  that  would  have 
depended  upon  the  force  with  which  the  blow  was 
atmck.  I  do  not  think  the  instrument  could  have 
been  very  sharp.  The  wounds  could  not  have  been 
inflicted  otherwise  than  by  an  instrament." 

Bojflejff  I.J  to  the  jury — "  The  indictment 
charges,  that  the  prisoner  committed  the  act  im- 
puted to  him  with  intent — 1st.  To  mafm, — 2nd.  To 
dimMcj — 3rd.  To  i^M/E^tire,— 4th.  To  do  grievous 
bodily  harm.  Intent  is  the  essence  of  this  crime. 
The  object  of  the  act  of  parliament  being  to  pun- 
ish persons  for  offences  likely  to  affect  life,  the 
case  is  not  within  the  act,  unless  the  crime  would 
have  been  murder  if  the  injured  party  had  died.  If 
any  circumstances  would  have  reduced  it  to  man- 
^nghteTf  the  prisoner  is  entitled  to  an  acquittal. 
When  persons  fight  on  fair  terms,  and  merely  with 
fists,  where  life  is  not  likely  to  be  at  hazard,  and  the 
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blows  passing  between  them  are  not  likely  to  occasion 
death,  if  death  ensues — it  is  manslaughter ;  and  if 
persons  meet  originally  on  fair  terms,  and,  after 
an  interval,  blows  having  been  given,  a  party  draws 
in  the  heat  of  blood  a  deadly  instrument,  ^  and  in- 
flicts a  deadly  injury,  it  is  manslaughter  only.  But 
if  a  party  enters  a  contest,  dangerously  aimed, 
and  fights  under  an  unfair  advantage,  though  mu- 
tual blows,  pass,  it  is  not  manslaughter,  but  murder. 
If  you  are  of  opinion,  that  prisoner  entered  into 
the  contest,  being  unduly  armed,  with  an  instru- 
ment calculated  to  produce  the  effects  charged  in 
the  indictment,  and  ^ith  the  instrument  ready  in  his 
hand,  in  order  that  he  might  resort  to  it  with  any  of 
the  alleged  iwtenUf  then  he  is  guilty.  For  if  death, 
had  ensued,  it  would  have  been  murder" 
The  jury  returned  a  verdict  of  not  guilty. 


Carlibui  ^  ,      ^ 

9p.  iiMicer.  Turners  Case. 

1830. 


A  MU  for  A  bill  for  murder  was  presented  to  the  grand  jury, 

J2Ji|iYfor*  ^^^  returned  manslaughter.     Parke^  J.,  ordered  a 
SSSSdlS^  ^'®s^  ^^  ^^'  manslaughter  to  be  laid  before  them. 
PgyjJai^"       Note. — It  was  suggested  from  the  bar,  that  the 
tornaurtier"  usual  course  on  the  circuit  had  been  to  alter  the 
bill  for  murder,  on  the  finding  of  the  grand  jury;  but 
the  learned  judge  thought  it  a  better  course  to  pre- 
fer a  new  one :  which  was  done. 
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Turner's  and  Others' Case.    ,  ^^"S^^. 

1830. 

Prisoner  and  three  others  were  indicted  for  man-  in  an  indict- 
ment tost 


slaughter — one  of  them  was  charged  as  the  striker  mansiaugh- 
of  the  blow  which  caused  the  death ;  the  others  as  necenary  to 
having  been  present  ailiing  and  abetting.  dimensions  of 

Parhe^  J.,  told  the  jury  that  they  were  to  consider 
whether  any  one  of  them  inflicted  the  blow;  that,  if 
they  were  of  opinion  that  the  blow  was  inflicted  by 
any  one  of  them,  it  made  no  difference  whether  that 
person  was  charged  as  principal  in  the  second  de- 
gree, or  as  the  actual  striker*. 

Note. — The  indictment  was  as  follows : — 

"  Cumberland,  to  wit — The  jurors,  &c.,  present 


*  If  a  person  be  indicted  as  principal^  and  be  acquitted, 
be  cannot  afterwards  be  indicted  as  accessary  before  the  fact; 
and  the  reason  is,  because  he  that  commands  or  advises  a 
Tobbery,  btnglary,  or  murder  to  be  committed,  is  quodam 
mod9  guilty  of  the  &ct;  and,  therefore,  if  he  be  found  not 
guilty  of  the  fact,  being  indicted  as  principal,  he  cannot  af- 
tenrardsbe  tried  as  accessary  before  the  fiu;t,  because,  by  the 
former  verdict,  he  is  found  not  to  be  guilty  of  the  fact,  which 
extends  to  all  guilt  before  the  fact  committed.  But,  not- 
withstanding such  an  acquittal,  he  may  be  indicted  as  an  ac- 
eessaiy  qfter  the  fact;  for  an  accessary  after  the  fact  is  not 
guilty  in  any  sort  of  committing  the  fact,  for  it  was  done  be- 
fiire  he  knew  axiy  thing  of  it;  therefore,  if  he  be  tried  as 
piineipa],  and  found  not  guilty,  be  may  be  indicted  as  ac- 
cessary after,  which  is  an  offence  of  another  nature.  Ke- 
lynge,  26. 

Id 
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that  G.  T.,  &c.,  feloniously  did  make  an  assault, 
and  that  the  said  G.  T.  with  a  certain  iron  instru- 
ment called  a  poker,  of  thQ  value  of  one  penny, 
which  he  the  said  G.  T.  then  and  there  in  his  right 
hand  held,  did  then  and  there  feloniously  beat  and 
strike  the  said  W.  B.  in  and  upon  the  left  side  of 
the  head  of  him  the  said  W.  B.,  a  little  above  the 
external  angle  of  the  left  eye  of  him  the  said  W.  B«, 
giving  to  the  said  W.  B.  then  and  there  with  the 
poker  aforesaid,  in  and  upon  the  aforesaid  left  side 
of  the  head  of  him  the  said  W.  B.,  a  little  above  the 
external  angle  of  the  left  eye  of  him  the  said  W.  B. 
ONE  MOETAL  BEUisE,  of  whlch  Said  mortal  bruise 
the  said  W.  B.  then  and  there  instantly  died;  and 
that  the  said  T.  T.,  &c.,  then  and  there  feloniously 
were  present,  aiding,  &c.  the  said  G.  T.  the  felony 
aforesaid,  in  manner  and  form  aforesaid,  to  do  and 
commit;  and  so  the  jurors  aforesaid,  upon  &o.,  do 
say  that  the  said  G.  T*,  &c.,  him  the  said  W.  B. 
then  and  there  feloniously  did  kill  and  slay,  against 
the  peace,  &c." 

DundaSy  for  the  prisoners,  objected  that  the  di- 
mensions of  the  bruise  were  not  described ;  and  he 
distinguished  the  present  case  from  that  of  Rex  v. 
Mosle^y  2  R.  &  M.  C.  C.  97,  where  it  was  held» 
that,  if  there  be  several  bruises,  it  is  not  necessary 
to  state  the  dimensions  of  more  than  one  of  them. 

Parke f  J. — "  I  do  not  know  how  the  dimensions 
of  a  bruise  could  be  described.     At  all  events,  I  am 
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disposed  to  go  fhrther  than  the  Judges  in  Mosky*» 
cose,  ffosif  p.  189,  have  gone,  and  to  say  that  it  is 
not  necessary  to  describe  them  at  aD,  such  rule  be- 
ing in  my  judgment  most  consistent  with  common 

SSNSS." 


Durham 

FentaH*8  and  Others*  Case.  ^mS* ***' 


The  indictment  charged  that  there  was  a  scaffold-  2JU2down« 
ing  in  a  certain  coal-mine,  and  that  the  prisoners,  ^"^SbidUiig 
by  throwing  large  stones  down  the  mine,  broke  the  *  "*****"^' 
scaffoldii^;  and  that,  in  consequence  of  the  scaffold- 
ing being  so  broken,  a  corf,  in  which  the  deceased 
was  descending  into  the  mine,  struck  against  a  beam 
on  which  the  scaffolding  had  been  supported,  and  by 
such  striking  the  corf  was  overturned,  and  the  deceas- 
ed precipitated  into  the  mine,  whereby  he  lost  his  life. 
It  was  proved  that  scaffolding  was  usually  found  in 
mines  in  the  neighbourhood,  for  the  purpose  of  sup- 
porting the  carveSt  and  enabling  the  workmen  to  get 
out  and  work  the  mines.  That  the  stones  were  of 
a  size  and  weight  sufficient  to  knock  away  the  scaf- 
folding, and  that,  if  the  beam  only  was  left,  the  pro- 
bable consequence  would  be,  that  the  corf  striking 
against  it  would  upset  and  occasion  death  or  injury. 

Per  Tindalf  C.  J. — J£  death  ensues  as  the  conse- 
quence of  a  wrongful  act,  an  act  which  the  party  who 
commits  it  can  neither  justify  nor  excuse,  it  is  not  ac- 
cidental death,  but  manslaughter.  If  the  wrongful 
act  was  done  under  circumstances  which  shew  an  in- 
tent to  kill,  or  do  any  serious  injury  in  the  particular 
case,  or  any  general  malice,  the  offence  becomes  that 


180  CROWK   REPORTS. 

of  murder.  In  the  present  inBtaaee,  the  act  was  one 
of  mere  wantonness  and  sport,  hut  still  the  act  was 
wrongful,  it  was  a  trespass.  The  only  question  there- 
fore is,  whether  the  death  of  the  party  is  to  he  fiiirly 
and  reasonably  considered  as  a  consequence  of  such 
wrongful  act ;  if  it  followed  from  such  wrongful  act, 
as  an  effect  from  a  cause,  die  offence  is  manslaugh- 
ter ;  if  it  is  altogether  unconnected  with  it,  it  is  acci- 
dental death. 

The  prisoners  were  convicted,  and  sentenced  to 
three  months'  imprisonment. 


LANCA6TCK 
1833. 


Sum.  Asri2t0,  Edward  RigmaidotCs  Case. 


NegUgencein     Prisoner,  a  wine  merchant  at  Liverpool,  was  in- 

Bllnglng  a 

cask.  dieted  for  manslaughter,  in  having,  by  negligence  in 

''Medical-  the  manner  of  slinging  a  cask  or  puncheon,  caused 
the  same  to  fall  and  kill  two  females  who  were  pass** 
ing  along  the  causeway.  It  appeared  in  evidence 
that  there  were  three  modes  of  slinging  casks  cus- 
tomary in  Liverpool:  one  by  slings  passed  round 
each  end  of  the  cask;  a  second,  by  ean*hooks;  and 
a  third,  in  the  manner  in  which  the  prisoner  had 
slung  the  cask,  which  caused  the  accident,  wiz,  by  a 
single  rope  round  the  centre  of  the  cask. 

The  cask  was  hoisted  up  to  the  fourth  story  of  a 
warehouse,  and  on  being  pulled  end^waf/s  towards 
the  door,  it  slipped  from  the  rope  as  soon  as  it  touch- 
ed the  floor  of  the  room. 

Per  Parke,  J.,  to  the  jury — "  The  double  slings 
were  undoubtedly  the  safest  mode ;  but  if  you  think 
the  mode  which  the  prisoner  adopted,  viz.  that  of  a 
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Single  rope,  was  reasonably  sufficient,  you  cannot 
convict  bim." 

Prisoner  was  convicted  and  sentenced  to  a  month's 
imprisonment. 

Note. — Roscoe  objected  to  the  indictment,  on  the 
gioand  that  it  described  the  cask  as  a  *'  cask  and 
puncheon"  But,  Parke,  J.,  said — "  If  it  was 
either  it  will  do ;  and  at  all  events,  it  is  rightly  de- 
scribed in  the  inquisition,  for  there  it  is  described  as 
a  puncheon  only." 


Ferguson's  Case.  6ii^.'iS", 

1830. 

The  prisoner,  a  surgeon  and  man-midwife,  was  GroM  want  oir 

care  and  grosi 

cnarged  upon  the  following  indictment,  with  causing  and^uwife 
the  death  of  one  Betty  Kay,  by  neglecting  to  take  i^^raidwi/k. 
proper  care  of  her  during  the  period  of  her  labour,  j^*S^**^' 
after  the  delivery  of  the  child — 

Indictment. — ^The  jurors,  &c.,  present,  that 
one  Betty  Kay,  the  wife  of  John  Kay,  was  preg- 
nant and  labouring  with  child,  and  that  James 
Ferguson,  late  of  &c.,  on  &c.,  at  &c.,  took  the  care 
and  charge  of  the  said  Betty  Kay,  as  a  man-midwife, 
and  to  assist  and  attend  upon,  and  to  take  care  of 
her  the  said  B.  K.,  and  to  do  every  thing  needful 
and  proper  to  and  for  her  during  and  after  the  time 
of  her  labour  and  delivery  of  the  said  child,  where- 
with the  said  B.  K.  was  then  pregnant ;  and  that  the 
said  J,  F.  afterwards,  and  whilst  he  had  such  care  and 


182  CROWN    REPORTS. 

chiirge  of  tbe  said  B.  K.  as  aforesaid,  and  immediate- 
ly after  the  said  B.K.  was  delivered  of  the  said  child 
wherewith  she  had  then  lately  hefcwe  been  pregnanty 
to  wit,  on  &c.,  at  &c.,  in  and  upon  the  said  B.  K. 
feloniously  did  make  an  assault,  and  her  the  said  B. 
K.  then  lying  on  a  bed  in  great  illness,  pain,  and 
weakness,  did  then  and  there  feloniously  neglect  and 
refuse  to  attend  upon,  and  to  take  proper,  sufficient, 
and  necessary  care  of,  and  to  render  her  proper  and 
necessary  assistance,  and  did  then  and  there  felo- 
niously neglect  and  refuse  to  do  to  and  for  her  being 
in  such  state,  and  did  then  and  there  leave  and  de- 
sert the  said  B.  K.  in  such  state  as  aforesaid,  with- 
out a  proper  and  sufficient  person  to  take  care  of 
her,  and  to  do  for  her  what  was  needfol  for  her,  then 
being  in  such  state,  and  unable  to  take  care  of  and 
to  do  what  was  needful  and  necessary  for  herself; 
and  that  by  reason  and  means  of  the  said  J.  F.  then 
and  there  so  neglecting  and  refusing  as  aforesaid 
to  attend  upon  and  take  such  care  of  the  said  B.  K. 
as  aforesaid,  and  to  render  her  such  assistance  as 
aforesaid,  and  by  the  said  J.  F.  then  and  there  so 
neglecting  and  refusing  as  aforesaid  to  do  to  and  for 
her  the  said  B.  K.  what  was  needful,  necessary,  and 
proper  for  her,  and  by  the  said  J.  F.  then  and  there 
so  leaving  and  deserting  the  said  B.  K.  as  aforesaid, 
the  said  B.  K.  then  and  there,  to  wit,  on  &c.,  at 
&c.,  died;  and  so  the  jurors  do  say,  that  the  said  J. 
F.  her  the  said  B.  K.  in  manner  and  by  the  means 
aforesaid  feloniously  did  kill  and  slay,  against  8cc" 
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Per  Tinda^  C.  J.,  to  the  jury — "  You  are  to 
Bay»  whether,  in  the  execution  of  that  duty  which 
the  prisoner  had  undertaken  to  perform,  he  is  proved 
to  bare  shewn  such  a  gross  want  of  care,  or  such  a 
jfroM  and  culpable  want  of  skill,  as  any  person  un- 
dertaking such  a  charge  ought  not  to  he  guilty  of; 
and  that  the  death  of  the  person  named  in  the  in- 
dictment was  caused  thereby." 

The  prisoner  was  convicted,  and  sentenced  to  six 
months'  imprisonment*. 


*  Joteph  Semor  was  convicted  before  Bolland,  B.,  at  tlie 
Chester  Spring  Assizes,  1832,  on  an  indictment  which 
duurged  him  with  the  manalaaghter  of  the  male  in&nt  child 
of  A.  H.,  and  Alice  his  wife,  by  mortally  wounding  the  said 
child  upon  the  head  with  a  knife.  It  appeared  that  the  pri- 
soner, who  practised  midwifery,  was  called  in  to  attend  A.  H. 
who  was  taken  in  lahour,  and  that  when  the  head  of  the  child 
had  become  visible,  the  prisoner,  being  grouly  ignorant  of 
the  art  which  he  professed,  and  miable  to  deliver  the  woman 
with  safety  to  herself  and  the  child,  as  might  have  been  done 
by  a  person  of  ordinary  skill,  broke  and  compressed  the  skull 
of  the  infant,  and  thereby  occasioned  its  death  immediately 
after  it  was  bom. 

CotUrngkam^  for  the  prisoner,  submitted  that  the  indictment 
was  misconceived,  and  that  the  child  being  m  ventre  $a  mere 
at  the  time  the  wound  was  given,  the  prisoner  could  not  be 
gaOty  of  manslaughter. 

BoUand,  B.,  thought  the  objection  invalid,  and  sentenc- 
ed the  prisoner  to  a  year*s  imprisonment 

The  Judges  were  unanimously  of  opinion  that  the  con- 
vietioD  was  right  1  M.  C.  C.  346. 
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HOMICIDE— MURDER. 


York 

Sum  Aui9u,  Meade^s  and  Belt's  Case. 

1823. 

Aciviitres-        Prisoners  were  indicted  for  murder.     Meade  for 

uan  will  not 

jusUfy  firing  having  shot  one  Law  with  a  pistol,  and  Belt  as  hav- 
Forcible     ingr  been  present  aiding  and  abetting  him. 

poMeMlonof       or  &  o 

brewh  of^  It  appeared  that  Meade  had  rendered  himself  ob- 
K5re  thin  a  noxious  to  the  boatmen  at  Scarborough  by  giving  in- 
afolrdble  ki-^ formation  to  the  Excise  of  certain  smuggling  trans- 
th^^mui'i"^  actions  in  which  some  of  them  had  been  engaged ; 
A^rowQisnotand  the  boatmen,  in  revenge,  having  met  with  him 
fire  a  pistol  on  on  the  beach,  ducked  him,  and  were  in  the  act  of 
■km  or  inva-  throwing  him  into  the  sea,  when  he  was  rescued  by 

•ion  of  his  °  ^ 

**^5J!*'.         the  t)olice.     Tlie  boatmen,   however,   as  he  was 

The  law  re.  -^ 

Sdto? **"  ^^^°S  away,  called  to  him  that  they  would  come  at 
Uuf^ftM  ^^^t  &^^  P^  ^^  house  down.  His  house  was 
SiSlSuo?  a^o'it  a  mUe  from  Scarborough.  In  the  middle  of 
«jMn«p«-    ^]jg  night,  a  great  number  of  persons  came  about 

No  words  ort.*i_  .•  i>  -i«* 

sinring  are  his  house,  Singing  sougs  of  menace,  and  using  vio- 
an  aanuiu  lent  language,  indicating  that  they  had  come  with 
penon  kat-  no  friendly  or  peaceable  intention;  and  Meade,  un- 

tacked,  he  b  ^         ^ 

°(>tJu«^«iinder  an  apprehension,  as  he  alleged,  that  his  life 
*  wmfiauho  *"^*^  property  were  in  danger,  fired  a  pistol,  by 

***"«*'•  which  Law,  one  of  the  party,  was  killed.  The 
only  evidence  against  Belt  was,  that  he  was  in  the 
house  when  the  pistol  was  fired ;  and  a  voice  having 
been  heard  to  cry  out  "  fire,''  it  was  assumed  that 
it  was  his  voice. 
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/•  WUUams  and  Femon,  for  the  prisoners,  en- 
deavoured to  shew  that  Meade  did  not  fire  the  pis- 
tol until  a  stone  had  been  thrown,  by  which  a  win- 
dow in  his  house  was  broken. 

Per  Holroyd,  J.,  to  the  jury — ** A  civil  trespass 
wiU  not  excuse  the  firing  a  pistol  at  a  trespasser  in 
sadden  resentment  or  anger.  If  a  person  takes 
forcible  possession  of  another  man's  close,  so  as  to 
be  guilty  of  a  breach  of  the  peace,  it  is  more  than  a 
trespass.  So,  if  a  man  with  force  invades  and  en- 
ters into  the  dwelling  of  another.  But  a  man  is-  not 
authorized  to  fire  a  pistol  on  every  intrusion  or  in- 
vasion of  his  house.  He  ought,  if  he  has  a  reason- 
able opportunity,  to  endeavour  to  remove  him  with- 
out having  recourse  to  the  last  extremity.  But, 
the  making  an  attack  upon  a  dwelling,  and  especial- 
ly at  nighty  the  law  regards  as  equivalent  to  an  as^ 
sault  on  a  man's  person ;  for  a  man's  house  is  his 
castle,  and  therefore,  in  the  eye  of  the  law,  it  is  equi- 
valent to  an  assault;  but  no  words  or  singing  are 
equivalent  to  an  assault,  nor  will  they  authorize  an 
assault  in  return.  If  you  are  satisfied  that  there 
was  nothing  but  the  song,  and  no  appearance  of  fur- 
ther violence — if  you  believe  that  there  was  no 
reasonable  ground  for  apprehending  further  danger, 
but  that  the  pistol  wa^  fired  for  the  purpose  of  kill- 
tng^  then  it  is  murder.  There  are  cases  where  a 
person  in  the  heat  of  blood  kills  another,  that  the 
law  does  not  deem  it  murder,  but  lowers  the  offence 
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to  manslaughter ;  as  where  a  party  coming  up  by 
way  of  making  an  attack,  and,  without  there  being 
any  previous  apprehension  of  danger,  the  party  at- 
tacked, instead  of  having  recourse  to  a  more  reason- 
able  and  less  violent  mode  of  averting  it,  having  an 
opportunity  so  to  do,  fires  on  the  impulse  of  the  mo- 
ment. If,  in  the  present  case,  you  are  of  opinion 
that  the  prisoners  were  reaUy  attacked,  and  that 
Law  and  his  party  were  on  the  point  of  breaking  in, 
or  likely  to  do  so,  and  execute  the  threats  of  the 
day  before,  they  were  perhaps  justified  in  firing  as 
they  did — If  you  are  of  opinion  that  the  prisoners 
intended  to  fire  over  and  frighten,  then  the  case  is 
one  of  mansktughtery  and  not  of  self-defence*. 

"  With  regard  to  Belt  there  is  no  evidence  one 
way  or  the  other,  whether  there  was  or  was  not  any 
other  person  in  the  house  with  Meade;  although 
there  is  no  doubt  that  he  was  there,  you  are  not» 
however,  to  assume,  in  a  case  where  a  man's  life  is 

*  Sir  Michael  Fonter,  in  his  Crown  Law,  273,  says, 
''where  one  manifestly  intendeth  andendeavoureth,  by  vio- 
lence or  suiprise,  to  commit  a  known  felony  upon  a  man's 
person,  (as  to  rob,  or  murder,  or  to  commit  a  rape  upon  a 
woman),  or  apon  a  man's  habitation  or  property,  (as  arsonor 
bniglaiy),  the  person  aasanlted  may  repel  force  by  Idzee,  and 
even  his  servant  then  attendant  on  him,  or  any  other  person 
present,  may  interpose  for  preventing  mischief;  and,  in  the 
latter  case,  the  owner,  or  any  part  of  his  fiamily,  or  even  a 
lodger  with  him,  may  kill  the  assailants,  for  preventing  the 
mischiefl" 
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at  Stake,  that,  because  a  man's  voice  was  heard,  it 
was  the  voice  of  Belt." 

The  jury  found  Meade  guilty  of  manslaughter, 
and  acquitted  Belt.  Meade  was  sentenced  to  two 
years'  imprisonment  in  York  Castle. 


Edward  Forster's  Case.  a^  Auiut, 

UB0. 


Prisoner  was  charged  on  the  coroner's  inquisi-  ad  officer 

®  ^  must  not  kill 


tion  with  murder.     The  prisoner  was  an  excise  offi-  f<^  ■»  oape 
cer,  and,  being  in  the  execution  of  his  office,  had  J'^J^J^ 
msed,  with  the  assistance- of  another  person,  ^^^offlcerhat 
smugglers  whom  he  detected  in  the  act  of  landing  ^J^J^f^^p. 
whiakey  from  the  Scottish  shore,  contrary  to  law.     EisUfe  tolL 
It  appeared  that  the  deceased  had  surrendered  bodi^r^tTO, 
himself  qtdetly  into  the  hands  of  the  prisoner,  but  recoum  to  » 
shortly  afterwards,  when  the  prisoner  was  off  his  pan*  tf  no 

'  ^  r  other  at  hand. 

guard,  he  assaulted  him  violently  with    an  ^beenrnto* 
stick,  which  cut  his  head  severely  in  sevcfal  places;  JJ^^J^J^ 
that  he  lost  much  blood  from  the  wounds,  and  was  ^S»Si^^ 
greatly  weakened  in  the  struggle  which  succeeded;  m^|^*^ 
that,  fearing  the  smuggler  would  overpower  him,  anaiftay,  ^ 
and  having  no  other  means  of  defending  himself^  fa&  beat,  andT* 
he  discharged  a  pistol  at  the  deceased*8  legs,  in  the  uu,  itwiube 

mantlaugh- 

hope  of  deterring  him  from  any  further  attack ;  that  ^' f^J^f*^^ 
the  discharge  did  not  take  effect,  and  the  smuggler  2^rjU^||f^' 
prepared  to  make  another  assault;  that,  seeing  this,  jjgffjjjy 
the  prisoner  warned  him  to  keep  off,  telling  him  he 
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must  shoot  him  if  he  did  not ;  that  the  smuggle 
disregarded  die  warning,  and  rashed  towards  him 
to  make  a  fresh  attack;  that  he  thereupon  fired  a 
second  pistol  and  killed  him. 

Per  Holroydy  J.,  to  the  jury. — "  An  officer  must 
not  kill  for  an  escape,  where  the  party  is  in  custody 
for  a  misdemeanor ;  hut,  if  the  prisoner  had  reason- 
able ground  for  believing  himself  to  be  in  peril  of 
his  own  life  or  of  bodily  harm,  and  no  other  weapon 
was  at  hand  to  make  uSe  of,  or  if  he  was  rendered 
incapable  of  making  use  of  any  such  weapon  by  the 
previous  violence  that  he  had  received,  then  he  was 
justified.     If  an  affiray  arises,  and  blows  are  receiv- 
ed and  weapons  are  used  in  heat,  and  death  ensues, 
although  the  party  may  have  been,  at  the  commence- 
ment, in  the  prosecution  of  something  unlawful,  still 
it  would  be  manslaughter  in  the  killer,  though  man- 
slaughter only.     In  the  present  case  it  is  admitted 
that  the  custody  was  lawful.     The  jury  are  then  to 
say,  whether,  under  all  the  circumstances,  the  de- 
ceased being  in  the  prosecution  of  an  illegal  act,  and 
having  made  the  first  assault,  the  prisoner  had  such 
reasonable  occasion  to  resort  to  a  deadly  weapon  to 
defend  himself,  as  any  reasonable  man  might  fairly 
and  naturslly  be  expected  to  resort  to. 

Verdict,  manslaughter;    sentence,  one  month's 
imprisonment. 
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Rdibert  Mosley*8  and  Benjamin  MorrUPs  Case,      ^  jMrny 

Prisoners  were  charged  with  murder,  and  con-  in  an  indict- 
Ticted  on  the  following  indictment: —  Smdom  of 

"  Yorkshire,  to  wit,— The  jurors,  &c.  present,  SJiJ'SJbJ 
that  R.M.,  &c.,  andB.  M.,  &c.,  on  the  30th  of******^ 
Septemher,  in  the  fifth  year,  &c.,  at  &c.,  in  &c., 
in  and  upon  one  J.  D.,  then  and  there  heing,  felo* 
nionsly,  wilfully,  and  of  their  malice  aforethought, 
did  make  an  assault;  and  that  they  the  said  R.  M. 
and  B.  M.  then  and  there  feloniously,  wilfully,  and 
of  their  malice  aforethought,  did,  with  great  force  and 
violence,  pull,  push,  cast,  and  throw  the  said  J.  D. 
down,  on,  to,  and  upon  the  ground  there ;  and  that 
the  said  R.  M.  and  B.  M.,  with  hoth  the  hands  and 
feet  of  them  the  said  R.  M.  and  B.  M .,  then  and  there, 
and  whilst  the  said  J.  D.  was  so  lying  and  heing  upon 
the  ground,  him  the  said  J.  D.,  in  and  upon  the  head, 
stomach,  hreast,  heUy,hack,  and  sides,  of  him  the  said 
J.  D.,  then  and  there  feloniously,  wilfully,  and  of  their 
malice  aforethought,  divers  times,  with  great  force 
and  violence,  did  strike,  heat,  and  kick;  and  that 
the  said  R.  M.  and  B.  M.,  with  hoth  the  hands,  feet, 
and  knees  of  them  the  said  R.  M.  and  B.  M.,  each 
of  them,  then  and  there,  and  whilst  the  said  J.  D. 
was  so  lying  and  heing  upon  the  ground  as  aforesaid, 
him  the  said  J.  D.,  in  and  upon  the  helly,  head, 
stomach,  and  sides  of  him  the  said  J.  D.,  then  and 
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imuctmoit  there  feloniously,  wilfully,  and  of  their  malice  afore- 
thought, did,  with  great  force  and  violence,  strike, 
push,  press,  and  squeeze,  giving  to  the  said  J.  D., 
then  and  there,  as  weU  by  the  pulling,  pushing, 
casting,  and  throwing  of  him  the  said  J.  D.  down 
unto  and  upon  the  ground  as  aforesaid,  and  by  the 
striking,  beating,  and  kicking  of  him  the  said  J.  D. 
whilst  he  was  so  lying  and  being  upon  the  ground 
as  aforesaid,  in  and  upon  the  head,  stomach,  breast, 
belly,  back,  and  sides  of  him  the  said  J.D.,  as  afore- 
said, as  also  by  the  striking,  pushing,  pressing,  and 
squeezing  of  him  the  said  J.  D.,  whilst  he  the  said 
J.  D.  was  so  lying  and  being  upon  the  ground  as 
aforesaid,  in  and  upon  the  belly,  breast,  stomach, 
and  sides  of  him  the  said  J.  D.,  with  the  hands,  and 
knees,  and  feet  of  them  the  said  R.  M.  and  B.  M. 
in  manner  aforesaid,  several  mortal  hruiseSf  lacera- 
tions and  woundSf  in  and  upon  the  belly,  breast, 
stomach,  and  sides  of  him  the  said  J.  D.,  of  which 
said  several  mortal  bruises,  lacerations,  and  wounds, 
the  said  J.  D.  from  the  said  30th  day  of  September, 
in  the  fifth  year,  &c.  until  the  10th  day  of  October 
in  the  same  year,  in  the  parish  aforesaid,  did  lan- 
guish, and  languishing  did  live,  on  which  10th  day 
of  October,  in  the  year  aforesaid,  the  said  J.  D.,  at 
&c.,  of  the  several  mortal  bruises,  lacerations,  and 
wounds,  died;  and  so  the  jurors,  &c.  do  say  that  the 
said  R.  M.  and  B.  M.,  him  the  said  J.  D.  in  man- 
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ner  and  fonn,  and  by  the  means  aforesaid,  felonions- 
ly,  wi]fii]]y»  and  of  their  malice  aforethought,  did  kill 
and  mnrder,  against  the  peace,  &c.*' 

MtheTf  for  the  prisoners,  moved  in  arrest  of  oi4«ctioDs. 
judgment,  and  urged  that  the  indictment  was  insuf- 
ficient, in  stating  only  that  there  were  several  mor- 
tal bruises,  lacerations,  and  wounds  on  several  parts 
of  his  body,  (there  stated),  of  which  several  mortal 
bruises,  lacerations,  and  wounds  he  langfuished  and 
died;  that  a  considerable  degree  of  certainty  was 
necessary  in  the  statement  of  the  cause  of  death  on 
the  fsce  of  the  indictment,  and  of  the  situation, 
length,  &c«  of  the  wounds,  or  at  least  of  some  one 
mortal  wound  or  bruise;  that  it  is  necessary  to  de- 
scribe the  particular  parts  of  the  body  on  which  the 
mortal  wound  or  wounds  is  or  are  alleged  to  be; 
diat  the  charging  a  wound  to  be  inflicted  on  the 
side  or  sides  of  a  man  is  bad,  without  more  particu- 
larity; and  fton  conttat,  whether  it  is  to  be  taken  to 
be  the  side  or  sides  of  the  body,  or  of  the  head,  or 
of  any  and  what  limb;  that  the  indictment  was 
drawn  as  loosely  as  one  for  a  mere  assault,  and 
that,  according  to  ancient  forms,  it  should  have  so 
stated  the  fact  as  that  you  might  place  your  finger  on 
the  part  of  the  body  where  the  wound  is  describ- 
ed to  be;  that  this  is  still  requisite,  although  a  con- 
viction may  take  place  on  evidence  varying  from  it, 
as  the  particulars  ought  to  be  stated  accurately,  ac- 
cording to  what  the  facts  are    supposed  to  be, 
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for  tbe  previous  information  of  the  Court  and  party 
charged,  with  a  view  to  a  due  investigation,  and  m  4 
order  that  it  might  appear  hy  such  stateq^ent  of  par- 
ticulars, that  a  due  inquiry  had  heen  made  by  the  ' 
grand  jury  or  coroner's  inquest,  as  to  these  cir- 
cumstances, before  a  party  should  be  put  to  under- 
go the  pain  and  peril  of  a  trial ;  that,  upon  the  evi- 
dence as  given,  there  might  clearly  have  been  a  pre- 
cise description  of  the  cause  of  death ;  and  that  the 
facts  ought  not  to  be  wantonly  or  purposely  varied 
from  such  statement.  2  Hale,'  P.  C.  185,  186,  was 
cited;  and  it  was  observed,  that  Lord  Hale  states  the 
authorities  that  require  these  particularities  of  state-  . 
ment,  and  considers  them  as  requisite  in  law,  in  the 
very  same  pages  in  which  he  also  states  and  admits  > 
that  a  conviction  may  take  place,  though  they  be 
varied  from  the  proof.  Upon  these  objections,  the 
learned  Judge  respited  the  judgment  in  order  to  take 
the  opinion  of  the  Judges. 
The  JudgM  The  Judges  met  twice;  and,  at  the  second  meet- 
ing, the  majority  of  them  held  that  the  conviction 
was  right,  it  appearing,  in  several  old  precedents, 
viz.  Rastall's  Entries,  263,  382;  Co.  Entries,  355; 
West.  Symb.  117,  151,  153,  154, 155,  235,  260, 
261,  that  the  length,  depth,  and  breadth  of  the 
wounds  were  not  stated;  and  also  that  Mr.  Justice 
Lawrence  had  instructed  the  clerk  on  the  Oxford 
Circuit  to  omit  these  particulars  where  there  were 
more  wounds  than  one;  and  that  his  instructions  had 
been  followed. 


I 
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LdUedalcj  J.,  and  Holroyd^  J.,  differed  from  the 
cdier  Judges,  aad  thought  the  indictment  mvalid*. 

5.  a  2  R.  &  M.  97. 


Ae%  8  Caae.  sum.  jlmttm, 

1885. 

PiisoQer  was  charcred  with  murder.     The  indict-  Mcsnsof 

^  datthnot 

■ent  alleged,  that  he  with  a  certun  piece  of  hrick,  **^7  itoted. 
wluch  he  then  and  there  held  in  his  right  hand, 
ttnck  and  beat  the  deceased,  thereby  giving  to  him, 
Tith  the  piece  of  brick  aforesaid,  one  mortal  wound 
and  fracture,  of  which  he  died.  Upon  the  evi- 
dcDce,  it  appeared  that  the  prisoner  struck  the  de- 
ceased with  his^^,  and  that,  in  consequence  of  the 
Uow,  the  deceased  fell  upon  a  piece  of  brick,  and 
tkit  the  £dl  upon  the  brick  produced  his  death. 

The  indictment  contained  no  allegation  that  the 
Fiso&er  threw  the  deceased  down. 

The  prisoner  was  convicted  of  manslaughter.  But 
'^f'ey,  J.,  being  of  opinion  that  the  evidence  did 
Bot  rapport  the  charge,  reserved  the  point  for  the 
ctnaideiation  of  the  Judges,  who  were  unanimously 
of  opinion  that  the  means  of  death  were  not  truly 
i^ited.    A  pardon  was  recommended. 

iS:  a  It  &  M.  c.  c.  10. 

*  fiie  Tremaiae's  Ent  10;  Staundl  786;  4  Co.  40  b,  41 ; 
^Cl  ISO,  121  b,  122;  Cro.  Jac  95;  Starkie'a  Orim.  Law, 
^ifUQ;  Aichb.  Crim.  Law,  211. 

K 


' 
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LAXCA8TBR 

**  Mfi***'  Henry  Thompson's  Case. 

caiueof  Prisoner  was  charged  with  murder.     The  indict- 

tniiy  stated,  ment  Stated  that  prisoner  assaulted  the  deceased, 
and  Struck  and  heat  him  on  the  head,  and  thereby 
then  and  there  gave  the  deceased  divers  mortal 
blows  and  bruises,  of  which,  &c.,  he  died.  It  ap- 
peared in  evidence,  that  the  prisoner  knocked  the 
deceased  down  by  a  blow  on  the  head,  and  that,  by 
falling  to  the  ground,  the  deceased  received  a  mor- 
tal wound.  It  was  not  alleged,  that  the  prisoner 
knocked  the  deceased  to  the  ground,  and  that  the 
mortal  wound  was  produced  by  the  fall. 

Bay  ley,  J.,  thought  the  case  was  essentially  the 
same  as  that  of  Rex  v.  KeUy*,  But  he  reserved  the 
point  for  the  consideration  of  the  Judges,  and  in  the 
mean  time  discharged  the  prisoner  on  his  own  re- 
cognizances. 

The  Judges  were  of  opinion,  that  the  cause  of 
death  was  not  truly  stated,  and  a  pardon  was  recom- 
mended. 

•  5.  C.  R.&M.C.C.  139. 


Lancaster 

1890.   '  Dvffey's  and  Hunt's  Case. 

A  party  not        Prisoners  were  indicted  for  cuttinir  with  intent  to 

rognicaiit  of  .  ** 

^fhto**"''"'  disfigure,  and  do  some,  grievous  bodily  harm. 
mitmuSHr*       ^^  appeared  in  evidencii..  that  the  injury  was  done 
thSSghtahb  ^y  ^**^  of  tljeiu-;. and  the  question  was,  how  far  tlie 
d^?uniaw.  Other  we»  cognizant  of  the  intent  and  concurring  in 

ful  act  ^1 

the  act. 


♦  Ante,  p.  193. 
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Parkf  J.,  told  the  jury,  that,  "  if  three  persons 
go  out  to  commit  s  felony,  and  one  of  them,  un- 
known to  the  other,  puts  a  pistol  in  his  pocket  and 
comoiits  a  felony  of  another  kind,  such  as  murder^ 
the  two  who  did  not  concur  in  this  second  felony 
will  not  he  guilty  thereof,  notwithstanding  it  hap- 
pened while  they  were  engaged  with  him  in  the  fe- 
lonious act  for  which  they  went  out." 


HORSE-STEALING. 


York 


Adam  Armstronq^s  Case.  smm.  jiatizet. 

The  prisoner  horrowed  a  pony  from  the  prose-  if  a  hone  be 

nUIZUWOU 

cntor  to  ride  a  short  distance  and  return,  but  he  did  withapitcon. 

certed  dn^ti 

not  return,  nor  did  he  send  the  pony.  Nine  years  ?^."^^  "» 
after,  the  prosecutor  met  the  prisoner  by  accident  ^^^  ^J^ 
on  the  Carlisle  mail,  and  took  him  into  custody.       ^^^^  jj 

Per  Holroffd,  J.—"  If  the  prisoner  obtained  the  SSSiJ^,^ 
pony  with  a  preconcerted  fraudulent  design  in  re-  laof^},  ut?' 
spect  of  stealing,  it  is  a  felony.     If  he  did  not  do  it      "•^^y- 
with  a  fraudulent  design  originally ,  it  is  not  a  felony.'' 

Prisoner  was  convicted. 


VORK 

Hutchinson's  Case.  ^'^,J^^* 

Prisoner  was  indicted  for  horse-stealing.     The  Appro|>riat- 

In^  a  Hone 

Uds  were  as  follow: — A  little  girl,  from  curiosity,  ^^  i* 

k2  *^^ 
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iigon the  opened  a  stable-door,  and  a  mare  which  happened 
to  be  in  the  stable  immediately  rushed  out. 

The  prisoner  found  it  straying  in  the  public 
road  and  took  possession  of  it ;  but  there  were  no 
circumstances  to  shew  that  he  did  so  with  a  feloni* 
ous  intent ;  and  he  was  acquitted. 

In  the  course  of  the  trial,  a  doubt  was  suggested 
as  to  whether  a  person,  appropriating  a  horse  to  his 
own  use  under  such  circumstances,  could  be  guilty 
of  a  felony.  Per  HuUock^  B. — "  I  will  not  say 
it  would  not  be  felony,  I  think  it  would." 


sp^AMisM,  Moses*  and  Another's  Case* 

1829. 

Hone  stolen  Prisoners  were  indicted  for  horse-stealing.  It  ap- 
£,f  taf*Sri-  peared  in  evidence  that  the  horse  was  sto*en  at  Dar- 
sMrionfn*"  linffton,  in  the  county  of  Durham;  that  the  prisoner 
and  found      ^as  Seen  With  It  at  Brampton,  in  the  county  of 

with  him  in  T       ■•    •!      •  i     .^      ^   ci 

scoOaoA,  Cumberland,  and  was  apprehended  with  it  at  ban- 
where  he  wm  ** 

SS  r5??.***'  ^^^"  ^^  Scotland.  The  indictment  was  preferred 
S'S-fc.V.  in  Cumberland. 

HuUocky  B.,  was  of  opinion  that  it  was  a  con- 
tinuing felony,  and  that  the  possession  in  Cumber- 
land was  a  stealing  in  Cumberland,  sufficient  to  sus- 
tain the  indictment. 

Note.^HuUock,  B.,  informed  the  bar  that  a  pei« 
son  who  had  stolen  goods  in  Dumfrieshire,  in  1763, 
was  tried  at  Carlisle  for  larceny,  having  been  found 
with  the  goods  in  his  possession  in  Cumberland. 


BOR8B-5TKALINO.  197 

But  the  Judges  held,  that  it  was  not  an  offence  by 
the  common  law  of  England*. 


LA1VCA8TKR 

Spence's  Case.  *  i^^' 

Prisoner  was  indicted  for  horse-steallng»     It  ap-  obtaininsa 

■      hone  under 

peared  in  evidence  that  the  prisoner  came  to  prose-  ^^^  ^ 
cutor's  house,  and  asked  him  if  he  let  horses  out  to  «teai&g'  sw 

jtrmttrong'* 

hire,  and  if  he  could  have  one.  The  prosecutor  ^^ 
answered,  Yes!  He  had  a  little  mare  which  he  could 
have,  and  asked  him  what  distance  he  was  going. 
He  replied  to  Stockport,  a  distance  of  between  six 
and  seven  mOes.  The  prosecutor  then  saddled  and 
bridled  the  mare,  and  asked  prisoner  for  his  ad- 
dress. Prisoner  wrote  on  a  slate  which  prosecutor 
kept  for  that  purpose,  as  follows: — "  Mr.  Pope, 
Camum^ttreetf  24.*'  Prisoner  then  begged  the 
prosecutor  to  accompany  him  to  the  Crown  Inn, 
which  he  did,  and  then  prisoner  mounted  the  mare 
and  rode  away.  Prosecutor  did  not  know  whether 
a  person  of  the  name  of  Pope  lived  in  Cannon-street 
or  not. 

*  SemhUt  that  the  original  Btealmg  not  having  been  a  fe- 
lony eogmxatf^e  by  the  common  law,  it  eonid  not  be  a  conti- 
iiwing  felony  cognizable  by  that  law;  and  non  eonttai,  that, 
by  the  law  of  Scotland,  it  was  a  felony  at  all;  but,  even  if 
to,  it  waa  not  cognizable  here.  See  Rex  v.  George  Prowest 
1  M.  C.  C.  349,  (1832),  where  it  waa'lield,  that,  <<if  a  lar- 
eeny  be  committed  out  of  the  kingdom,  though  within  the 
king's  dorainiona,  bringing  the  things  stolen  into  this  king- 
dom will  not  make  it  larceny  here." 
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The  prisoner  was  spprehended  at  Bury,  in  an  op- 
posite direction  to  Stockport,  and  distant  from  it 
sixteen  miles.  It  was  Bury  fair-day  for  cattle  and 
horses.  Prisoner  offered  the  horse  for  sale  for  5/., 
and  at  the  same  time  said  it  was  his. 

Bayley,  J.,  to  the  jury. — **  If  a  person  gets  pos- 
session of  a  horse  by  hiring,  meaning  at  the  time 
not  to  use  it  for  the  purpose  for  which  he  states  he 
hired  it,  hut  to  endeavour  to  make  it  his  own,  he  is 
guilty  of  stealing.  In  these  cases,  the  guilt  or  in- 
nocence of  the  party  depends  upon  what  passed  in 
his  mind  at  the  tme^  and  this  is  to  be  inferred  from 
circumstances ;  if  you  find,  that,  instead  of  going  to 
the  place  where  he  stated  he  was  going,  he  went 
elsewhere,  it  raises  a  presumption  that  he  meant  to 
deprive  the  original  possessor  of  the  horse*." 


Carlislb 

Up.  Atfizet,  Anonymous, 

lain  «7 


1830. 


Jo^»?"*»       Prisoner  was  indicted  for  horse'StedUng.     The 

Scotland,  evi-  ^ 

^M  ta*En«**^  evidence  was,  that  he  had  the  horse  in  his  posses- 
^*"**'  sion  in  Kirkcudbright^  three  days  after  it  had  been 

,    stolen  in  the  county  of  Cumberland. 

ParkCy  J.,  held  this  to  be  sufficient  evidence  of 
a  stealing  by  the  prisoner  in  Cumberland. 

*  The  same  was  held  by  LitiledcUe,  J.,  in  Hlde't  cote, 
York  Sum.  Ass.,  1829,  and  by  Garrow,  B.,  in  Shaw's  case,  at 
the  Old  Bailey  Sess.,  Oct  1825,  on  an  indictment  for  steaU 
ing  a  watch  which  the  prisoner  had  borrowed  for  a  specific 
time,  and  had  not  returned. 
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Vicar',  Case.  ^."iSJ^ 

183t». 

Prisoner  was  indicted  for  horse-stealing.     It  ap-  obuoninfla 
peared.  in  evidence,  tliat  he  went  to  the  house  of  the  pretmog  of 
prosecRtor,  and  told  him  his  (prisoner's)  father  had  stealing,  see 
sent  him  to  borrow  a  horse  for  three  weeks.     Thea>«»««^>i»^ 

and  ^mtf>^4 

prosecutor  being  acquainted  with  prisoner's  father,  '^^*  '^' 
kept  the  prisoner  in  his  house  as  a  guest  for  the 
nighty  and  on  the  following  morning  dispatched  him 
with  the  horse,  agreeably  to  the  supposed  request. 

The  prisoner  having  got  possession  of  the  horse 
by  means  of  the  above  story,  sold  it. 

Parke,  J.,  held  this  to  be  a  clear  stealing,  the 
prosecutor  not  having  parted  with  it  out  and  out. 


HOUS£-BR£AKING. 

Nappera  Case.  sum.  Atizet, 

1824. 

Prisoner  was  convicted  of  stealing  in  a  dwell- inanindict- 

.  ■»   t         1  .  mentfor 

mg-house.     The  mdictment  stated  that  the  prisoner,  stealing  in  a 
on  See,  at  Liverpool,  in  the  county  aforesaid,  one^*°^*^i^ 
coat,  &c  of  the  goods  of  D.J. ,  in  the  dwelling- ~JJ~oMry 
house  of  W.T.,  then   and  there  being,  then   and^g^**^,"''^ 
there  did  feloniously  steal,  &c. 

It  was  suggested  for  the  prisoner,  that,  after  the 
words,  "in  the  dwelling-house  of  W.  T.,"  should 
have  been  added  the  words  "  there  situate." 

On  point  reserved,  the  Judges  were  of  opinion,  that 


200  CROWN  RXP0RT8. 

I 

the  indictment  shewed  sufficiently  that  the  house 
was  situate  at  Liyerpool,  and  that  the  conviction 
was  right. 


sumT^Mett  Clopkan's  Case. 

1830. 

QuMtion  u  to     Prisoner  was  indicted  for  housebreakincr. 

thecxtentof  ° 

rf"  d^l^iS^      ^^  ^'  ^^^^  ^^^  ^^  prisoner,  objected  that  the 
y»enue.  locus  in  quo  was  not  within  the  curtilage  of  the 

dwelling-house.     The  case  was  as  follows : — 

Two  closes  were  divided  by  a  wall,  at  each  ex- 
tremity of  this  wall  there  was  a  building.  The 
building  at  the  south  end  of  the  wall  was  a  dwelling- 
house,  and  that  at  the  north  was  used  as  an  out* 
house,  having  formerly  been  a  dwelling-house.. 
From  the  gable  of  the  dwelling-house  a  wall  pro- 
ceeded^.  and  joined  on  to  the  gable  of  the  outhouse, 
forming,  together  with  the  divisional  wall,  the  west 
close ;  and  from  the  other  gable  of  the  outhouse  a 
wall  proceeded,  and  joined  on  to  the  ether  gaUe  of 
the  dwelling-house,  forming,  together  with  the  divi- 
sional wall,  the  east  close.  In  the  west  close,  attach- 
ed to  the  out-house,  was  a  blacksmith's  workshop, 
having  a  door  communicating  with  the  outhouse.. 
There  were  no  means  of  communication  between  the 
dwelling-house  and  the  west  close,  except  through 
this  door.  This  door  was  broken  open»  but  from 
which  side  did  not  appear. 
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Bagley^  J.9  was  of  opinion,  that  this  woi  a 
breaking  within  the  same  cartilage  as  the  dwelling- 
honse,  but  proposed  to  reserve  the  point. 

The  piisoner  was  convicted,  and  sentenced  to  the 
same  pnnishment  as  for  a  common  larceny,  which 
rendered  it  unnecessary  to  carry  the  inquiry  fur- 
iber*. 


Little's  Ctue.  SteiTillSi. 

1830. 

By  7  &  8  Geo.  4,  c.  29,  it  is  enacted,  *'  That  if  wbat 
«ny  person  shall  break  and  enter  any  dwelling-house,  putting  in  * 
and  steal  therein  any  chattel,  money,  or  valuable 
security  to  any  value  whatever,  or  shall  steal  any 
such  property  to  any  value  whatever,  in  a  dwelling- 
house,  any  person  therein  being  put  in  fear;  or  shall 
steal  in  any  dwelling-house  any  chattel,  money,  or 
valuable  security,  to  the  value  in  the  whole  of  5/.  or 
more;  every  such  offender  shall  suffer  death  as  a 
felon." 

Prisoner  was  indicted  for  stealing  in  a  dwelling- 
bonse,  nndpntting  in  fear*  The  evidence  was,  that 
the  prosecutor's  wife,  about  eleven  at  night,  was  un- 
dressing herself  and  going  to  bed,  when  she  saw 
the  prisoner  under  the  bed,  in  which  her  husband 
lying  asleep.     She  immediately  screamed  out 


•  See  the  clause  of  the  sUtute  7  &  8  Geo.  4,  c.  29,  a.  14 
and  fee  Re*  r.  Edward  fVaitert  and  others,  2  R.  &  M.  13. 

k3 


1 


V 
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in  alarm,  whereupon  the  prisoner,  wifthoiit  offering 
her  any  sort  of  violence,  or  saying  any  thing,  pass- 
ed out  of  the  room  as  quickly  as  he  could. 

Per  Tindal,  C.  J. — "  It  is  not  necessary  that 
there  should  be  any  yiolence  used;  but  if,  from  the 
circumstances,  taking  into  consideration  the  time  of 
night,  and  the  place  where  the  prisoner  was  found, 
a  person  in  a  dwelling-house  was  put  in  fear^  (those 
circumstances  operating  on  a  reasonably  sound  mind), 
it  was  a  putting  in  fear  within  the  meaning  of  the 
statute. 


HUSBAND  AND  WIFE. 


Applkbt 

Sum,  AuisM,  Mary  Ann  Quinh's  Case, 

Pieadiiig  to  a  Prisoner  was  indicted  for  conspiring  with  one 
flame,  and  to  Tclford  to  dcfraud  the  King's  subjects.  It  ap- 
uon  of  single  peared  that  the  prisoner  had  passed  as  the  wife  of 
condusiTe      Telford;   had  frequently  been  addressed  by  him 

evidence  that  »  i  /  / 

t<^e  guty  it    in  that  character  in  the  presence  of  third  persons ; 
wife  of  an  ac-  and  nothing  appeared  to  rebut  the  presumption  aris- 
ing therefrom  that  they  were  lawfully  married. 

HuUocky  B.,  left  it  to  the  jury  to  say,  whether  or 
not,  under  these  circumstances,  they  thought  she 
was  the  wife  of  Telford.  The  jury  found  in  the  af- 
firmative, and  HuUock,  B.,  directed  an  acquittal. 

Note, — The  woman  pleaded  to  a  different  name 
from  that  of  Telford,  and  to  the  description  of  single 
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woman;  but  HuUoekf  B.,  told  the  jury,  that,  al- 
though that  circumstance  was  primd  facie  evidence 
that  she  was  not  a  feme  covert,  yet  it  was  not  con- 
cluuve  of  that  &ct,  so  as  to  oust  her  of  the  indul- 
gence which  the  law  allows  to  married  women  act- 
ing under  the  control  and  in  obedience  to  their  hus- 
band's authority*. 


fViUiam  Robinson* B,  WilUam  Stafford's,  and  Caroline  lancaatk* 

Staffords  Case.  'w^- 

Prisoners  were  indicted  for  hayine  base  coin  in  Ukaqua- 
their  possession,  with  intent  to  utter  the  same.     In  J^^t  whether 
the  course  of  the  trial  some  circumstances  appeared  JJ^^^J^f" 
which  tended  to  shew  that  the  woman  was  the  wife  *^' 
of  the  prisoner  William  Stafford. 

Vaughan,  B.,  left  it  to  the  jury  to  infer  that  she 
was  lawfully  married  to  him,  and  she  was  acquitted 
on  that  groundf . 


*  Id  Rclynge's  Reports,  p.  81,  is  the  following:  '^Resolved 
bj  all  the  jodges,  that  if  a  man  and  his  wile  do  commit  a 
boiglaiy,  and  both  of  them  break  a  honse  in  the  night  time^ 
and  enter  and  steal  goods,  that  it  is  no  felony  in  the  wife;  for 
the  wil^  being  together  with  the  husband  in  the  act,  the  law 
supposes  the  wife  does  it  by  coercion,  and  so  it  is  in  all 
larcenies.  But,  as  to  muider,  if  a  husband  and  wife  do  join 
in  it,  they  axe  both  guilty;  so  it  was  in  the  case  of  the  Earl 
of  Somerset  and  his  lady,  both  equidly  found  guilty  of  the 
murder  of  Sir  T.  Oyerbury,  in  the  Tower  of  London." 

f  See  EUza  Jreker't  case,  2  R.  &  M.  148,  where  it  wsa 
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IMPARLANCE. 


Lakcastkk 

Sum.  AuiZM, 

18S6. 


See  fVakefield^s  case,  post,  tit.  "  Traverse. 


rr 


INCLOSURE. 


VORK 

Sum.  Attism, 
1827. 

Qu.  if  acting 
as  a  commiv 
skmer  be  evU 
dence  of  a  le- 
gal appoint- 
ment. 

York 

Sp.  AatLzM, 

IWA. 

Award  of 
cominission- 
er,  its  effect 
a&  touching 
ancient  rnads> 


Woodroof  T.  Glossop, 
See  ante,  p.  101,  tit.  "  Evidence/' 


/J.  V.  Scalehy, 
See  flnfe,p.  156,  157,  tit.  "  Highway.' 


INDICTMENT. 


Applbby 

Sp,  Atai^et, 
1S23. 


Anonymous. 

Motion  made      Prisoner  was  indicted  for  sheep-stealing.     Il  ap- 
for  a  copy  of  peared  in  evidence  that  he  had  forcibly  and  openly 

biUofindlct-  ^  J  r       J 

held  that  8  woman,  who  was  indicted  with  her  husbuid  as  an 
accessoiy  after  the  fact  to  the  receiving  atolen  goods,  could 
not  be  convicted  if  her  husband  was  convicted,  especially  as 
it  was  put  to  the  jury  to  say  whether  she  received  the  goods 
in  the  absence  of  her  husband.  See  also  Topee's  eate,  2 
IL  &  M.  243,  (Larceny);  and  EUxa  March's  ease,  (Arson)» 
2  R.  fir  M.  182. 


i 
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taken  possession  of  three  sheep,  which  he  claimed  SS^iSjSry 
as  his  own.     No  notice  was  taken  of  the  mattet  for    gi|^|lf' 
more  than  two  months,  when  an  information  was qS^ boot 
laid  before  the   Mayor  of  Kendal,  who  committed  ^ht  to  a 
bim  to  Appleby  gaol  for  felony.      Upon  the  pro-  record,  see 
ceedings  being  removed   into  the  King's   Bench, 
that  Court  admitted  him  to  bail. 

At  the  following  assizes  for  the  county  of  West- 
morland, an  indictment  was  preferred  against  him 
for  sheep-stealing,  and  was  ignored;  and  thereupon 
Pattesan  applied  to  the  Court  to  be  furnished  with 
a  oopy  of  the  bill, 

Holroydj  J.,  assented;  but  added  that  he  gave  no 
opinion  as  to  the  propriety  of  bringing  an  action*. 


*  Lord  Coke,  in  the  preface  to  the  3rd  part  of  his  Re- 
ports, says — **  The  records  of  the  King's  Courts,  any  enb- 
jeet  may,  for  his  necessaiy  use  and  benefit,  have  access 
unto;  which  was  the  ancient  law  of  England,  and  so  is 
dedared  by  an  act  of  parliament."  (46  Ed.  3). 

The  practice  of  applying  to  the  Court  for  a  copy  of  the 
record  seems  to  have  originated  in  a  resolution  of  fiife  trf  ike 
JuDCBs,  pawed  at  the  Old  Bailey  Sessions  in  the  16th 
year  of  King  Charles  the  Second,  when  arbitrary  proceedings 
were  in  fiuhion;  but  by  what  right  or  by  what  authority 
those  learned  persons  took  upon  themselves  to  annul  the  an- 
cient law  of  Ei^land  does  not  appear.  The  resolution  of 
Haelf  sniBdently  denotes,  that,  up  to  that  time,  the  obtain- 
ing of  a  copy  was  a  thing  of  course,  and  so  far  it  affords  a 
pnctieal  confinnation  of  the  doctrine  of  Lord  Coke.  The 
fDllowing  is  a  copy  of  the  resolution  in  question,  (which  is 
the  7th  of  a  series),  reported  in  Keljrnge,  p.  3 : — **  Resolved, 
that  no  copy  of  any  indictment  for  felony  be  given  without 
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sp.  A^»  Smith's  Case* 

1823;^ 

Diiftrent  feio-     Per  Hokoyd,  J . — "The  law  will  not  suffer  differ* 
gone  iiMo  OB  ent  felonies  to  be  gone  into  against  a  party  on  one 

same  indkt- 

">«»t.  indictment." 


special  order,  upon  motion  made  in  open  Conrt,  at  the  ge- 
neral gaol  delivery;  for  the  late  frequency  of  actions  against 
prosecutors  deterreth  people  from  proseoating  for  the  king 
upon  just  oceasionB." — R,  Hyde,  C.  J.  of  K.  B.;  OrL  Bridge 
man,  C.'J.  of  C.P.;  Thomas  Twisden,  K.  B.;  Thomas  Tyr- 
rell, C.  P. ;  John  Kelynge,  K.  B.. 

In  BrangmCs  case,  1  Leach,  C.  C.  1742,  the  prisoner  was 
tried  for  a  highway  robbery,  and  acquitted.  The  prose- 
cution appeared  to  hare  been  brought  merely  for  the  purpose 
of  vexation  and  oppression,  and  the  prisoner's  counsel  ap- 
plied to  the  Court  for  a  copy  of  the  ntdictment.  Lord  Chief 
Justice  FTiUZef,  who  tried  the  case,  acknowledged  that  the 
prosecution  bore  the  strongest  marks  of  being  unfounded, 
and  malicious,  but  refused  the  application,  because,  (as  he 
said),  it  was  not  necessary  that  he  should  grant  it;  declar- 
ing that,  by  the  laws  of  this  realm,  every  person,  up- 
on his  acquittal,  had  an  undoubted  right  and  title  to  a 
copy  of  the  record  ef  swch  acquittal,  for  any  use  he  might 
think  fit  to  make  of  it;  and  that,  after  a  demand  of  it  had 
been  made,  the  proper  officer  might  be  punished  for  refus- 
ing to  make  it  out  In  opposition  to  this  opinion  may  be 
adduced  a  dictum  of  liOid  Holt,  in  Oroenuelt^y.  BurreU,  1 
Lord  Raym.  263,  (9  Wm.  8),  to  the  effect,  that  one  indicted 
of  felony  and  acquitted  cannot  have  a  copy  rf  the  record 
without  leave  of  the  Court;  and  there  is  also  a  dictum  of 
Lordilafi4^U,  in  Morrison  v,  Kelly,  I  Bl.  Rep.  884,  (2  Geo. 
8):  but  both  these  were  extnjudicial,  and  no  authority  was 
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JVioie. — an  exception  to  this  rnle  has  been  intro-  Exception. 
dneed  by  the  7  ft  8  Geo.  4,  c.  29,  s.  48,  which  pro- 


for  either;  wliereas,  in  Brangmt*»  cme,  the  pmnt  WM 
^Iractly  before  the  Court,  and  the  judgment  was  given  by 
the  Lord  Chief  Justice  in  terma  as  clear  and  emphatic  as 
those  of  Coke. 

In  VamdercomVt  and  others*  ca««,  2  Leach,  C.  C.  711,  (1796), 
an  application  was  made  to  the  Court  that  the  prisoner 
might  be  ftmished  with  copies  of  seyenl  indictments,  on 
which  thej  had  been  acquitted,  in  order  that  their  plea  of 
antrffoU  acquit  might  be  drawn  with  greater  accuracy:  the 
Court,  however,  which  was  composed  of  Heath,  J.,  Macdo- 
maldf  C.  B.,  and  Thompmm,  B.,  refused  to  grant  them  copies, 
but  said  they  were  entitled  to  have  the  indictments  readtwry 
sioteiy  and  dittinetly  over,  and  they  were  accordingly  so  read 
bj  the  clerk  of  the  arraigns.  No  authority  was,  however,  re- 
ferred to;  and  it  is  not  too  much  to  infer  that  the  dietu  be- 
fore alluded  to,  as  well  as  the  ruling  of  the  judges  in  this 
case,  were  the  result  of  a  practice  originating  in  the  resolu- 
tion of  16  Car.  2. 

In  a  subsequent  case,  the  Court  of  King's  Bench,  as  if 
doubtful  of  the  ground  on  which  their  predecessors  had  been 
treading,  admitted  in  evidence  a  copy  of  an  indictment  ob- 
tained surreptitiously,  without  an  order  of  the  Court,  or  %fiat 
fit>m  the  Attorney-General.  (LyaUy,  ToUervey,  4  East,  302.) 
And  in  a  very  recent  case,  in  which  an  application  was 
made  to  that  Court  to  restrain  a  party  fiom  using  a  copy 
of  an  indictment  obtained  through  the  fiat  of  the  Attor- 
ney-Generaiy  upon  a  representation  that  the  Judge  who 
tried  the  case  had  promised  to  grant  it,  whereas  in  fact  the 
Judge  had  made  no  such  promise,  and  the  Attorney-General 
in  pcnon  declared,  that,  had  this  been  known,  the  fiat  would 
not  have  issued;  Lord  Tenierden,  C.  J.,  in  delivering  the 
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videsy  that,  for  preventing  the  dii&culties  that  have 
been  experienced  in  the  prosecution  of  clerks  and 
servants  guilty  of  embezzling  the  property  of  their 
m/isters,  "it  shall  be  lawful  to  charge  in  the  indict- 
ment, and  proceed  against  the  o£Pender,  for  any  num* 
ber  of  distinct  acts  of  embezzlement,  not  exceeding 
three,  which  may  have  been  committed  by  him  against 
the  same  master,  within  the  space  of  six  calendar 
months  from  the  first  to  the  last  of  such  acts,  &c.*** 


sp.  Amtamt .  RosmskCs  Case. 

ISM- 


Medical  man       A  medical  man  procuring  a  female  to  strip  her- 

by  nuaept^ 

**°S'*T     ^^^  naked  in  his  presence,  under  pretence  of  apply- 
henieifiuS^.  ^^  ^^^  medical  skill,  but  in  reality  for  his  own  lewd 
gratification,  &c.,  is  guilty  of  a  common  assault. 
See  S.  C,  ante,  p.  11,  tit  "  Assaiilt." 


York 

9um.Amitm,  WeihereWs  Case. 

1886* 

Anindku  If  an  indictment  found  at  the  sessions  be  trans- 

meat  finind 

attbeeeHtoof  mitted  to.the  assizes,  the  Judges  of  assize  have  au- 

mnA  traDimit-  ^ 

2i^o?ghuo  *^ori^y  ^   try  the  same.— Per  HuUock,  B.,  who 
5J£^**^  stated  that   it  had  been   so  held  by    the  twelve 


judgment,  said — **  We  do  not  think  that  there  has  been  a 
mistake  or  misrepresentation  of  tuck  a  nature  as  to  call  upon 
this  Court  to  interfere."  Browne  v.  Cumming,  10  B.  &  C.  70. 
*  See  Dunn*e  and  SmU?t*e  caee,  ante,  85. 
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Judges  on  a  case  reserved  by  Wood^  B.,  in  £.  T. 
]819. 

Note, — The  case  alluded  to  by  tbe  learned  judge 
was  tbat  of  Eex  v.  John  WethereUy  R.  &  R.  C.  C. 
381.  Two  indictments  had  been  found  against  the 
prisoner  at  the  North  Riding  of  Yorkshire  Quarter 
Sessions  of  the  Peace  by  the  grand  jury  of  that  Rid- 
izig.'  One  of  them  was  for  assisting  one  Burke  to 
escape  from  the  House  of  Correction,  he  being  sen- 
tenced to  twelve  months'  imprisonment  for  grand 
larceny;  and  the  other  was  for  escaping  himself,  he 
being  under  confinement  for  the  same  oiFence.  It 
was  ordered  by  the  Court  of  Quarter  Sessions,  that 
W,  should  be  committed  to  his  Majesty's  gaol,  the 
castle  of  York,  in  and  for  the  said  county,  to  be  con- 
fined until  he  should  take  his  trial  at  the  then  next 
assizes ;  and  the  keeper  of  the  House  of  Correction 
at  Northallerton  was  ordered  to  deliver  him,  and  the 
keeper  of  York  Castle  to  receive  bim,  till  the  time 
of  his  trial  for  the  offences  aforesaid.  These  two 
indictments  were  transmitted  to  the  Lent  assizes 
for  York  in  1819,  held  before  Mr.  Baron  Wood, 
auiezed  to  a  certificate  signed  by  the  Deputy  Clerk 
of  the  Peace  for  the  North  Riding,  certifying  that 
tbey  were  found;  and  the  indictments  contained  the 
names  of  the  witnesses  on  the  back,  and  were  sign- 
ed by  the  foreman  of  the  grand  jury  at  the  sessions 
a«  found  true  bills. 

Wood,  B.,  thought  he  had  no  authority,  ou  these 
proceedings,  to  try  the  prisoner,  and  he  was  dis- 
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charged  by  proclamation,  the  time  of  his  former  sen- 
tence having  expired.  The  reasons  which  occurred 
to  the  learned  Baron  at  the  time  for  refusing  to.  try 
the  prisoner  were : — XsU  That  he  had  never  tried  an 
indictment  found  at  the  Quarter  Sessions,  unless  it 
had  been  removed  by  certiorari  into  the  King's 
Bench,  and  sent  from  thence  to  the  assizes  to  be 
tried. — 2nd.  The  great  inconvenience  and  labor  that 
would  be  thrown  on  the  commission  of  gaol  delivery, 
if  the  justices  could,  at  their  discretion,  transmit  pri- 
soners with  their  indictments  to  the  assizes,  to  be 
tried,  when  the  justices  were  competent  to  try  them. 
— Zrd.  He  thought  there  ought  to  have  been  a  new 
indictment  preferred  before  the  grand  jury  of  the 
.  county  at  the  Assizes,  and  found  by  them.  For  a  rule 
in  similar  cases,  the  learned  judge  stated  the  case  for 
the  opinion  of  the  judges.  In  Easter  Term,  1819, 
the  judges  met,  and  were  of  opinion  that  the  prisoner 
should  have  been  tried  at  the  Assizes  upon  the  in- 
dictment found  at  the  Sessions. 

See  4  Edw.  8,  c.  2;  4  Inst.  168;  2  Hale,  P.  C. 
32 ;  2  Hawk.  P.  C.  c.  5,  s.  32 ;  Ibid,  c.  6,  s.  2 ; 
Cr.  Circ.  Comp.  27 — as  to  transmitting  indictments 
preferred  at  the  Quarter  Sessions  in  Middlesex  to 
the  Old  Bailey, 


^^.M«..  MitckeWs  Case. 

1889. 

Bankrupt  not      Indictment  against  a  bankrupt  for  not  surrender- 

funenderlng,  .  ^^^  •.rt**^ 

&c.  mg  pursuant  to  6  (jeo.  4,  c.  16,  s.  112. 

S.  C.  ante,  p.  20,  tit  "Bankrupt" 
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Guisippe  SidoWs  Case,  sp.  AMizea, 

The  prisoner  was  charged  with  manslaughter.       nm  or  lodict- 
Six  G.  Lewin  objected  on  his  behalf  that  the  in-  ed  by  any  of 

the  juTon. 

dictment  retomed  by  the  jury  was  not  signed  by 
the  for^nan  or  any  of  the  jurors. 

Aldenon,  J.,  held  it  to  be  unnecessary. 
i&  C.  tmte,  p.  5S,  tit "  Conner's  Inquisitioii. 


ti 


PercivaTs  and  Others*  Case.  s^a^SH! 

1833. 

Held  by  BoUandy  B.,  that  it  is  competent  to  the  Grand  jury 
grand  jury,  as  regards  the  indictment,  to  amend  any  their  own  mia- 
thing  that  they  have  done  by  mistake. 

S.  C.  ante,  p^  156,  tit "  Grand  Jury." 


Mary  Hunter's  Case.  sp.  XMise*. 

1H33. 

Indictment  against  an  accessory  for  a  substantive  indictment 
felony  under  7  Geo.  4,  c.  64,  s.  9.  cwaory  totT 

substantive 
S.  C.  ante,  p.  3,  tit.  "  Arson."  f«lony- 
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INDICTMENT— PLEADING. 


^  X?"?-.  Thompson's  Case. 

1824. 

A  loft  under       In  an  indictment  for  burglary,  a  loft  under  the 

ulCHUDe  TOOK  A         •   1  1         m«* 

mavbede-     Same  roof  With  a  dwelling-house  is  properly   de- 
dwelling-       scribed  as  a  dwelling-house,  though  there  be  no  in- 
ternal comhiunication  between  it  and  the  parts  in- 
habited. 

5.  C.  anttt  p.  32,  tit.  <*  Buiglaiy. 


It 


shIaS^t.  Anonymous. 

1888. 

A  cellar  used'      In  an  indictment  for  arson,  it  was  held,  that  a 

lunueisnota  cellar  which  was  under  a  cottage,  and  in  the  exdu- 

atmout'      give  occupation  of  a  constable,  who  used  it  for  a 

lock'fdp  house,  was   improperly  described   as    the 

dwelling-house  of  the  constable,  or  as  an  outhouse 

parcel  of  the  cottage. 

S,  C.  ante,  p.  8,  tit.  "  Anon." 


sum.Amiae$,  Goodwin's  Case. 

Who ^^v^'      Prisoner  was  indicted  for  secreting  a  letter,  which 

FMt-offlc?*  ^*^  ^^^^  P^^  ^^^^  ^*^®  hands,  as  being  a  letter-carrier, 
to  deliver  in  the  ordinary  course  of  delivery. 

The  indictment,  which  contained  sixteen  counts, 
was  as  follows : — 
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'*  The  jurors,  &c.  present  that  J.  G.,  at  the  time  indictment. 
of  committing  the  several  felonies  and  offences  in 
the  first  four  counts  of  this  indictment  hereafter 
mentioned,  was  a  person  employed  hy  and  under 
the  Post-office  of  Ghreat  Britain  in  certain  husi- 
ness  relating  to  the  said  office,  that  is  to  say,  as  a 
charge-taker  of  letters  and  packets  brought  to  a 
certain  Post- Office  for  the  receipt  and  delivery  of 
letters,  situated  at  Sheffield,  in  the  county  aforesaid; 
ftnd  that  heretofore,  to  wit,  on  the  25th  day  of  De- 
cember, in  the  eighth  year  of  the  reign,  &c.,  at 
Sheffield  aforesaid,  in  the  county  aforesaid,  a  certain 
letter,  then  lately  before  sent  by  the  post,  to  wit, 
by  the  post  irom  Stafford,  in  the  connty  of  Stafford, 
to  Sheffield  aforesaid,  in  the  county  of  York  afore- 
said, for  and  to  be  delivered  to  a  certain  person  at 
Sheffield  aforesaid,  in  the  county  last  aforesaid,  that 
is  to  say,  to  Ann  Johnson  &  Co.,  and  then  and 
there,  to  wit,  at  Sheffield  aforesaid,  in  the  county 
last  aforesaid,  containing  therein  one  promissory 
note  made  for  the  payment  of  the  sum  of  20/, 
of  lawful  money  of  Great  Britain,  and  of  the  va- 
lue of  20/.,  came  to  the  hands  and  possession  of 
the  said  J.  G.,  whilst  he  the  said  J.  G.  was  there, 
to  wit,  at  Sheffield  aforesaid,  in  the  county  of  York 
aforesaid,  so  employed  as  aforesaid ;  and  that  the  said 
J.  G.  afterwards,  to  wit,  on  the  same  day  and  year 
aforesaid,  with  force  and  arms,  at  Sheffield  aforesaid, 
in  the  county  last  aforesaid,  being  then  and  there 
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ftttch  person  so  employed  as  aforesaid,  feloniously  did 
secrete  the  said  letter  then  and  there  containiqg 
the  said  promissory  note,  the  said  promissory  note 
then  and  there  being  in  force,  and  the  property  of 
one  Henry  Hall,  and  the  money  payable  and  ae* 
cured  by  the  said  promissory  note  then  and  there 
being  unsatisfied :  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  againat  the  peace 
of  our  lord  die  King,  &c. 

The  2nd  count  charged  '*  that  he  did  steal  and 
take  from,"   &c. 

drd  count,  same  as  lat  count,  only  laying  pro- 
perty in  Johnson  &  Co.,  to  whom  the  letter  was  ad- 
dressed. 

4th  count,  same  as  2nd,  as  to  the  stealing,  and  as 
the  3rd,  as  to  the  person  from  whom,  &c. 

Second  Series, 

5th  count.  ^*  Employed  under  Post-office  of  Great 
Britain,  in  certain  business  of  the  said  office,  viz., 
in  sorting  letters  and  packets  brought  to  a  certain 
Post-office  for  the  receipt  and  delivery,  &c.,  and 
situate,  &c.,"  then  as  in  Ist  count. 

6th.  As  in  2nd  count. 

7th.  As  in  8rd  count. 

8th.  As  in  4th  count. 

Third  Series. 

9th  Count.  **  Was  employed  in  carrying  letters 
and  packets,  &c;."  then  the  same  as  in  1st  count. 
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1 0th.  Same  as  in  2nd  count. 
11th.  Same  as  in  drd  count. 
12th.  Same  as  in  4th  count. 

Fourth  Series, 

Idih.  (Omitdng  relations  between  the  Post-office 
and  prisoner,  and  charging  him  as  a  common  indi- 
▼idual) — "did  steal  and  take  from  and  out  of  a 
certain  Poat-office  there,  &c.,  for  receipt  and  deli- 
very of  letters  and  packets,  and  bags  and  mails  of 
letters,  sent  and  to  be  sent  by  the  Post-office  of 
Great  Britain,  to  wit,  by  the  Post-office  from  Staf- 
ford,  &c.,  to  Sheffield,  &c.,  then  lately  before  sent 
lor,  and  to  be  delivered  to,  A.  J.  &  Co.,  and  one 
ether  letter;  against  the  form,  &c." 

14th.  *'  Did  steal,  &c.,  from  out  of  a  certain 
home,"  &c.,  and  then  as  in  13th  count. 

15di.  Common  larceny  count,  laying  property 
in  H.  Hall,  and  alleging  theft  to  have  been  com- 
mitted in  the  dwelling-house  of  the  Postmaster, 
but  not  as  Postmaster^ 

16ch.  The  same  as  the  last,  only  laying  the  pro- 
perty in  A.  J.  &  Co. 

H0U9  for  the  prisoner,  objected  to  the  first  twelve 
counts :  that  there  was  no  sufficient  evidence  of  the 
prisoner  having  been  in  the  employ  of  the  Post- 
office. 

It  appeared  upon  the  proof  dottbtful  whether  the 
erigiaal  appointment  was  of  himaelf  or  of  his  sister, 
and  whether  he  acted  for  her  and  on  her  account ; 
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-  or  whether  the  appointment  was  joint.  But  it  ap- 
peared, that,  from  1826,  (when  the  present  Postmas- 
ter came  into  office),  he  had  heen  constantly  in  the 
practice  of  carrying  out  letters — ^that  the  Postmas- 
ter found  him  in  that  character,  and  considered  him 
as  part  of  the  estahlishment,  and  that  he  paid  wa^s 
to  him,  and  not  to  his  sister,  though  he  believed  his 
clerks  had  sometimes  paid  them  to  his  sister.  It 
further  appeared  that  the  prisoner  had  given  a  no- 
tice to  quit  in  the  name  of  his  sister  and  of  himself. 

HuUock,  B.,  said,  that  he  did  not  know  what  was 
to  be  considered  strictly  a  service  under  the  Post- 
office,  but  he  should  put  it  strongly  to  the  jury  to 
infer  from  these  facts  that  the  prisoner  was  so  em- 
ployed. But,  even  supposing  the  objection  to  be 
well  founded,  the  13th  and  14th  counts  would  do. 

Holt  next  objected,  that  the  property  was  laid  in 
the  15th  count  as  the  property  of  Hall,  and  con- 
tended that  Hall  had  parted  with  it,  being  indebted 
to  Johnson  &  Co. 

Per  HuUock,  B.— "  Who  will  be  the  loser?" 

The  learned  Judge  overruled  the  objection,  ttnd 
the  jury  convicted  the  prisoner. 


LAwcAsT«R  GrubUiCs  Case, 

I  poo  ^^ 

AstGwTi*.       Th«  42  Geo.  3,  c.  81,  recites,  that  "  whereas 
In  Ml  indict,  bags  OT  mails  of  letters  which  may  have  been  stolen 
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oiMcidenuJly  lost,  aand  afterwards  found  or  picked  up,  creting  a  let- 
axe  wilfully  detained  by  the  persons  finding  the  same,    g*^  ^ 
*  m  the  expectation  of  gain  or  reward,'  to  the  great  J^^^^J^^*^ 
inoonTenience,  &c/*    It  then  enacts,  that,  to  remedy  JSnoM*^  "^ 
the  said  evil,  "  if  any  person  shall  wilfully  secrete,  '*'*^  ' 
keep,  or  detain,  or,  being  requested  to  deliver  up  by 
any  deputy,  clerk,  agent,  letter-carrier,  post-boy, 
rider,  driver  or  guard  of  any  mail-coach,  or  any 
ether  officer  or  person  whatsoever,  employed  or  to 
be  employed  in  any  business  relating  to  the  Post- 
office,  shall  refuse  or  wilfully  neglect  to  deliver  up 
any  mail  or  bag  of  letters  sent  or  conveyed,  or  made 
up  in  order  to  be  sent  or  be  conveyed  by  the  post, 
or  any  letter  or  letters,  packet  or  packets,  sent  or 
conveyed  by  the  post,  or  put  for  that  purpose  into 
any  poet-office,  house,  or  place  for  the  receipt  or 
delivery  of  letters  or  packets  sent  or  to  be  sent  by 
the  post,  and  which  letter  or  letters,  &c.,  shall  have 
been  found  or  picked  up  by  the  same  or  any  other 
person  or  persons,  or  shall  hy  or  through  accident 
or  nittake  have  been  left  with  or  at  the  house  of 
the  same  or  any  other  person  or  persons,  each  and 
every  person  so  offending  shall  be  deemed  and  taken 
to  be  guilty  of  a  misdemeanor,  to  be  punished  by 
fine  and  imprisonment." 

Prisoner  was  charged  upon  the  above  statute, 
with  *'  unlawfully  secreting  and  detaining  four  let- 
ten  bg  accident  left  with  him,  in  expectation  of  cer- 
tain gain  or  reward." 

L 
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Per  Bayley^  J. » to  the  jnry. — '*  In  my  opinum  h 
was  not  necessary  to  lay  the  intent  to  have  been  m 
expectation  of  gain  or  reward;  but  yon  are  to  consi- 
der what  his  duty  was  upon  receiving  tlie  letten» 
(supposing  them  to  haye  been  deliyered  to  him  bjr 
mistBke)>  and,  if  yon  think  that  he  unlawfully  neg- 
lected that  duty,  he  comes  within  the  act  of  par- 
liament. But,  as  all  die  counts  in  die  indictiBeBt 
charge  the  prisoner  with  doing  the  act  'in  expec- 
tation of  &c.,'  you  will  tell  me,  in  the  event  of 
your  finding  him  guilty,  whether  that  intent  has 
been  made  out,  in  order  that  I  may  take  the  ophuon 
of  the  Judges  upon  it«"  < 

The  jury  found  him  guilty  generally. 


»!Z''aSSS,  Kershaw's  and  Others*  Case. 

isag. 
7ft8G«o.4»       By  7  &  8  Geo.  4,  c.  80,  s.  8,  it  is  enacted, 

c.  soft's. 

ssmbto.  that  <<  That  if  any  persons,  riotously  and  tumultuoosly 

apUfti  of-      assembled  together,  to  the  disturbance  of  the  public 

count«^i*  P®*<^®>   8^^  unlawfully  and  with  force  demolish, 

oflBDceiiotGap  p^  down,  or  destroy  (among  other  things)  any 

machinery,  &c.,  every  such  offender  shall  be  guilty 

of  felony,  and  shall  suffer  death  as  a  felon." 

By  sect  3,  it  is  enacted,  "  That  if  any  person 
shall  unlawfully  and  maliciously  cut,  break,  or  de- 
stroy, or  damage  with  intent  to  destroy  or  to  render 
useless,  any  goods  or  articles  of  sUk,  wooUen,  linen, 
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or  cotton,  or  of  any  one  or  more  of  those  materials 
mixed  with  each  other,  &c.,  every  such  offender 
ahaU  be  guilty  of  felony,  and  shall  he  liable,  at  the 
diaeretioB  of  the  court,  to  he  transported  beyond  the 
seas  for  life,  or  for  any  term  not  less  than  seven 
years,  or  to  be  imprisoned  for  any  term  not  exceed- 
ing four  years ;  and,  if  a  male,  to  be  once,  twice,  or 
dirice,  publicly  or  privately  whipped,  (if  the  court 
aludl  so  think  fit),  in  additbn  to  such  imprison- 
ment.'* 

On  the  above  two  sections,  R.  D.  and  J.  J«  were 
diarged  as  follows: — 

The  jurors,  S^c,  present,  that  R.  D.,  late  of  &c.,  count  on  sth 
on  the  29th  day  of  April,  in  the  tenth  year  &c., 
at  the  paiiafa  of  Rochdale,  &c.,  together  with  divers 
other  itt-disposed  persons  to  the  jurors  unknown,  to 
the  nnmber  of  two  thousand  and  more,  were  riotously 
and  tnmultuously  assembled  together,  to  the  dis- 
imbate  of  ti^  puMic  peace,  and  did  then  and  there 
ielomoBsly,  unlawfully,  maUdoualy,  and  with  force, 
demoliah,  pull  down,  and  destroy  certain  machinery 
there  fixed,  and  then  and  there  prepared  for  and 
employed  in  the  manufacture  of  woollen  cloth,  to 
wit,  one  thousand  looms,  five  hundred  shuttles,  and 
five  hundred  rollers,  of  the  property  of  William 
Robinson,  then  and  there  being ;  against  the  form  dec. 
&c:  And  the  jurors  do  further  present,  that  T. 
Keiahaw,  late  of  &c.,  labourer^  before  the  commit- 

l2 


n 
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ting  of  the  said  felony,  in  form  aforesaid,  to  wit,  on  the 
29th  day  of  April  aforesaid,  in  the  tenth  year,  &c. 
aforesaid,  at  &c.  aforesaid,  did  feloniously,  unlawfully, 
and  maliciously  incite^  move,  procure,  and  counsel, 
hire,  and  command  the  said  R.  D.  to  do  and  com- 
mit  the  said  felony,  in  manner  and  form  aforesaid; 
against  the  form  &c.  &c. 
Counts  on  the  The  jurors,  &c.  do  tother  present,  that  the 
said  R.  D.,  on  &rc.,  at  &c.,  feloniously  &c.,  did 
break  and  destroy  divers,  to  wit,  one  hundred  looms, 
then  and  there  fixed,  of  the  property  of  the  said  W. 
R.,  and  then  and  there  prepared  for  and  employed 
in  the  weaving  of  woollen  cloth;  against  the  form, 
&c.* 

The  prisoner's  counsel  objected  in  limine  to  the 
joinder  of  two  sets  of  counts,  on  which  the  same 
judgment  could  not  be  passed. 

Per  Bayley,  J. — "  I  see  no  difficulty ;  I  do  not 
see  that  the  prisoners  will  be  under  any  disadvan- 
tage, but  I  will  speak  to  the  Judges  on  the  subject'* 

The  case  proceeded. 


*  The  indictment  contained  fifty-two  counts,  twenty-six 
of  which  charged  certain  persons  as  accessories. 
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Rex  ▼.  Ashton  and  Others^  sp.  AtriztM, 

1830. 


Pruonera  were  charged  npon  an  indictment,  on  in  an  indkt- 
the  3rd  section  of  7  &  8  Greo.  4,  c.  30,  similar  to  the  aid  sectkm 

ofthe  7&  8 

foregoing,  but  omitting  the  averment  that  the  articles  ^  ^'C  au, 
destroyed  were  "  then  and  there  prepared  for  and  JJ^TELS*  th« 
en^ed  in  the  weaving  of^."  S^*Sr 

Blaeklmme^  for  the  prisoners,  objected  that  the  g[SS^^11 
indictment  was  insufficient.  a'STAd^f 

Parke f  J.,  was  of  opinion,  in  the  first  instance, 
that  that  ayerment  was  necessary,  inasmuch  as  he 
doubted  whether  the  act  of  parliament  meant  to  pro- 
tect more  than  things  in  a  state  of  preparation  for 
manufacture.  He  afterwards,  however,  took  a  dif- 
ferent view  o£  it,  and  the  prisoners  were  convicted. 

On  error,  the  Court  of  King's  Bench  were  of  Judgment  on 

cvror. 

Opinion,  after  a  careful  examination  of  the  statute, 
that  it  was  not  necessary  to  allege  specificaUy  in 
the  indictment  that  the  warps  therein  mentioned 
were  prepared  for  or  employed  in  carding,  spinning, 
weaving,  &c. 

The  judgment  was  delivered  by  Lord  Tenterden, 
C.  J.,  as  follows: — "The  third  section  consists  of 
three  branches :  The  first  enacts,  that  if  any  person 
shall  unlawfully  and  maliciously  damage,  with  intent 
to  destroy,  any  goods  therein  described,  being  in  the 
loom,  &c.,  he  shall  be  guilty  of  felony.  Now,  in 
an  indictment  for  that  offence,- it  would  be  undoubt- 
edly necessary  to  allege,  that  the  goods  were  at  the 
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time  of  the  damage  on  the  loom»  &c. ;  because  it 
was  not  the  intention  of  the  Legislature  to  make  it 
an  offence  to  destroy  such  goods  wherever  fonnd, 
but  to  protect  them  only  while  they  were  in  a  course 
of  manufacture.     The  same  observation  applies  to 
the  latter  branch  of  the  section,  which  made  it  sn 
offence  to  damage  or  break  any  loom  prepared  for 
or  employed  in  manuflELCturing,  8cc.    It  would  not 
be  sufficient  in  an  indictment  framed  upon  that  pro- 
vision of  the  statute,  to  charge  the  mere  destruction 
of  a  loom,   without  adding  that  it  was  one  pre- 
pared or  employed  in  some  of  the  ways  therein  de- 
scribed; for  the  indictment  then  would  be  too  general 
But,  as  to  the  damaging  any  warp  or  shute  of  sUk, 
woollen,  or  linen,  the  question  may,  on  the  words  of 
the  act,  admit  of  some  doubt.     The  words  are,  '  If 
any  person  shall  unlawfiiUy  and  maliciously  damage, 
&c.,  with  intent  to  destroy  any  warp  or  shute  of 
silk,  woollen,  linen,  &c.,  or  any  loom,  frame,  &€., 
prepared  for  or  employed  in   carding,  spinning, 
weaving,  &c.*     And  the  question  is,  if  the  words 
*  prepared  for  or  employed  ini  &c.,  are  to  be  con- 
sidered as  referring  to  all  the  preceding  words,  or 
to  those  only  denoting  the  implements  of  manufu- 
ture.     That  must  be  ascertained  by  looking  at  the 
subject-matter  of  the  enactment,  and  the  object 
which  tlie  Legislature  had  in  view.     That  object  in 
the  first  branch  of  the  section  was,  the  protection  0/ 
goods  while  in  the  course  of  manufadure;  in  the 
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seoond,  the  protection  of  the  warp  or  shate,  and  of 
the  machinery  and  implements  when  they  were  pre^ 
pared  for  or  employed  m  the  produetion  of  goods. 
Now,  as  to  the  latter,  it  is  necessary,  with  a  view  to 
the  limited  poipose  that  the  Legislature  had  in  view, 
thai  the  eondnding  words  should  apply  to  them: 
hot  not  so  as  to  the  warp ;  because,  a  warp  is  a  de- 
nomination of  some  kind  of  thread,  prepared  to  be 
woven  and  used  in  mannfactore ;  it  is  in  itself  some- 
thing *  prepared  for  manufacturing  goods.*  Con- 
sidering,  therefore,  that  the  word  *  warp*  is  a  well- 
known  denomination  of  an  article,  which  is  in  some 
way  or  other  prepared  for  or  employed  in  manuflBLC- 
tare,  we  are  of  opinion  that  it  was  not  necessary  to 
dkge  specifically  in  this  case,  that  the  warp  men- 
tioned in  the  indictment  was  so  prepared.** 
See  &  C.  post,  tit  **  Riot** 


Langabtvk 

Riley's  Case.  s^  Mttam, 

^  1830. 


In  an  indictment  under  9  Geo.  4,  c.  69,  s.  9,  (the  it  is  not 
Night  Poachii\g  Act),  it  is  not  necessary  to  aver  spe-  g»3yy 
oficsUy  that  the  prisoner  entered  the  close  between  ^cSlx^Sb^' 

twten  wbi 
bountlie 
clBi0  wai 

A  C  Mie,  p.  149,  tit  '^Game.'* 


the  expiration  of  the  first  hour  after  sunset,  and  the  b^tibe*^ 
commencement  of  the  first  hour  before  sunrise.        ^'^  ^" 
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sp.ABtizM,  Mary  Perkins*  Case. 

1830.  ^ 

Anindictp  An  indictment  for  endeavouring  to  conceal  the 

ment  far  ooo- 

cMiing  the  biith  of  a  cluld  ousht  to  shew  that  the  child  wu 

birth  must  ^^ 

child  wu 

^^'  <V.  C.  ante,  p.  44,  tit  *'  Endeayouring  to  conceal/*  &c. 


LAKCAtTBB 

*'  iS?*'  I^ffys  Case. 

The  charge  of     In  an  indictment  for  cutting,  &c.,  the  charging 

an  attempt  to         ,  ,.   -  . 

disfigwn  IS     an  intent  to  disfigure  is  vague* 

S,  C.  aii<«,  p.  60,  tit  "  Cutting  and  Maiming.'* 


CARLI8LV 

*-i!S?*'  Turner's  Case. 


1830. 

^ortiter  the  ^^  ^^  indictment  for  manslaughter,  the  dimen- 
SSSwSd^  sions  of  a  bruise  need  not  he  described. — See  ante, 
notbetetout  p   jyg^  ^^  4«  Manslaughter."     See,  also,  Meade's 

casCf  asUet  p.  184,  tit.  *^  Murder." 


Lancabtsr  »   w>       ,     1      >-w 

s)p. viMisM,  Turners  and  Reader^ s  Case. 

1830. 

If  straw  be        Indictment  charged  that  the  prisoner  set  fire  to 

described  as  e  r 

!'  ^^^  *^  a  stack  of  straw. 

is  a  fatal  va- 
riance. Upon  the  evidence  it  appeared  that  the  property 

burnt  was  ''  haulm"  a  word  not  mentioned  in  the 

act  of  parliament;  and  haulm,  it  appeared,  was  not 

"  straw." 
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Parke^  J.,  held  the  variaiice  fatal,  and  the  Judges 
coDcurred  in  his  opinion. 

S.  C.  anU,  p.  9. 


Larca&tbh 

Anonymous.  sp.  AsnsM, 

^  183a 

'Parke,  J.,  informed  the  Bar  that  the  Judges  had  The  lamc 

party  not  to 

resolred  that  a  party  ought  not  to  be  charged  as  ^°^'^*JJJ[^JJ^* 
principal  and  a  receiver  in  the  same  indictment.       «  "^J^i?* 
See  Galloway's  case,  ante,  p.  84,  tit.  "  Election."  '»«»^- 

(See  the  next  case). 


_  -  ,      _  York 

Maddens  Case,  sp.  AsHzea, 

183a 

Prisoner  was  charged  with  stealing,  and  acquitted,  a  count  for 

-  .  ttmling  must 

on  the  ground  that  he  was  a  receiver;  there  was  no  not  be  joined 

with  a  count 

count  in  the  indictment  for  receivinff,  or  he  would  '<»  receiving 

®'  inanindlct- 

have  been  conyicted  upon  that.  ™«n'  against 

*^  the  same 

Bayley,  J.,  called  the  attention  of  the  Judges  p^'' 
to  the  subject,  who  adhered  to  the  determination 
they  came  to  in  Galloway's  case,  ante,  p.  84,  tit. 
"  Election." 


T»          w\      t            i     ^  York 

Boaz  Fuckenngs  Case.  sp.  Auizes, 

^  1830. 

A  dead  sheep  may  be  described  as  a  sheep. —  a  dead  sheep 

^                    '      M,  e%\                   1.        II  held  to  be  a 

See  post,  tit.  **  Sheep-stealmg.  sheep. 

L   3 
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Lancabtbr 

**  iSo^'  Turner* s  and  Reader's  Case. 


omitdiig  the      The  omitting  the  word  *' unlawfully"  in  an  in- 

wofd  **  un-  ^ 

gjftiiV  Ji  dictment  under  7  &  8  Geo.  4,  c.  80,  8.  17,  for  set- 
ting fire  to  a  stack  of  straw,  is  fatal. — See  ante, 
p.  9,  tit.  "  Arson." 


York 

«.  iiMfaft,  Holmes's  Case. 

Aduugeof        In  an  indictment  for  burglary,  a  count  for.  lar- 
vietkm" natto  couy  was  added,  with  a  former  conviction  attached 

be  introduced        .«•«■•><.•»«  i  i  •       i 

intoacqiitai  to  it.     Huuock.  B.,  uut  the  prosecutor  to  his  elec- 

indictment  '       '  r  x: 

tion. — See  ante,  p.  149,  tit.  *'  Former  Conviction." 


sp^Auum,  Reeves  Wilson's  Case. 

1830. 

loan  indict-'  ^^.  ^^  indictment  under  7  &  8  Geo.  4,  c.  30, 
woondJngctt-  s.  16,  for  unLiwfully  and  maliciously  wounding  cat- 
to    tie,  it  is  not  necessary  to  shew  personal  malice  to- 


nudioeto-  wards  the  owner  of  the  property.  It  is  enough 
that  there  was  a  mischievous  motive,  though  no 
particular  malice  towards  the  owner. 

Note. — The  trustees  under  a  deed  of  separation 
between  husband  and  wife  had  stocked  a  farm,  and 
put  the  wife  in  possession,  and  afterwards  the  hua« 
band  wounded  several  of  the  cattle,  for  which  tliis 
indictment  was  preferred. — Fide  anief  p.  17»  tit. 
*^  Assignment;"  and  see  R.  v.  Austen,  ante,  p.  39, 
tit.  "  Cattle." 
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_  VOBK 

RoubaUeV$  Cote.  sp.  js^ 

1830L 


In  an  indictment  for  indecently  exposing  a  man's  inanindki. 
person,  it  was  held  that  the  prosecutor  mifht  ffiye  decent  expo- 

*  '  *  ^      *       lore,  proaecu- 

in  evidence  one  instance  under  each  count.    It  was  [UJ[£JJ^'^® 

likewise  held,  by  Parke,  J.,  that,  the  words  "  06-  ~JS*^ 

jceae^  amd  teandaloushf**  supplied  the  place  of  ^^^'"^^ 

"  tmlamfiiUyf**  the  indictment  being  at  common 

law. 

A  a  imie,i^  S$,  tit  «<Elfe(iaB." 


Woods  Case,  **^««« 

1830. 


In  an  indictment  for  burglary,  it  is  safer  to  lay  itteMteto 
the  offence  to  have  been  committed  in  a  parish  than  in  a  padSi, 
m  a  township.  towndiip. 

&  a  €mU,  p.  30,  tit  •*  BmgUoy." 


CAMkXSJkB 

Cofmofi's  and  Another^s  Case.  ^i^u^* 


Prisoners  were  indicted  for  burning  stacks.  lo  an  imuct- 

fiH  .       ,       ,    ,.  ,      mait  for  felo- 

There  were  two  counts  m  the  indictment:  the  ny.apTindpai 

in  theieoond 

first  chaigmg  one  of  the  prisoners  as  the  person  who  gggggy* 
aetnally  set  the  stacks  on  fire;  the  second  charging  ^^^£^ 
tile  ether  prisoner  with  being  present,  aiding  and  C?^^  *^' . 
abetting  him. 

Blaekbmme  appeared  for  the  principal  in  the  first 
^icgree,  and  Sir  Q,  Lewin  for  the  one  in  the  second 
degree,  and  objected  that  the  indictment  was  insuf- 
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ficient,  inasmuch  as  k  did  not  charge  that  the  pri- 
soner W9ia  feloniously  present,  aiding  &c. 

Parke^  J.,  thought  the  objection  good;  but  the 
prisoner  was  acquitted  on  the  facts*. 


York 

Sp.  Afrizju,  Charles  Briggs*  and  James  Briggs*  Case. 

The  roeani  of      In  an  jfldictment for  wounding ,  it  is  not  necessary 

wounding  ,'  ^'  ' 

need  not  be    to  State  the  meons  by  which  the  wound  was  inflicted. 

•cated.  ' 

neecTnot^be"*      Again,  it  is  uot  uecessary  that  the  wound  should 
IcmmStF  *°'  ^®  inflicted  by  a  sharp  instrument. 

S.  a  ante,  p.  61,  tit  **  Cutting  and  Maiming." 


Lancastbii  —        ,     ^ 

sum.A99i2e*,  Brett  s  Case,' 

1831. 

ae2Geo.3,  c        By  52  Geo.  3,  c.  143,  s.  3,  it  is  enacted,  that  **  if 
143.  '  »  7         »  -> 

Letters,  by  any  persou  shall  steal  and  take  from  any  carriage, 
hcSe»^o?prt.  ®'  ^^^  ^^  possession  of  any  person,  employed  to 
d2SsI"i^^Ii>t  convey  letters  sent  by  the  Post-office  of  Great  Bri- 
mmd?ftom   ^n,  or  from  or  out  of  any  Post-office,  or  house  or 

the  Post-  

office.  .    — "  ~ 

•  In  Towle*t  and  others  ease,  R.  &  R.  C.  C.  p.  314,  where 

prisonen  were  indicted  under  43  Geo.  3,  c.  58,  (the  Shooting 

Act)i  it  was  held  not  to  beneceMaiy  to  chaige  that  they  were 

"  feloniously  present;"  hut  in  that  case,  after  stating  that 

the  prisoners  were  there  aiding  and  abetting,  &&  the  felony 

to  do  and  commit,  the  indictment  concladed  thus: — *'  and 

were  then  and  there  knowing  qfandprioy  to  the  committuig 

of  the  said  felony,  against"  &c. 
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place  for  the  receipt  or  delivery  of  letters  or  packetSi 
or  bags  or  mails  of  letters,  sent  or  to  be  sent  by 
such  post,  any  letter  or  packet,  or  bag  ot  mail  of 
letters,  sent  or  to  be  sent  by  such  post,  or  shall 
steal  and  take  any  letter  or  packet  out  of  any  such 
hag  or  mail,  every  person  so  offending  shall  be  ad- 
judged guilty  of  felony,  and  shall  suffer  death  as  a 
felon." 

Prisoner  was  indicted  on  the  above  st&tute  for 
stealing  letters  firom  the  Post-office  at  Liverpool. 

It  appeared  in  evidence,  that,  at  the  Liverpool 
Post-office,  there  is  a  set  of  pigeon-holes,  into  which 
letters  for  certain  merchants,  who  pay  to  the  post- 
master a  guinea  a  year,  were  placed  immediately  on 
their  arrival;  and  by  this  means  those  merchants 
were  enabled  to  get  their  letters  sooner  than  they 
otherwise  would. 

BrowHj  for  the  prisoner,  objected,  that,  as  soon  as 
these  letters  were  deposited  in  the  pigeon-holes^  they 
ceased  to  be  in  the  Post-office,  and,  consequently, 
that  the  indictment,  which  charged  the  stealing  them 
from  the  Post-office,  coidd  not  be  sustained. 

Vaaghan,  B.,  overruled  the  objection. 


John  Clark's  Case.  s««^'J5«„ 

1838. 

By  the  7  &  8  Geo.  4,  c.  SO,  s.  16,  it  is  enacted,  under  the 
that "  if  any  person  shall  unlawfully  and  maliciously  Geo.  4,  c.  ao, 
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'*  ^'-mii'^  ^^'  maim,  or  woand  amy  eattkf  every  sach  offender 

^^j;^^.8haU  be  gailty  of  felony." 

uT^oS^'*       Prisoner  was  indicted  nnder  the  above  statute  ha 
killing  a  gelding,  and  was  convicted.  ^ 

Sir  Cr.  LetPtHt  hn  the  prisoner,  moved  in  arrest 
of  judgment,  and  contended  that  the  indictment 
ought  to  have  averred  that  the  gelding  wss  ^*  cattle^" 
the  word  "  gelding  "  not  being  used  in  the  act  of  par* 
liament,  and  that  word  not  necessarily  importing  the 
cattle  species.  In  support  of  this  position,  he  cited — 
1st,  Rex  V.  Chalkeky,  E.  &  R.  C.  C.  259.  In 
that  case  the  prisoner  was  charged  with  kiUing  cer* 
tain  cattle,  to  wit,  one  "  mare."  The  evidence  was, 
that  the  animal  killed  was  a  *'  coft,"  and  there  was  no 
proof  of  sex.  The  Judges  held — 1st,  That  the  words 
"  certain  ctMet*  without  more,  would  not  sustain  the 
indictment,  and,  therefore,  that  the  videlicet,  "  ime 
mare^^  could  not  be  rejected  as  surplusage,  inasmuch 
as  though  "  eatile  "  only  were  mentioned  in  the  Black 
Act,  yet  it  is  necessary  to  specify,  in  an  indict- 
ment under  that  act,  the  particular  species  of  cattle 
killed. — 2nd.  That  the  animal  proved  by  the  evi* 
dence  to  have  been  killed  being  a  '*  eoU^^  widiout 
specifying  the  sex,  was  not  sufELcient  to  support  the 
charge  of  killing  a  **  tnore." 

2n(2,  Rex  v.  Blaney,  R.  &  R.  C.  C.  416,  where 
prisoner  was  indicted  for  stealing  two  **colts.** 
The  evidence  was,  that  one  was  a  ''  ntare*^  nmg 
four  years  old,  and  the  other  a  **  yearling  mare  or 
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£]ly;"  and  that  aaimalB  of  that  description,  when 
as  yomig  as  those  in  question,  were,  according  to 
the  language  of  the  country,  called  ^*  coUs,**  But 
the  Judges  were  unanimously  of  opinion,  that,  as 
coUa  were  not  mentioned  eo  nomine  in  the  statute, 
tkey  could  not  take  notice  that  they  were  of  the 
none  species* 

Srd,  Bex  t.  WeUand^  R.  8c  R.  C.  C.  494,  where 
prisoner  was  indicted  for  stealing  a  mare,  and  the 
evidence  was,  that  it  was  a  "  mareJUly"  There 
the  word  **  mare,'*  being  one  of  the  words  speci- 
fically mentioned  in  the  indictment,  ascertained  at 
once  the  species ;  and  the  Judges  held,  that  foals 
and  fillies  were  included  in  the  words  **  horse,  geld- 
ingi  or  maie,"  which  are  the  words  of  the  statute 
of  Ed.  6. 

4th,  Bex  T.  Sarah  Chappel,  R.  &  R.  C.  C.  77, 
where  it  was  held  that  pigs  were  cattle  within  9  Qeo. 
1,  c  22.  But  in  that  case  they  were  expressly  laid 
aA  cattle. 

tihf  Bex  y.  John  Paiy^  for  killing  a  mare,  re- 
ported 1  Leach,  C.  C.  72,  where  the  objection  was, 
that  **  it  ought  to  have  been  averred  that  the  mare 
and  colt  were  eatUe  within  the  act.*'  The  Judges 
did  not  overrule  the  objection ;  but,  on  the  contrary, 
they  construed  the  act  as  cumulatiye  of  22  &  23 
Car.  2,  c.  7»  (now  repealed),  in  which  the  word 
**mare**  was  expressly  used,  and  the  killing  by 
night  made  felonious;  but  they  avoided  giving  a 
direct  judgment  upon  the  point  itself. 
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He  fuither  observed,  that  in  all  the  cases  which 
he  had  been  able  to  find  in  the  books  under  the 
Black  Act,  (except  Paty*s  cote,  which  was  decided 
in  1770),  there  is  an  express  averment  that  the 
particular  animal  mentioned  in  the  indictment  was 
'^cattle"  In  conclusion,  he  begged  to  refer  the 
learned  Judge  to  Dr.  Johnson's  definition  of  a  geld- 
ing, viz.  **  any  animal  that  is  castrated;"  and  to  the 
following  well-known  couplet  in  Hudibras,  viz.^^ 

"  The  80w-gelder  blew  his  horn 
To  geld  a  cat,  but  cried  refcnn." 

BoUand,  B.,  thought  that  the  word  "gelding" 
must  be  taken  to  mean  an  animal  of  the  horse  spe- 
cies, agreeably  to  common  acceptation.  In  refer- 
ence to  the  authorities  alluded  to,  he  mentioned  the 
case  of  Rex  v.  Owen^  R.  &  M.  C.  C.  205,  where 
the  prisoner  was  convicted  under  this  statute  of  hav- 
ing maliciously  maimed  a  mare,  without  alleging 
that  the  mare  was  cattle*.  In  fine,  he  reserved 
the  point  for  the  opinion  of  the  Judges,  who,  on  the 
10th  of  November  following,  met  and  agreed  that 
the  indictment  was  sufficient. 


sp.  amhum,  HalTs  and  RiUofCs  Case, 

1833. 


The  7th  of        By' 9  Geo.  4,  c.  69,  s.  3,  the  prosecution  for  every 

Oct*  onB  thou- 

tand  tight      offence  punishable  upon  indictment  by  virtue  of  this 


*  Bat,  in  Owen^t  catty  the  objection  was  not  taken,  and, 
consequently,  there  was  no  abjudication  upon  the  point 


fecUy  stated. 
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m 

act,  shaU  be  ccfmttieiiced  mthin  twelve  ealendar  hmArtdmd 

Mrf^-two, 

months  after  the  commisaion  of  such  offence.  ^not  mentian- 

ingtheyetr). 

By  7  Geo.  4,  c.  64,  s.  20,  "  no  judgment  for  any  J^tSJSf" 
indiciment  or  information  for  any  felony  or  misde- 
meanor, whether  after  verdict  or  outlawry,  or  by 
confession,  default  or  otherwise,  shall  be  stayed  or 
reversed,  (among  other  things),  for  omitting  to  state 
the  time  at  which  the  offence  was  committed  in  any 
case  where  time  is  not  of  the  essence  of  the  offence, 
nor  for  stating  the  time  imperfectly"  ^» 

•  Prisoners  were  indicted  for  being  out,  armed,  in 
a  certain  wood,  on  the  7th  Oct.  ''one  thousand 

EIGHT  HUNDRED  AND  THIRTY-TWO." 

Sir  G.  Letffiny  for  the  prisoners,  objected  that  the 
indictment  did  not  shew  a  jurisdiction  in  the  Court, 
OT  that  any  offence  had  been  committed.  1«/»  Be- 
cause the  offence  charged  was  not  a  common  law  of- 
fence, but  an  offence  created  by  statute;  and  the 
words  'Wn  iheyear^*  being  omitted,  there  was  no- 
thing upon  the  face  of  the  indictment  to  shew  that 
the  act  alleged  to  have  been  done,  was  done  after 
the  offence  was  created.  2nt2,  Because  the  statute 
requires  that  the  prosecution  shall  be  commenced 
within  a  certain  time  after  the  offence  is  committed, 
and  non  constat  that  it  was  so  commenced,  there 
being  no  year  mentioned,  by  which  the  date  of  its 
commencement  could  be  fixed. 

Alderson,  J.,  thought  the' 20th  section  of  7  Geo. 
4,  c.  64,  cured  the  objection,  the  year  being  im- 
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perfectly  stated;  but  afterwards  entertaining  some 
doubt,  inasmuch  as  the  time  seemed  to  be  of  the  es- 
sence of  the  offence,  he  thought  it  right  to  take  the 
opinion  of  the  Judges,  who  {ahfenHbus  K.  B.)  held 
that  it  was  time  imperfecUy  stated;  and,  being  afler 
▼erdicty  that  it  was  cured  by  the  statute*. 


"•""iSi:  Tate's  and  AnMefs  Ca,e. 

1833. 


H«»«miutbe      Prisoners  were  convicted  of  stealimr  five  hens, 

docribedM 

tame,  or  they  The  indictment  contained  no  averment  that  they 
to  beAn*      were  tame, 

Loskf  for  the  prisoners,  took  the  objection,  and 
BoUandf  B.,  arrested  the  judgment*}-. 

*  This  case  was  not  aigned;  and  as  the  defendants 
were  sentenced  to  a  short  imprisonment  only,  it  is  pottibU 
that  it  may  not  have  occupied  their  Lordships'  attention  so 
seriously,  as  it  no  doubt  would  have  done,  had  it  been  of 
greater  moment  See  Treham^s  ease,  1  M.  C.  C.  298,  in  re- 
ference to  the  second  otjection. 

f  In  Rough's  ease,  Surry  Lent  Jssnee^  1779,  and  E.T.  1 779, 
(2  £.  P.  C.  c.  16,  s.  41,  p.  697),  prisoner  was  convicted  on 
an  indictment  for  stealing  a  pheasant,  of  the  value  of  AOe., 
of  the  goods  and  chattels  of  H.  S.  The  case  was  referred 
to  the  consideration  of  the  Judges;  and  upon  a  second  confer- 
ence, and  after  much  debate  and  difference  of  opinion,  they 
all  agreed  that  the  conviction  was  bad;  that,  in  cases  of  lar- 
ceny of  animals /eris  natura,  the  indictment  must  shew  that 
they  were  either  dead,  tame,  or  confined,  otherwise  they  must 
be  presumed  to  be  in  their  original  state ;  and  that  it  was  not 
8u£Bcient  to  add,  "of  the  goods  and  chattels  ofssuh  a  one," 
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INDICTMENT— VARIANCE. 


WUUam  Moor's  Case.  S^SSiSSJ 

1827. 

Pruoner  was  indicted  for  embezzliiur  a  bill  of  AtMrnkpott- 

bai  ilwalbwl 

exchange.  The  instnunent  proved  was  a  bank  post-  m  « tai  or 
bia.  *''*^' 


Held  by  HuUock^  B.|  to  be  a  fatal  variance. 
8.  C.  tmU,  p.  9.  tit  <'  ^mbesf lement" 


Anoaynious.  spfj^, 

1827. 

In  an  indictment  for.  forsery,  the  letter  «  was  a  'u*  for  an 
wntten  so  much  like  an  n,  that  it  could  not  be  mis-  Tarfanoe. 
taken  for  a  «. 

HuUock^  B.y  held  the  variance  fatal. 
S,C,  aaie,  138,  tit "  Forgery." 


Wright's  and  Others*  Case. 


LANCAarss 

SMm.  AaUzm, 
1898. 

Where  an  indictment  charged  the  intent  to  be,  to  JTsTrad 
defraud  J.  S.  and  "  others"  and  it  appeared  in  evi-  nqniorted  by 
dence  that  the  firm  consisted   of  J.  S.   and  one  j.  s.  and  on* 

«  OuMT. 

Other — Bayletfy  J.,  held  that  it  was  not  supported. 
5.  C.  poit,  tit  *<  Partners." 
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sunujiMUm,  Wright* $,  Rodents,  and  Holgate*s  Case, 

The  fiuing        In  an  indictment  for  forgery,  it  was  held  that  the 
is  a  foraery    filling  in  the  body  of  a  cheque,  which  had  been  left 

of  lAtf  whole.   71      7  -  i.    1         1    ,       , 

blankf  was  a  forgery  of  the  whole  cheque,  notwith- 
standing the  signature  was  a  genuine  signature. 
TtfWDend  fai-     In  the  same  indictment,  the  instrument  set  out 

itCIKl  of 

Townend  Is  a  purported  to  be  siirned  "Tewnend."     The  instm* 

(ktalvari-       ^     ^ 

ance.  meut  produced  in  evidence  was  signed  Townend. 

Bayleyt  J.,  and  HuUock^  B.,  held  the  variance 

fatal. 

S.  C.  ante,  p.  185,  tit  «  Forgexy." 


York  ,     ^ 

Sp.  AMizm,  Hodgson  s  Case. 

1831.  ^ 

If  father  end  Prisoner  was  indicted  for  stealing  a  horse,  the 
J.  s..  pro-  property  of  Joshua  Jennings.  It  appeared  in  evi- 
noaAede-  dence  that  the  horse  was  the  property  of  Joshua 
bdonging  to  Jeuniugs,  the  son  of  Joshua  Jennings,  the  father. 

J.  S.,  though  , 

itbeiong  to  Ashmorey  for  the  prisoner,  objected,  that  the  per- 
son named  in  the  indictment  must  be  taken  to  be 
Joshua  Jennings,  the  elder. 

Parke,  J.,  overruled  the  objection,  on  the  autho- 
rity of  Rex  V.  Peace,  3  B.  &  A.  579. 

Note.^^The  same  point  was  ruled  on  the  same 
authority  in  Blondes  case,  York  Summer  Assizes^ 
1832,  by  BoUand,  B^. 

*  Peace  was  indicted  for  an  assault  upon  BUk,  Edttarde. 
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Anonymous.  stST^Mui, 

1832. 

Indictment  stated,  that,  on  an  inquiry  before  two  Averment  of 

ftom  two  to 

Justices  of  the  Peace,  on  an  information  under  an  four  a.  m. 


Excise  statute,  it  became  a  material  question  where  ^  proof  of 

'  ^  from  eleven 

a  certain  indiyidual  was  at  four  a.  u.  on  the  2nd  of  ^P^^^-p^^ 

four. 

July;  and  that  defendant  said  she  had  been  in  his 
company  from  two  on  the  same  evening  until  four. 
On  the  trial,  the  evidence  was,  that  she  said  she 
liad  been  in  his  company  from  eleven  to  half-past 

foTU*. 

Parke f  J.,  doubted,  whether  the  evidence  sup- 
ported the  allegation ;  bat,  on  conference  vrith  Bol- 
Imd^  B.,  inclined  to  think  it  did. 


At  the  trial,  before  Hobroyd,  J,,  at  Hereford,  it  appeared 
tbat  there  were  two  persons,  a  mother  and  a  daughter,  of  the 
■UM  name,  and  that,  in  point  of  lact,  the  assault  had  been 
comimtted  on  tbe  daughter.  It  was  ohjected  that  this  proof 
^noiA  from  the  indictment,  inasmuch  as  £.  £.  must  be  pre* 
*nnwd  to  refer  to  E.  E.  the  elder.  Per  the  Court  of  King's 
Bc&ch— The  crime chargedintheindlctmenthas been proYed. 
It  is  not  absolutely  necessary  that  the  indictment  should 
"Pcofically  describe  the  indiyidual  on  whom  the  assault  is 
VMde,  for  otherwise  an  indictment  would  be  had,  which 
^l^A'Sed  that  an  assault  was  committed  on  a  person  to  the 
;wart  mftiMicni.  The  question  here  is,  not  whether  the 
P*>tj  assaulted  has  been  rightly  described,  but  who  the  party 
**i  dcieribed  in  the  indictment  as  haying  been  assaulted. 
Here  that  has  been  prored;  the  objection  is  not  sustainable. 
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Defendant  was  convicted  on  another  oonnt,  and 
transported  for  seven  years. 


1883. 


INSANITY. 
John  Burrow^s  Case. 


ao&4oo«o.       By  the  39  &  40  Geo.  3,  c.  94,  s.  1,  it  is  pro- 
jy^*^  Tided,  **  That  in  all  cases  where  it  shall  be  given  in 
™g*2[J^ J  evidence,  upon  the  trial  of  any  person  charged  with 
£•  jttSrato  treason,  murder,  or  felony,  that  such  person  was  in- 
Sruuq^i^'^   sane  at  the  time  of  the  commission  of  such  offence, 
3iat  ground,  and  such  person  shall  be  acquitted,  the  jury  shall  be 
required  to  find  specially  whether  such  person  was 
insane  at  the  time  of  the  commission  of  such  offence, 
and  to  declare  whether  such  person  was  acquitted 
by  them  on  account  of  such  insanity;   and  if  they 
shall  find  that  such  person  was  insane  at  the  time  of 
the  committing  such  offence,  the  Court,  before  whom 
such  trial  shall  be  had,  shall  order  such  person  to 
be  kept  in  strict  custody,  in  such  place  and  in  such 
manner  as  to  the  Court  shall  seem  fit,  until  his  Ma- 
jesty's pleasure  shall  be  known;  and  it  shall  there* 
upon  be  lawful  for  his  Majesty  to  give  such  order 
for  the  safe  custody  of  sucli  person,  during  his  piaa* 
sure,  in  such  place  and  in  such  manner  as  to  bis 
Majesty  shall  seem  fit." 

In  reference  to  the  above  provision,  HoWoydf  J., 
stated  as  follows: — "  In  cases  of  insanity  where  the 
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jaj  aeqint,  the  statote  requires  that  the  Jadge 
ibonld  ask  the  jury  if  that  is  the  ground  of  their 
Terdicty  snd  that  the  jury  should  state  accordingly/' 


■r        ,      ^  APPLSBT 

Ley  8  Case.  sp.  ahAw, 

By  the  39  &  40  Geo.  3,  c.  94,  s.  2,  it  is  pro-  »ft4ooeo. 
▼ided,  "That  if  any  person  indicted  for  any  offence    i/thoebe 

't  »  doubt  of 

snail  be  insane^    and   shall  upon   arraignment  hepriaoo^'iM- 
foand  80  to  be  by  a  jury  lawfully  impanneled  for  that  "^'jjfgjy*'^ 
pnipose,  so  that  such  person  cannot  be  tried  upon  J^^JSJ^SS- 
snch  indictment,  or  if,  upon  the  trial  of  any  person  Jj^^  ^  ***® 
so  indicted,  such  person  shall  appear  to  the  jury         • 
charged  with  such  indictment  to  be  insane,  it  shall 
^  lawfol  for  the  Court,  before  whom  any  such  per- 
son shall  be  brought  to  be  arraigned  or  tried  as  afore- 
said, to  direct  such  finding  to  be  recorded,  and 
^reapon  to  order  such  person  to  be  kept  in  strict 
cQstody  nntO  hia  Majesty's  pleasure  shall  be  known; 
and  if  any  person  charged  with  any  offence  shall  be 
bnmght  before  any  Court  to  be  discharged  for  want 
of  prosecution,  and  such  person  shall  appear  to  be 
iflttne,  it  shall  be  lawful  for  such  Court  to  order 
AJary  tobe  impanneled  to  try  the  sanity  of  such 
P^son,  and  if  the  jury  so  impanneled  shall  find  such 
pcnon  to  be  insane,  it  shall  be  lawful  for  such 
^Wt  to  order  such  person  to  be  kept  in  strict  cus- 
^y>  in  such  place  and  in  such  manner  as  to  such 
^^^oort  shall  seem  fit,  until  his  Majesty's  pleasure 
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shall  be  known;  and  in  all  cases  of  insanity  so 
found,  it  shall  be  lawful  for  his  Majesty  to  give  suck 
order  for  the  safe  custody  of  such  person  so  found 
to  be  insane,  during  his  pleasure,  in  such  place  and 
in  such  manner  as  to  his  Majesty  shall  seem  fit" 

Prisoner  was  indicted  for  an  escape  from  custody 
while  under  sentence  of  transportation.  When  call- 
ed upon  to  plead,  he  broke  out  into  incoherent  de- 
clamations, as  though  his  mind  was  disordered,  and 
a  jury  was  in  consequence  impanneled  to  try  whe- 
ther his  not  pleading  was  the  effect  of  malice,  or  by 
reason  of  insanity.  The  first  witness  called,  stated 
,  that  he  was  sane  at  the  period  of  his  recapture,  but 
that,  since  the  4th  of  February,  (it  was  now  the 
2dth),  his  behaviour  had  indicated  aberration  of  mind. 
The  surgeon  of  the  gaol  was  then  examined,  who 
declared  that  he  was  unable  to  say  whether  the  pri- 
soner was  shamming  or  not.  That  it  was  a  point 
extremely  difficult  to  determine.  The  gaoler  de- 
posed that,  in  no  one  instance  since  the  4th  of  Fe- 
bruary had  the  prisoner  given  a  coherent  answer. 

Per  HuUock,  B.,  to  the  jury. — "  If  there  be  a 
doubt  as  to  the  prisoner's  sanity,  and  the  surgeon 
says  that  it  is  doubtful,  you  cannot  say  that  he  is  in 
a  fit  state  to  be  put  upon  his  trial."  The  jury  re- 
turned a  verdict  that  the  prisoner  was  insane*. 


*  He  made  hia  eacape  the  aame  night  by  acaling  the  pri- 
BOB  walla. 
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Note. — ^Under  the  aboye  statute,  Parke^  J.,  im- 
pmneled  a  jury  to  inquiie  of  the  sanity  of  Esther 
Dyson,  a  young  woman,  deaf  and  dumb,  against 
whom  a  true  bill  for  murder  had  been  found  by  the 
grand  jory.  See  the  report,  ante^  p.  64,  tit.  ''Deaf 
and  Dmnb." 

SeeBwrraw*8  case,  ante^  p.  75,  and  WUUam  Ren-' 
we* 9  case,  ante^  p.  76,  tit.  "  Drunkenness." 
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See  Madden* s  case^  &c.,  ante,  p.  83,  tiM  *'  Elec-  yosk 
don." — A  count  for  receiving  not  to  be  joined  with  a  isao. 
count  for  stealing  against  the  same  party. 

See  Hoknei's  cate,  ante,  p.  149,  tit.  **  Former      vou 
Ccrtwiction." — ^A  former  conviction  appended  to  a      law. 
<^0nnt  fat  larceny  ought  not  to  be  joined  to  a  count 
foilmrglary. 
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JURISDICTION. 


Caslisls  . 

Bfi.  Auitm,  Anonymous, 

1888. 


Theuimini-      On  an  indictment  at  common  law  for  larceny  <m 

ty  uutocmi*  ' 

riBdUciSonina  ^^^^^^  •  *^^»  ^^  ^  ncccssary  to  shew  that  the  of- 
^Antaidku  ^^^^^  ^^  comBUtted  Within  the  hody  of  the  coimty» 
SSnoe^on"  '^^^  admiralty  and  common  law  jurisdiction  may 
mutt  ihew  he  alternate,  per  Holroydt  J . 
committed  Note. — At  common  law  the  admiral  had  no  jaris- 
bodyofthe     diction  hut  upon  the  high  sea. 

county.  _^ 

iARic.9,c.3.  "^^  1^  Ric.  2,  c.  3,  gave  him  power  to  inquire 
'*  of  the  death  of  a  man  and  of  a  mayhem  done  in 
great  ships  hovering  in  the  main  stream  of  great 
rivers  only  heneath  the  hridges  of  the  same  rivers 
nigh  to  the  sea,  and  in  none  other  places  of  the 
same  rivers." 

This  juriBdiction,  however,  is  only  concnneot 
with,  and  not  in  exduaion  of,  the  common  law^  and^ 
so  far  as  it  extends  to  give  "the  admiral  jurisdiction 
within  the  hody  of  a  county,  must  he  taken  very 
strictly.  Lord  Hale  says,  **  that  which  lies  within 
the  *  fauces  ierrcBy  where  a  man  may  reasonably  dis- 
cern between  shore  and  shore,  is,  or  at  least  may  be* 
within  the  hody  of  a  county."  Hawkins  considers 
the  test  confined  to  where  a  man,  standing  on  one 
side,  may  see  what  is  done  on  the  other.  Mr.  Eaai 
adds,  that,  in  doubtAil  cases,  the  common  law  ought 
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to  kre  the  preference.  2  £.  P.  C.  804 ;  2  H.  P.  C. ; 
1  Hawk.  c.  9;  2  Leaek,  1098. 

The  statute  15  Ric  2,  c.  3,  was  the  first  statute  u  Rics, cs. 
wlufih  gave  the  admiral  concurrent  jurisdiction  on 
any  river  or  creek  within  the  land;  and  the  admiral 
has  no  jurisdiction  on  any  rivers,  or  arms,  or  creeks 
of  the  sea,  within  the  hody  of  counties,  though  with- 
in the  flux  and  reflux  of  the  tide,  except  in  the  par- 
ticnlar  instances  of  *'  mayhem  and  homicide  done  in 
great  rivers  heneath  the  bridges  near  the  sea/* 

The  28  Hen.  8,  c.  15,  on  which  the  admiral's  sbh.  a  c.  is. 
commission  for  the  trial  of  offences  committed  at 
sea  is  grounded,  extends  not  to  o£fences  done  in  such 
places,  because  they  are,  and  always  were,  cogniza- 
ble by  the  common  law ;  andy  although  the  words  of 
that  statute  are,  "  all  treascms,  felonies,  murders, 
&c.  conmiitted  on  the  sea,  or  in  any  haven,  river, 
creek,  or  place,  where  the  admiral  has  or  pretends 
to  hare  power,"  &c. ;  yet  these  words  are  not  to  be 
extended  to  such  a  pretence  as  is  without  any  right 
atail  2£.  P.  C.  803. 

At  the  present  day,  the  difficulty  which  most  fre- 
qaently  occurs  is,  with  respect  to  what  shall  be 
considered  as  the  line  oi  demarcation  between  the 
county  and  the  high  sea. 

Upon  the  open  sea*shore  it  is  past  dispute,  that 
the  common  law  and  the  admiralty  have  alternate 
J^izisdiction  between  high  and  low  water-mark;  but, 
inharboTurs,  or  below  the  bridges  in  great  rivers 

m2 
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near  tke  sea,  which  are  partly  inclosed  by  the  land* 
the  question  is  often  more  a  matter  of  fact  than  of 
law,  and  determinable  by  local  evidence. 


JURY. 

sp.  Amis0t,  Gutseppe  Stdolrs  Case. 

6  Geo.  4, c.  50,      By  stat.  6  Geo.  4,  c.  50,  s.  47,  it  is  enacted, 
An  alien  b     *'  That,  on  the  prayer  of  every  aUen  indicted  or  im- 

entitled  to  ft 

Jury  <»«>5os-  peached  of  any  felony  or  misdemeanor,  the  sheriff  or 
foreigner*,  other  proper  minister  shall,  by  command  of  the  court, 
return  for  one  half  of  the  jury  a  competent  number 
of  aliens,  if  so  many  there  be  in  the  town  or  place 
where  the  trial  is  had,  and,  if  not,  then  so  many 
aliens  as  shall  be  found  in  the  same  town  or  place, 
if  any;  and  that  no  such  alien  juror  shall  be  liable 
to  be  challenged  for  want  of  freehold  or  of  any  other 
qualification  required  by  this  act;  but  every  such 
alien  may  be  challenged  for  any  other  cause  in  like 
manner  as  if  he  were  qualified  by  this  act." 

The  privilege  which  the  above  statute  allows  to 
foreigners  was  claimed  by  Guiaeppe  Sidoli,  a  native 
of  Parma,  in  Italy,  on  an  indictment  for  manslaugh- 
ter, cor,  Alderson,  J.,  at  the  Assizes  for  the  town  of 
Newcastle,  in  the  spring  of  1833.  He  was  con- 
victed and  transported. 

Losk  was  counsel  for  the  prosecution,  Sir  G. 

Lewin  for  the  prisoner. 

See  tit  '<  Grand  Jury/'  ante,  p.  \66, 
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LARCENY. 


Adam  Armstrong'^  Case,  sum.  amizu. 

The  prisoner  borrowed  a  pony  from  the  prosecu-  ifahoi»e  be 


tor,  to  ride  a  short  distance  and  return,  hut  he  did  ^th  &  pre- 
concerted de- 

not  return,  nor  did  he  send  back  the  pony.     Nine  •*««»  ?'»»«i- 
years  after  the  prosecutor  met  the  prisoner,  by  acci-  ^^y- 
dent,  on  the  Carlisle  mail,  and  took  him  into  custody. 
Per  HoUroydf  J. — '*  If  the  prisoner  obtained  the 
pony  with  a  preconcerted  fraudulent  design,  in  re- 
spect of  stealing,  it  is  a  felony;  if  he  did  not  do  it 
with  a  fraudulent  design  originaUy^   it  is  not  a 
felony." 

Prisoner  was  convicted*. 

S,C,amU,  p.  195. 

*  In  Pearls  case,  1  Leach,  C.  C.  214,  the  prisoner  hired  a 
hone  of  one  Finch,  to  go  to  Sutton  and  hack,  saying  he 
s^U  Tctnm  again  the  same  evening.  It  was  proved  that 
he  sold  the  hone  the  same  day  in  Smithfield  nuurket. 

Tlie  jury  found  that  he  hired  it  with  a  fraudnleut  inten- 
tioD  of  selling  it  immediately. 

It  WIS  referred  to  the  Judges  to  say  whether  the  deliyery 
of  the  hone  by  the  prosecutor  to  the  prisoner  had  so  Un 
clumged  the  possession  of  the  property  as  to  render  the  sub- 
Mq[uent  conversion  of  it  a  mere  hieach  of  trust,  or  whether 
the  GOBYersion  of  it  was  feloniotu.  The  Judges  differed 
C^^tly  in  opinion,  and  delivered  their  judgment  teriatim,  at 
the  bouse  of  De  Grey,  C.  J.,  on  the  4th  of  February,  1780. 

Tbe  nugority  held,  that  the  question  as  to  the  originalin- 
**^tim  of  the  prisoner  in  hiring  the  hone  had  been  properly 
mi  to  the  jury;  and  as  they  had  found  that  his  riew  in  so 
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SMimMMoM       SeeflttteWiwo»'*cfl«e,flfite,  p.  195.  Appropriate 
^^^       ing  a  horse  found  straying  in  the  public  highway. 

cahublm       Moses*  and  anoiher^s  ease,  ante.  p.  196.     Horse 

Sp.  Amam,  '^ 

^^^'       Stolen  in  Dnrham,  seen  in  Cnmberltad,  and  found 
in  Sootibad-^a  larceny  in  CHunberknd. 

doing  was  fraudulent,  the  parting  with  the  pzoperty  had  not 
changed  the  nature  of  the  possestian,  but  that  it  renuuned 
unaltered  in  the  prosecutor  at  die  time  of  the  conTenion. 

In  TannartTt  eau,  O.B.  1729,  ecr.  Raywttmd,  C.  J.,  H&k, 
B.,  and  JkrUoH,],,  prisoner  was  indicted  for  atcAling  abraim 
mare.  It  appeased  in  eridence  that  the  proaeoator  Iirsd  is 
the  Isle  of  Ely;  that  be  lent  the  prisoner  the  maze  to  ode 
to  a  place  three  miles  distant,  but  that,  instead  of  lidiqg 
the  three  miles  according  to  the  agreement,  the  prisoner 
rode  her  up  to  London  and  sold  her. 

Raymond,  C.  J.,  left  it  to  the  jury  quo  animo  he  had  rid- 
den the  mare  to  London,  and  they  found  him  guilty. 

Per  Ctir.— "The  finding  of  the  jury  will  make  this  fe- 
lony, because  he  rode  the  mare  &rther  than  he  had  agreed 
to  do;  for  if  there  had  been  no  special  agreement  the  primtff 
would  have  remained,  and  it  could  not  haye  been  felony." 

See  also  Kelynge,  24,  81;  Shower,  50,  57;  Aickles*  one, 
O,  B.  1784;  Charlewood't  case,  O.  B.  1786;  and  Mefjer 
Sernple**  case,  1786;  all  accordant 

Juttin  Hometfe  cass.-~Prisoner  was  indicted  befine  QvM% 
J.,  at  the  Chelms&rd  Summer  Assizes,  1807,  for  stealing  i 
horse,  value  8/.  The  prosecutor  had  sent  his  senraat  with 
the  horse  to  a  fair  to  sell.  The  prisoner  met  the  prosecutor, 
whom  he  knew,  and  said — '*I  hear  you  have  ahorse  to  mU: 
I  think  he  will  suit  my  purpose,  and  if  you  will  let  me  hsTe 
him  a  baigain  I  will  buy  him."  The  prosecutor  aaid-*"  Tou 
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Spenee*s  ease^  ante,  p.  1 97.     Horse  obtained  un-  ^"5J2i? 
der  pretence  of  hiring.  I*?: — 


Vieaf^i  ease,  ante,  p.  199.     Horse  obtained  nn-  JJ22!i. 
der  pretence  of  borrowing. 


1830. 


ihaO  hire  the  horse  for  eight  poimdB;"  tnd  callkig  to  his 
■crrBiit,  he  ordered  him  to  deliTer  the  hone  to  the  prieoner. 
The  priiODer  mounted  the  horse,  saying  he  would  retom 
hnmedistely  tnd  pay  him.  The  prosecutor  replied,  *'  Very 
well,  very  welL"  The  prisoner  rode  away  with  the  horse, 
and  never  returned. 

Ptr  Cur, — It  is  impossible,  by  any  construction,  to  make 
this  a  esse  of  felony.  The  case  in  Kelynge,  22,  where  a  man 
rides  away  on  a  horse  which  he  had  obtained  on  pretence  of 
ti)iigit8  paces,  was  a  conditwnal  deUvery, 

Majw  Sempi^9  case,  (1  Leach,  420),  which  is  the  most 
neent  of  the  kind,  and  which  included  in  it  a  consideration 
of  Pea' t  eate  (jtcpra),  was  a  delivery  for  a  special  purpose,  or 
nther  a  cointiact  of  unlimited  duration.  But,  in  the  pre- 
Knteaae,  the  delivery  was  imeonditional,  snd  the  contract 
was  completed.  It  was  a  sale;  and  the  property,  as  well  as 
tlM  pocaettion,  was  parted  with.  The  prisoner  has  defirauded 
^  proiecntor  of  the  price  of  the  hone,  but  not  of  the  horse 
itself;  sad  the  only  remedy  the  prosecutor  has  is  by  an  ac- 
ti<ni  to  recover  the  SL,  hut  the  prisoner  cannot  be  indicted. 

GiOerfs  mm,  B.  &  M.  185.— William  Oflbert  watf  con* 
^vtod,  at  the  Bedford  Spring  Assizes,  1828,  for  stealing 
fttD  oxen,  the  proper^  of  the  Marquis  of  Tavistock. 

It  ippeated  that  one  Baker,  a  servant  of  the  Matquis  of 
Tavistock,  had  four  oxen  to  sell  at  Ampthill  Fair,  and  the 
F^iaoner  agreed  to  purchase  them  for  48/.  lOt,,  and  to  pay 
f^  money  for  them.    Baker  proposed  to  mark  the  oxen, 
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York 


Som.AisizM,  Jofics'  and  Smithes  Case. 

1898. 

iniarcenyiT      Prisoners  were  indicted  for  stealing  a  pocket- 
sary  that  the  book  and  some  bank-notes  from  the  bar  of  a  pub- 

pufty  duurand 

should  be     lie-house.     They  were  not  seen  to  do  the  act,  and 

seen  todo  the 

act,  ct  t^t  Qo  part  of  the  property  was  found  upon  them. 
r^'lSiid  te  ^^  HuUock,  B.,  to  the  jury. — "  If  such  facts 
Smf  ^'^^  *^^  circumstances  are  proved,  as  satisfy  you  beyond 
all  reasonable  doubt,  it  is  not  necessary  that  the 
property,  or  any  part  of  it,  should  have  been  found 
upon  the  prisoners,  nor  that  any  eye  should  have 
seen  the  theft  committed.** 


but  the  prisoner  opposed  it,  and  said  he  would  pay  for  them 
by-and-bye,  at  the  King's  Anna.  Baker  went  to  the  King's 
Anns  at  the  appointed  time,  but  the  prisoner  was  not  there; 
and  on  going  back  to  thejmarket  he  found  that  the  prisoner 
had  driven  away  the  oxen  and  sold  them,  and  he  could  not 
be  found  till  some  time  after,  when  he  was  apprehended. 

Baker,  on  the  trial,  swore  that  he  did  not  consider  the 
oxen  to  have  been  sold  and  delivered  to  the  prisoner  until 
the  money  should  be  paid. 

GarroWy  B.,  left  it  to  the  jury  to  say  if  they  believed  the 
prisoner  originally  intended  to  convert  the  oxen  to  his  own 
use  without  paying  for  them;  and  they  retnmed  for  answer 
that  they  believed  he  never  had  any  intention  of  paying  for 
them. 

The  Judges  were  unanimously  of  opinion,  that,  under 
these  circumstances,  the  prisoner  was  properly  convicted  of 
felony,  and  sentence  of  death  was  recorded  against  him. 

Hoiroydf  J.,  delivered  the  judgment 
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York 

Nelson's  and  Others'  Case.  ^%»*"' 

'*  In  larceny,  if  several  be  engaged,  they  are  Encoungen 
equally  operators,  if  they  encourage  one  another, 
though  no  property  be  found  on  any  one  of  them." — 
PerHvOock,  B. 


Lancastsa 

Jones*  Case.  ^m!^' 

"  In  order  to  constitute  the  crime  of  larceny,  it  is  in  larceny,  it 


not  necessary  that  the  property  laid  to  have  been  ^^f^^ 
stolen  should  have  been  actually  carried  away.     If  fa?gg"|^ 
it  be  removed  from  one  part  of  the  premises  to  an-  '****  ***y' 
other,  with  intent  to  carry  it  away,  it  is  an  asporta- 
tion sufficient  to  sustaiathe  indictment." — Per  Bay- 

fey,  J. 


YOMC 

Anonymous.  ***"jjjj**"* 

Htdioehf  B.,  informed  the  bar,  that,  on  a  point  re-  LiftfawaiMg 
served  by  Denman,  Common-Serjeant,  the  Judges  torn  of  the 
had  resolved  that  the  raisine:  up  an  article  from  the  »tage-cMch 

"     '^  isanatportap 

boot  of  a  coach  with  intent  to  carry  it  away,  was  an  S**{,^S**** 
Asportation,  though  the  party  was  detected  in  the  JST^ftom ' 
act,  and  prevented  by  the  guard.  the  boot. 

.Vote.— --The  case  alluded  to  by  the  learned  Judge 
was  that  of  Rex  v.  Walsh,  R.  &  M.  C.  C.  14,  and 
wasasfoUows: — 

The  prisoner  was  charged  with  stealing  a  leathern 
bag  containing  small  parcels,  the  property  of  Wil- 
liam Ray,  the  guard  to  the  Exeter  mail. 

m3 
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At  the  trialy  it  appeax ed,  that  the  bag  was  placed 
in  the  front  boot,  and  the  prisoner,  sitting  on  the 
box»  took  hold  of  the  npper  end  of  the  bag  and  lift- 
ed it  up  from  the  bottom  of  the  boot  on  which  it 
rested.  He  then  handed  the  upper  part  of  the  bag  to 
a  person  who  stood  beside  the  wheel  on  the  pavement, 
and  both  had  hold  of  it  together,  endeavouring  to  pull 
it  out  of  the  boot,  with  a  common  intent  to  steal  it 
Before  they  were  able  to  obtain  complete  posaesaion 
of  the  bag,  and  while  they  were  so  engaged  in  try- 
ing to  draw  it  out,  they  were  iateirupted  by  the 
guard,  and  dropped  the  bag. 

The  prisoner  was  found  guilty,  birt  the  facts  above 
stated  were  specially  found  by  the  jury  in  answer  to 
questions  put  to  them  by  the  Common-Seijeant. 

The  Common-Seijeaat  ^itertaining  some  doubts 
whether  the  prisoner  could  be  truly  said  to  have 
*'  stolen,  taken,  and  carried  away"  the  bag,  respited 
the  judgment,  in  order  that  the  opinion  of  the 
Judges  might  be  taken  on  the  case. 

In  Easter  Term,  1824,  the  Judges  met,  and  held 
the  conviction  right,  being  of  opinion  that  there  was 
a  complete  asportation  of  the  bag*. 

*  William  Thompson  was  tried  before  Mr.  Baron  Garrmt 
at  the  Winter  Assizes  for  the  county  of  Sussex,  1825,  for 
stealing  from  the  person  of  John  Hillman,  a  pocket<-beal 
and  four  promissory  notes  of  XL  each. 

The  evidence  of  the  prosecutor  was  this: — "  I  was  at  s 
fair  at  East  Grinstead;  I  felt  a  pressure  of  two  psraoni* 
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CARX.1RLS 

MiUmme's  Case.  sum.AmaM, 

18S9. 

A  coat  was  left  lying  upon  a  stone  seat  by  the  To  constitute 
road-side,  and  was  soon  afterwards  found  in  the  pri-  then  mutt  be 
toner's  possession.  tSfofV^L 

, -  the  property. 

one  on  euh  dde  of  me;  I  had  secured  my  book  in  an  inaide 
front  pocket  of  my  coat;  I  felt  a  hand  between  my  coat  and 
wiisteoat;  I  oonld  feel  the  motion  of  the  knuckles;  I  was 
satisfied  the  prisoner  was  attempting  to  get  my  book  out 
Hie  other  person  had  hold  of  my  right  sim,  and  I  forced  it 
from  him,  and  thrust  it  down  to  my  book,  in  doing  which  I 
just  bnished  the  prisoner's  hand  and  arm;  the  book  was  just 
lifted  out  of  my  pocket;  it  returned  into  my  pocket  It 
«»  oat;  how  far  I  cannot  tell;  I  saw  a  slight  glance  of 
•  man's  hand  down  from  my  breast  I  secured  the  prisoner 
ifter  a  severe  struggle,  and  a  desperate  attempt  at  escape, 
in  "  which  he  was  assisted  by  twenty  or  thirty  persons." 
Upon  cross-framination,  the  witness  said — ^  Hj  coat  was 
open,  the  pocket  was  not  above  a  quarter  of  an  inch  deeper 
than  the  book;  I  am  satisfied  the  book  was  drawn  from  my 
pocket;  it  was  an  inch  above  the  top  of  the  pocket"  Upon 
tU*  eridence,  it  was  insisted  for  the  prisoner  that  the  of- 
ieaee  did  not  amount  to  a  taking  from  the  person. 

The  lesmed  Judge  recommended  it  to  the  jury,  if  they 
were  sstnfied  tiiat  the  prisoner  removed  the  book  with  intent 
to  ateil  it,  to  find  him  guilty.  The  jury  found  the  prisoner 
pBkf;  hut  the  learned  Judge  respited  the  execution  of  the 
antence  until  the  opinion  of  die  Judges  could  be  taken  on 
tke  point  i 

The  Judges  were  unanittoiisly  <tf  opinion  that  Uk  simple 
lomy  was  complete.  But  AhboU^C.  J.,  Ba^hy,  J.,  Ptark,^^ 
Afr«|tf,  J.,  £«rrwf  A,  J.,  MxALUikdaie^  J.,  thought  that  the 
piMer  was  not  guilty  of  stealing  from  the  person.  GorreiiF, 
B.,iBiiAeeA,  B.,and  Ga«e2M,  J.,  were  of  a  contrary  opinion. 
5.C.  R.&M.C.C.  78. 
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Bayley^  B.,  told  the  jury,  that,  in  order  to  the  pri- 
soner's being  found  guilty  of  this  charge,  they  must 
be  of  opinion,  that,  at  the  time  the  prisoner  took  the 
coat,  he  did  so  animo  furandi.  That  he  might  have 
taken  it  very  honestly,  intending,  if  it  was  inquired 
after,  to  restore  it  to  the  owner,  or  he  might  have 
taken  it  intending  to  make  it  his  own. 


LETTERS. 


York 


1898. 


sum.^juizet,      See  Goodwin* s  case,  ante,  p.  100,  tit.  ''Evidence ;" 
^  and  p.  212,  tit.  ''  Indictment,"  as  to  what  constitutes 
a  service  under  the  Post-office. 


Lahcastrr 
1829. 


See  Grubbin*s  case^  ante^  p.  216,  tit.  ''Indictment," 
as  to  what  amounts  to  a  secreting  of  a  letter. 


sp.  Amtu,  MetreUes  v.  Banntng. 

1830. 

9  Anne,  c.  10,  This  was  an  action  of  debt  brought  by  the  plain- 
tt^tbSid^  tiff  against  the  Post-master  of  Liverpool,  for  penalties 
^i^*Sf  r  under  the  stat.  9  Anne,  c.  10,  s.  40*. 

bankrupt  b 

nottiwming-  .  _ . —   — 

l^,  ufUUngbft 

^Sa^i  *  An  act  for  estabUahing  a  General  PoBt-offiee  for  aU 
Ihe'tSr  rf*"  ^^  Majesty's  dominions,  &c. 

Anne.  ggcL  40.  **  And  whereas  abuses  may  be  committed  by  wil- 

900.'  folly  opening,  embezzling,  detaining,  and  delaying  of  letters 
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The  declaration  charged  that  the  defendant  havt 
log  a  certain  office  and  employment  in  the  Post- 


or  packets,  to  the  great  discouragement  of  trade,  commerce, 
andcoirespondence;  for  prevention  thereof  be  it  enacted,  &c., 
Thatfrom  and  after,  &c,  no  person  shall  presume,  wittingly, 
wiBiMgiff  or  knowingly,  to  open,  detain,  or  delay,  or  cause, 
procuie,  permit,  or  suffer  to  be  opened,  detained  or  delayed, 
any  letter  or  letters,  packet  or  packets,  after  the  same  is  or 
shall  be  delivered  into  the  General  or  other  Post-office,  or 
into  the  handa  of  any  person  or  persons  employed  for  the  re- 
ceiving or  carrying  post  letters,  and  before  delivery  to  the 
jpenons  to  whom  they  are  directed,  or  for  their  use,  except 
by  an  express  warrant  in  writing,  under  the  hand  of  one  of 
the  principal  secretaries  of  state,  for  every  such  opening, 
detaining,  or  delaying,  or  except  in  such  cases  where  the 
party  or  parties  to  whom  such  letter  or  letters,  packet  or 
packets,  shall  be  directed,  or  who  is  or  are  hereby  chargeable 
with  the  payment  of  the  port  or  ports  thereof,  shall  refuse  or 
neglect  to  pay  the  same,  and  except  such  letters  or  packets 
as  shaH  be  returned  for  want  of  true  directions,  and  where 
the  party  to  whom  the  same  is  or  are  directed  cannot  be 
foond,  and  that  eveiy  person  offending  in  manner  aforesaid, 
or  who  shall  embezzle  any  such  letter  or  letters,  packet  or 
packets,  shall  for  every  such  offence  forfeit  the  sum  of  20/., 
to  be  recovered  by  action,  &c.,  (as  pointed  out  in  the  clause), 
by  such  persons  as  will  inform  or  sue  for  the  same;  and  over 
and  above  such  penalty  as  aforesaid,  every  such  person  so 
offending  as  aforesaid  shall  be  for  ever  incapable  of  having, 
ttring,  exercising,  or  enjoying  any  office,  trust  or  employ- 
ment, in  or  relating  to  the  Post-office,  or  any  branch  thereof/' 

Sect  41.  "No  person  shall  be  capable  of  exercising  any 
employment  relating  to  the  Post-office,  until  he  shall  haVe 
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o£Sce,  did,  without  the  consent  or  license  of  the 
plaintifT,  wittingly,  willingly,  and  knowingly,  detain 
and  delay,  and  canse  and  procure,  permit  and  suffer 
to  be  detained  and  delayed,  a  letter,  directed  to  and 
entered  for  the  plaintiff,  and  which  had  come  into 
and  was  in  the  hands  and  custody  of  the  defendant, 
by  reason  of  his  said  employment,  after  such  letter 
had  been  delivered  into  the  said  Post-office  for  the 
purpose  of  being  delivered  to  the  plaintiff,  and  be- 
fore the  same  had  been  delivered  to  the  plaintiff,  or 
for  his  use,  and  without  any  of  the  excuses  men- 
tioned in  the  40th  section  of  the  statute,  all  of  whicli 
were  negatived  by  the  declaration.  A  verdict  was 
taken  for  the  plaintiff  for  three  penalties,  subject  to 
the  opinion  of  the  Court  on  the  following  case: — 

In  May,  1829,  a  commission  of  bankrupt  was  is- 
sued against  the  plaintiff,  who  had  before  that  time 
carried  on  business  as  a  merchant  at  Liverpool; 
and,  on  the  19th  of  June,  Mr.  Harbottle,  a  mer- 
chant of  Manchester,  was  appointed  sole  assignee. 
On  the  23rd  of  June  Mr.  Harbottle  wrote  to  the 
defendant,  and  informed  him  that  he,  Harbottle, 
was  appointed  assignee  of  the  plaintiff's  estate,  and 


taken  an  oadi  that  he  will  not  wittingly,  &c.,  (in  the  tearms 
of  sect  40),  detain,  delay,  &e.,  any  letter  or  packet  which 
shall  come  to  his  hands  by  reason  of  his  emplo3rment  in  the 
Post-office,  except  in  the  cases  before  specified,  (which  are 
particularly  set  out  in  the  oath) ;  and  that  he  will  not  em- 
bexsle  any  such  letter  or  packet" 
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in  that  chsnctei  required  the  defendant,  as  Post- 
master, to  forward  to  him,  Harbottle,  any  letters 
that  might  be  addressed  to  the  plamtiff.     The  de- 
leadant  forwarded  to  Mr.  Harbottle,  by  return  of 
post,  three  letters,  which  were  the  subject  of  this 
acti<Hi,  and  which  had  been  lying  in  the  Liverpool 
Post-office  for  some  days  in  a  letter-box  kept  there 
lor  the  plaintiff's  use,  and  in  which,  by  an  arrange- 
ment with  the  Po8t«master,  it  had  been  the  practice 
to  put  any  letters  directed  to  him.     The  case  stated, 
that,  in  so  forwarding  them,  the  defendant  acted 
bond  JUe  uBbder  a  belief  that  Mr.  Harbottle,  as  as- 
signee, had  the  absolute  property  in  such  letters, 
and  was  entitled  to  demand  the  possession  of  them, 
to  open  and  use  them  for  the  purposes  of  the  com- 
nussion;  and  it  was  added,  that  the  defendant  had 
no  other  motive  or  reason  for  delivering  them  up. 
The  three  letters  so  forwarded  were  opened  and 
read  by  Mr.  Harbottle,  but  the  contents  did  not  ap- 
pear to  relate  to  the  bankrupt's  estate,  trade,  or 
deahagay  or  to  any  matter  in  which  his  assignee  or 
oeditora  had  an  interest.    Mr.  Harbottle  afterwards 
deiimed  them  to  the  plaintiff.     It  was  proved  to 
have  beeB  the  usage  of  the  Post-office  at  Liverpool, 
for  thirty  or  iwty  years  before  this  transaction,  to 
deliver  all  bankrupts'  letters  to  their  assignees,  if 
required  by  diem,  and  to  cMitinue  such  delivery  till 
the  assignees  gave  counter-orders.     This  proof  was 
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objected  to  as  inadmissible,  and  was  received  sub- 
ject to  such  objection. 

In  the  year  preceding  his  bankruptcy  the  plaintiff' 
had  gone  from  Livei3>ool  to  South  America.  He 
had  never  returned  to  Liverpool,  but  was  in  London 
for  some  time  before  the  issuing  of  the  conkmission.. 
He  was  arrested  there  on  the  9th  of  May,  1829, 
and  remained  in  the  King's  Bench  Prison  till  the 
20th  of  June  following.  On  4:he  9th  of  June  a 
friend  of  the  plaintiff  called  at  the  Liverpool  Post- 
office  by  his  direction,  applied  for  his  letters,  and 
received  some  which  were  then  lying  there  for  him, 
directed  them  to  the  plaintiff  in  London,  and  re-deli- 
vered them  to  the  derk  in  the  Post-office.  There 
was  no  further  proof  that  the  defendant,  at  the  time 
of  the  transaction  with  Harbottle,  knew  where  die 
plaintiff  resided.  The  defendant,  in  a  letter  to  the 
plaintiff  of  the  1st  of  August,  1829,  stated  that  he 
had  seen  the  letters  which  were  the  subject  of  this 
action  remaining  in  the  office,  had  been  aware  of  the 
causes  which  prevented  the  plaintiff's  applying  per- 
sonally for  them,  and  had  cautioned  the  clerks 
against  delivering  them  to  any  unauthorized  person* 
It  did  not  appear,  that,  from  the  time  of  their  arrival 
till  they  were  applied  for  by  the  assignee,  any  other 
person  had  inquired  for  them. 

If  the  Court,  under  these  circumstances,  thought 
the  penalties  not  recoverable,  a  nonsuit  was  to  be 
entered. 
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The  case  was  argued  by  TomUnson  for  'the 
plaintiff. 

F.  Polloekf  who  was  for  the  defendant,  was 
stO|yped  by  the  Court. 

Lord  TefUerdetit  C.  J. — "The  words  ^ivitHngl^t 
wUfklUf,  or  knowingly^  in  this  penal  clause,  must 
hare  been  introduced  with  some  view.  If  we 
suppose  them  to  have  no  particular  meaning,  it 
would  have  been  sufficient  without  adding  more  to 
impose  the  penalty  on  any  person  opening  or  de- 
taining letters,  or  suffering  them  to  be  opened  or 
detained.  Then,  if  these  words  have  a  meaning, 
we  must  look  for  the  explanation  of  them,  first,  to 
the  preamble  of  the  clause  in  question ;  and  that  re- 
cites, that  abuses  may  be  committed  by  wilfully 
opening,  embezzling,  and  detaining  letters.  The 
enacting  part  states  what  shall  be  the  consequence 
of  80  doing,  viz. — '  That  the  person  so  offending^  or 
v&o  shaU  embezzle  any  letter^  shall,  for  every  such 
offence  forfeit  20^.,  to  be  recovered  by  a  qui  tarn 
action ;  and,  over  and  above  such  penalty,  shall  be 
for  ever  incapable  of  exercising  any  office,  trust,  or 
employment  in  or  relating  to  the  Post-office.  Now, 
in  the  interpretation  of  an  act,  so  highly  penal  on 
the  party  offending,  we  must  be  careful  to  adopt 
such  a  construction  as  will  strictly  answer  to  the 
intention  expressed  by  the  Legislature,  and,  so  con- 
struing the  clause  in  question,  it  seems  to  me 
that  the  words,  *  wittingly ,  willingly^  or  humingly^* 
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must  be  taken  to  denote  acts  done,  with  a  consdoos 
mind  that  the  party  is  doing  wrong.  If  so,  it  ii 
clear  that  the  phdntiff  cannot  recover;  for  the  case 
states,  that,  in  delivering  up  these  letters,  the  de- 
fendant acted  bond  fide,  under  an  impression  that  he 
was  performing  his  duty;  and  he  might  think  him* 
self  warranted  in  that  opinion,  by  the  practice  whidi 
had  prevailed  for  thirty  or  forty  years." 

The  other  Judges  expressed  themselves  to  the 
same  effect,  and  a  nonsuit  was  directed  to  he 
entered. 

See  Brett's  case,  aniey  p.  228,  tit.  "  Indictment,*' 

as  to  pigeon-holes  being  part  of  a  post-office. 


LUNACY. 
See  *'  Insanity,"  ante,  p.  238. 


MACHINE  BREAKING. 
See  post,  tit.  "Riot." 


MALA  PRAXIS. 

See  Roskuk^s  case,  ante,  p.  1 1,  tit  "  Assault.*' — 
Tessynumd^sease^  awte^  p.  169,  tit.  ^'ManalaqgH- 
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ter." — Mary  Simpaan^s  case,  mie^  p.  172,  tit. 
^^Manslanghter." — Ferytu€n*»  ta»e^  mUe^  p.  181, 
tit.  •' Hanalaiighter." 


York 
MARRIAGE.  ^^SS^' 

1887. 


See  Maria    WauUy^s   case^  ante,  p.  23,   tit.  ^"^^^ 
"  Bigamy/'  {Construction  of  the  Marriage  Jets).    »*«•  Act. 


Drake's  Case*  sp,AtHaai, 

1830. 

Prisoner  was  indicted  for  bigamy.     It  was  prov-  on  u  indict-' 
cd  by  a  person  who  was  present  at  tbe  prisoner's  ■"^•,£2?" 
second  marriage,  that  tbe  woman  was  married  to  *S  whom^« 
bim  by  the  name  of  Hannah  Wilkinson — the  name  ffSrSK^ 
stated  in  the  indictment;  but  there  was  no  other  J^^SIf!' 
proof  that  the  woman  in  question  was  in  fiEict  Han-  °^^ 
nab  Wilkinson. 

Porie,  J.,  held,  the  proof  to  be  insnfficient,  and 
<^cted  an  acquittal.  The  learned  Judge,  subse- 
quently, expressed  his  opinion  that  he  was  right; 
and  added,  that,  to  make  the  evidence  sufficient^ 
there  should  have  been  proof  that  he  was  then  and 
there  married  to  a  certain  woman  by  the  name  off 
and  who  called  herself  Hannah  Wilkinson,  *'be- 
canae  the  indictment  undertakes  that  H.  W.  was 
tbe  person;  whereas,  in  fact,  there  was  no  proof 
tlut  such  was  her  name,  or  that  she  had  ever  before 
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gone  by  that  name;  and,  if  the  banns  had  beea 
pabliahed  in  a  name  which  was  not  her  otim,  and 
which  she  had  never  gone  hy^  the  mat.riage  would 
be  invalid." 

Note.— In  Edward^s  case,  R.  &  R.  C.  C.  283, 
prisoner  was  charged  with  marrying  Anna  Simpson, 
his  former  wife  being  aUve.  The  second  marriage 
was  proved  by  the  prisoner's  hand-writing,  to  the 
note  for  the  publication  of  banns,  and  his  signature 
of  *'  Charles  Edwards/'  to  the  register  of  the  second 
marriage. 

The  hand-writing  of  the  name,  *'  Anna  Simpson,'* 
in  the  same  register  of  the  second  marriage,  was 
proved  by  her  father.  The  father  likewise  proved 
the  prisoner's  acknowledgment  of  his  marriage  to 
his  daughter.  The  father  also  proved,  that  his 
daughter's  name  was  Susanna — ^not  Anna;  and 
that  he  never  knew  or  suspected  that  she  had  ever 
been  known  or  called  by  die  name  of  Anna,  till  he 
heard  of  her  having  been  married  to  the  prisoner  by 
that  name. 

The  jury  found  the  prisoner  guilty;  but  KnowUft^ 
Common-Serjeant,  doubted  whether  the  evidence 
proved  the  allegation  in  the  indictment  as  to  the 
second  marriage  to  Anna  Simfson,  and  whether  the 
indictment  should  not  have  charged  that  the  pri- 
soner was  married  to  Susanna  Simpson  by  the  name 
of  Anna  Simpson ;  upon  which  doubts  alone  he  re- 
served the  case  for  the  opinion  of  the  Judges. 
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"  At  a  meetmg  of  all  the  Judges,  in  Michaelmas 
Term,  1814,  they  held,  that  the  prisoner's  having 
signed  die  note  for  the  publication  of  the  banns 
bimself  and  Anna  Simpson,  and  having  signed  the 
regiater  of  his  marriage  with  her  by  that  name 
wherein  she  went,  should  not  be  permitted  to 
defend  himself,  on  the  ground  that  he  did  not 
marry  Anna  Simpson,  although  such  might  not  be 
her  name;  and  that,  therefore,  the  conviction  was 
right/' 


MAXIMS. 


rt  »       »r    «  f       ^  APPLBBY 

Sarah  Hobson  8  Case.  4>-  A«<aM. 

18S3. 


"  The  greater  the  crime  the  stronger  is  the  P'^of  t^  gj»«» 
required,  for  the  purpose  of  conviction." — Per  Hoi'  "tnmsc  the 

fwyd,  J.  "*• 

S,a  ante,  p.  66,  tit  "  Depoiitions." 


'    Sarah  Hobson^a  Case.  ap,  Autzeg, 

ISSK 

"  It  is  a  maxim  of  English  law,  that  it  is  better  Better  that 

ten  guilty 

that  ten  guUh/  men  should  escape,  than  thaton^  tnno-  empe  than 

V        *f  *■  that  one  tamo* 

een/  man  should  suffer." — Per  Holroyd,  J.  ajuhonw 

S.  C.  mU,  p.  66,  tit  "  Depontioiis." 
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jJfX*..  John  5«mw'*  Cote. 

1883. 

DninkouMM  **  It  is  a  maxim  of  kw,  that  if  a  man  gets 
cSme?^  self  intoxicated,  be  is  liable  to  tbe  consequences, 
and  is  not  excusable  on  account  of  any  crime  be  may 
commit  when  infhriated  by  liquor,  provided  he  was 
previously  in  a- fit  state  of  reason  to  know  right  from 
wrong." — Per  Holrayd,  J. 


MEDICAL  MEN. 


sp.  Amiatg,  Nancy  Simps(m*s  Case, 


smM0,tiuiiif     Prisoner  was  indicted  for  manslaughter,  in  hav- 

ft  penoD  not 

hAvinaame-  ing  caused  the  death  of  a  man  by  administering 
^Joji. uAkit ufhiie  fniriol  as  a  medicine.     It  appeared  that  die 


JgJJ^"J"  deceased  bed  been  a  patient  at  the  Infirmary,  where 


JJjjJJ^^j,  he  had  undergone  a  course  of  salivation,  ^aad 
£ui*msuflf,  discharged  as  cured.     His  state  of  health  was  then 
•iau^Sta-1      good,  considering  the  weakness  that  had  been  pro- 
duced by  the  mercury. 

Per  BayUy^  J. — '^  lam  clear,  that  if  aperson  not 
having  a  medical  education,  and  in  a  place  where 
persons  of  a  medical  education  might  be  obtained, 
takes  on  himself  to  administer  medicine  which  may 
have  a  dangerous  effect,  and  such  medicine  destroys 
the  life  of  the  person  to  whom  it  is  administered, 
it  is  manslaughter.     The  party  may  not  mean  to 
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casBe  dealh;  on  tlie  contrary,  lie  may  mean  to  pro- 
duce beneficial  effects;  but  he  luis  no  right  to  hazard 
OMdidne  of  a  dangerous  tendency  where  medical 
asnstaace  can  be  obtained;  if  he  does,  he  does  it  at 
his  peril*." 

Note. — The  medical  men  who  were  examined 


*  The  foDowing  from  Britton,  c.  5,  is  cited  by  Sir  W. 
Bbdutoofe: — *<|f  a  physician  orsuigeon  gires  his  patient  a 
potiim  or  pLuster  to  core  him,  which  contrary  to  expecta- 
tion kills  him;  this  is  neither  murder  nor  manslaughter, 
bat  misadventnre ;  and  he  shall  not  be  punished  crnrnnally, 
bowerer  liable  he  might  formerly  have  been  to  a  civil  ac- 
tisB  for  n^eot  or  agnoraace.  But  it  hath  beea  holden,  Aat 
if  he  be  not  a  i^gnkr  jAyskian,  or  snrgeoui  who  admini- 
■ten  the  medicine,  or  performs  the  operation,  it  is  man- 
lisa^ter  at  the  least  Yet  Sir  Matketo  Hale  Very  properly 
qocstions  the  law  of  this  determination."  4  Bl.  Com.  197. 

In  the  Mirror,  it  is  laid  down  as  follows: — ^^  Physicians 
XBd  cUmrgeonB  arc  sljlfbl  in  their  fiienltiiSy  and  |»obaUy 
^  hnfld  cores,  hsving  gpoi  cosDaciencea,  so  as  nothing  fiul- 
ethfiD  the  patient  which  to  their  art  belongeth;  and  if  their 
patients  £e,  they  are  not  thereby  manslayers  or  mayhemers; 
Int  if  they  take  upon  them  a  cure,  and  have  no  knowledge 
or  ikiU  therein ;  or,  if  they  have  knowledge,  if  nevertheless 
tbey  neglect  the  cure,  or  minister  that  which  is  cold  for  hot, 
or  hot  for  cold,  or  take  little  care  thereof,  or  neglect  doe  di- 
I^Knee  thenein,  and  especially  ia  burning  or  cutting  off 
■Mmbcrs,  which  they  are  forbidden  to  do,  but  at  the  peril  of 
^^pttient;  if  their  patients  die  or  lose  their  members  in 
■^  cases,  they  are  manslayers  or  mayhemers."  c.  4,  s.  16. 
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differed  in  opinion  as  to  the  nature  of  white  vitriol. 
The  greater  number  were  of  opinion  that  it  was  not 
a  poison,  but  that  it  might  produce  poisonous  effects. 
One  of  them,  however,  asserted,  that  it  was  in  itself 
a  poison.  All  the  counts  in  the  indictment  chain- 
ed it  to  be  a  *'  noxiow  and  deadly  poUcn," 

Bay  ley  f  J.,  suggested  that  there   should   have 
been  a  count  describing  it  as  a  **Hoxiou8  tngredient." 

%*5tSi?      S®®  RosinskTs  case,  ante,  p.  11,  tit.  "  Assault." 
^^^      — ^Medical  man  procuring  a  female  patient  to  ex- 
pose her  person  under  false  pretences. 

J^cAs™       Tessymond^s  case,  ante,  p.  169,    tit.    "  Man- 
^^^      slaughter." — Furnishing  wrong  medicine  by  mis- 
take. 


ilancastbr      Ferguson* s  case,  ante,  p.  181,  tit.  **  Manslaugh- 
—i^:  _  ter." — Causing  death  by  negligence  and  want  of 
skill  in  child  birth.     And  Senior's  case,  in  notes. 


MISDESCRIPTION  AND  MISNOMER. 

See  tit.  ***  Indictment— Pleading,"  anU,  p.  219 

— 234.     **  Indictment — ^Variance,"  ante,  p.  295 — 
2d8. 
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MISDEMEANOR  AND  FELONY. 

See  tit.  **  Felony  and  Misdemeanor." 

/oAa  Burrow's  etuey  ante,  p.  134,  where  it  was : — 

laid  down,  that,  on  an  indictment  for  felony,  the  jury 
cannot  cenyict  of  a  misdemeanor. 

Lamcastar 


1886. 

See  tit.  ''  Practice/'  post,  where  a  distinction  siajuUsg  to 
was  taken  between  a  charge  of  felony  and  a  charge  Dbtincuon 
of  misdemeanor,  in  regard  to  the  accused  standing  felony  and 

,  mfadwnemor. 

m  the  dock  when  called  upon  to  plead. 


MUTE. 

CABX.ULB 

Thursby's  Case,  *'i^**^ 

Fnsoner  was  indicted  for  house-breaking.     On  when  pri- 

.  soner  it  deaf 

the  indictment  being:  lead  over  to  him  he  stood  and  dvmb, 

*^  thecaiueof 

mute.  •tandlng  mut  e 

should  be 

Sir  G,  Leufin,  on  his  behalf,  proposed  to  admitJ®J»;*Jy  » 
that  he  was  deaf  and  dumb,  and  that  he  should  ^^i;^^- 
be  allowed  to  plead  through  an  interpreter.  adit!***"'' 

Bnt,  Alderson,  J.,  thought  it  right  that  the 
cause  of  his  standing  mute  should  be  found  by  a 
)vy,  and  it  was  so  done*. 


*  By  7  &  8 Geo. 4,  c.  28,  8.2,  it  if  enacted,  ''That  if 
uy  pertOD,  being  arraigned  upon  or  charged  with  any  in* 

N 
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NEGLIGENCE. 
See  "  Homicide. — Manslaughter." 


"^aSm,      Knighfa  ease,  antCf  p.  168.   Sitting  inside  a  cart 
instead  of  being  at  the  honeys  head. 


siff^  A^oM        Tessffmond's  case^   ante^    p.  169.      Furnishing 
— }^ wrong  medicine. 

^."^ArfsMf      Navny  Simpeon^s  oase^  mute,  p.  172.     Adminis- 

— tering  a  noxious  medicine,  not  being  a  regular 

physician. 


dictment  or  infonnation  for  treason,  felony,  pirtcy,  or 
misdemeanor,  shtM  stoHd  mute  qf  malice,  or  will  not  an* 
swer  directly  to  the  indictment  or  information,  in  ereiy 
such  case  it  shall  be  lawful  for  the  Court,  if  it  shall  so  think 
fit,  to  order  the  proper  officer  to  enter  a  plea  of '  Noi  ^arflty ' 
on  behalf  of  such  person;  and  the  plea  so  entered  shjdi 
have  the  same  force  and  effect  as  if  such  person  had  actually 
pleaded  the  same."  If  we  may  judge  from  the  following 
case,  the  above  most  rational  provision  might  have  been  in- 
troduoed  with  at  least  eqna]  advantage  two  hundred  yean 
ago. 

George  Thoreby,  being  indicted  for  robbeory,  refused  to 
plead,  and  his  two  thumbs  were  tied  together  with  whipcoid 
that  the  pain  of  that  might  compel  him  to  plead,  and  he  was 
sent  away  so  tied,  and  a  minister  persuaded  to  go  to  him  to 
persuade  him,  and  an  hour  after  he  was  brought  again  and 
pleaded;  and  this  was  said  to  be  the  common  practice  at 
Newgate.    Kelynge,  27. 


KOTICB.  367 

Rigwuttdon^s  cate^  ante,  p.  180.    Sliniring  a  cask  Lancastsh 
in  a  dangerous  manner.  1833. 

Pertnuon's  ease,  ante,  p.  181.    Neglecting  a  wo-  's^J^.'^'S.. 

.     ,  , o  -D  1831). 

nun  ui  laDOT. 


NIGHT  WALKERS. 


See    Watwn  v.  Carr^  ante,  p.  52,  tit.  *•  Con-  gf^^SI, 
stable/'  as  to  who  are  to  be  deemed  nioht-walkkrs.       ^°*^' 


NOTICE. 


RoVSton's  Case,                                        sum.  Anlaet, 
^  1832. 

Pzisoner  was  indicted  for  uttering  a  forged  Roch-  on  a  trial  for 

uttering* 

dale  bank-note.    It  was  known  that  he  had  another  notice  on 

Monday  to  a 

note  of  the  same  description  in  his  possession,  and  priaoner  in^ 
the  prosecutor  gave  him  notice  to  produce  it  at  the  JS2i,*^Si. 
ttial.     The  notice  was  given  on  Monday— the  trial  "^^"^^ 
n  tbe  Wednesday  JfoUowing. 
BaUmtdf  B.,  held  that  the  notice  was  not  suffl- 


Dmmdas  was  for  the  prosecution. 


n2 
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You 

1830. 


OBSCENITY. 

See  RoubaUeVs  cage,  atUe^  p.  227»  tit.  "  Indict- 
ment/' as  touching  the  number  of  instances  of  in- 
decent exposure  that  may  be  gone  into  on  ta 
indictment;  and  post^  tit.  **  Practice,"  as  tonchh^ 
the  removal  of  a  record  from  the  city  assise  comi 
to  that  of  the  county. 


Y^„ ,  OFFICERS, 

Sum.  Jlstitm,  _— 

1888. 

See  ante,  p.  14,  tit."  Assault,"  as  touching  the 

proof  required  of  the  appointment  of  officers. 


PARTNERS, 
w  iS2,  Wrighfs  and  Others*  Case. 

1888. 

By  the  7  Geo.  4,  c.  64,  s.  14,  in  any  indict-  \ 
ment  or  information  for  any  felony  or  misdemeanoi^  ; 
wherein  it  shall  be  requisite  to  state  the  ownership 
of  any  property  whatsoever,  whether  real  or  per-  : 
sonal,  which  shall  belong  to  or  be  in  the  possession  ; 
of  more  than  one  person,  whether  such  persons  be 
partners  in  trade,  joint-tenants,  parceners,  or  te« 
nants  in  common,  it  shall  be  sufficient  to  name  one 
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flf  iQch  persons,  and  to  state  such  property  to  be- 
fesg  to  the  person  so  named,  and  anotJier,  or  othertf 
11  the  ease  may  be ;  and  whenever  in  any  indict- 
Bent  or  mfbrmation  for  any  felony  or  misdemeanor, 
it  Asm  be  necessary  to  mention,^  for  any  purpose 
iibtBoeTer,  any  partners,  &c.,  it  shall  be  sufficient 
to  desoibe  them  in  the  manner  aforesaid,  and  this 
fnorision  shall  be  construed  to  extend  to  all  joint- 
Mock  companies  and  trustees. 

Prisoners  were  indicted  for  uttering  a  forged  To  Uy  the 
kmker's  cheque.  The  first  count  charired  the  in-  fnuds.j. 
toot  to  be  to  de&and  Samuel  Jones  and  others.  btd,  if  s.  j. 

lUTeonly  ont 

It  appeared  in  evidence  that  the  firm  consisted  of  PA^tncr. 
'tio  persons  only,  viz.  Samuel  Jones  and  another. 

Barley,  J.,  beld  that  the  count  was  not  sup- 
J«ed*. 


'  lo  AikM^i  eaae,  1  M.  C.  C.  829,  prisoner  waa  indicted 
k  dealing  goods  the  property  of  Mathew  Hailing  and 
«lhai|  in  their  dwelling-hoiiae. 

TIttfinn  oonaisted  of  Hailing,  Pearse,  and  Stone,  who 
ttooed  OB  an  extsnaive  wholesale  and  retail  business  on  the 
in  which  the  offence  was  committed.  Pearse,  with 
,  lived  in  the  house,  which  was  the  joint  property 
tf  fte  film,  hnilt  at  their  joint  expense,  and  the  ground- 
KM  and  expenses  were  paid  by  them  jointly.  Hailing  and 
1^  icsided  elsewhere,  and  were  allowed  in  the  accounta 
tf  <be  Sim  225^  for  rent  The  warehouse  and  shop  were  on 
^laaenient  story. 

^^fey,  J.,  sahmitted,  for  the  opinion  of  the  Judges, 
^^etber  tfac  dwelfing-hoose  was  properly  laid  as  that  of  all 
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LAIfCASTSE 

Sp.  AMiitet, 
1S30. 


PENALTIES. 

See  MeireUes  v.  Banning,  anie^  p.  252,  tit. 
"  Letters." — Delivering  letters  to  the  assignee  of  m 
bankrupt  without  the  authority  of  the  ha&kinpt 
himself. 


PERJURY. 


samySSLt.  J^ary  Jackson's  Cas^ 

1888. 

Though  a  Pritonet  was  indicted  for  perjury.     It  appeared 

SDme'oT'    that  she  had  made  two  statements  on  oath»  one  of 
that  which  Is  which  WES  directly  at  variance  with  the  other, 
doanot'foi-       Per  HoWoyd,  J.,  to  the  jury. — Although  you  niny 
conuniuper-  believe,  that,  on  one  or  other  occasion,  she  swore  that 

Jury.  ^ 

which  was  not  true,  it  is  not  a  necessary  conse- 
quence that  she  committed  perjury;  for  there  are 
cases  in  which  a  person  might  very  honestly  and 
conscientiously  swear  to  a  particular  fact  from  the 
best  of  his  recollection  and  belief,  and,  from  other 
circnnratances  at  a  subsequent  time,  be  convinced 


the  partnets,  or  Bhould  have  been  laid  as  that  of  the  resi- 
dent partner  only. 

The  Judges  were  unanimously  of  opinion  that  it  was  pro- 
perly described  as  the  dwelling-house  of  all  the  partners, 
and  that  the  oonviction  was  right 
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that  he  was  wrong,  and  swear  to  the  reverse,  with- 
out meaning  to  swear  falsely  either  time.  Again, 
if  a  penon  swears  one  thing  at  one  time,  and  an- 
other at  another,  you  cannot  convict,  where  it  it 
not  possihle  to  tell  which  was  the  true  and  which 
was  the  Mse. 


Anonymous,  nrwcastl* 

Sum.  AMizet, 

Indictment  stated,  that,  on  an  inquiry  hefore  two  ^g-'^- 
of  his  miyesty's  justices  ot  the  peace,  on  an  inform- 
stion  under  an  excise  statute,  it  became  a  material 
qnestion  where  a  certain  individual  was  at  4  a.m.  on 
the  2Dd  of  July,  and  that  defendant  said  "  she  had 
been  in  his  eompany  frmn  two  in  the  same  morning 
ontil  four."  On  the  trial  the  evidence  was,  that  she 
nid  *'  she  had  been  in  his  company  from  eleven  until 
half  past  four." 

Parkey  J.,  doubted  whether  the  evidence  supported 
the  allegation;  but,  on  conference  with  BoUand^  B., 
he  inclmed  to  think  it  did.  The  defendant  was,  how- 
ever, convicted  on  another  count  in  the  indictment, 
asd  transported  for  seven  years. 


POISONING. 
SeeAfombfey '^CMe*,  ante,  p.  5 1 


■t  *' 


*  Ut  Cmimm's  ems  R*  &  M.  C.  C.  114,  where  it  wat 
held,  that,  to  oonstitate  the  offeDce  of  adouniateriiig  pcuaoa 
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Laitcactke 

I.  AM§k 

18B8. 


Tenymond^s  Case. 

Ante^  p.  169,  tit.  *' Homicide — Manalangiiter. 
Farnishing  a  wrong  medicine  by  mistake. 


Nanny  Simpson's  Case, 

^^aS!!^  ^^*  P- 1''^,  tit.  "  Homicide— Manslaughter;" 
and  p.  262,  tit.  "Medical  Man.**  Administering  a 
wrong  medicine. 


1899. 


POACHING. 


See  *'  Game/*  ante,  p.  149. 


PRACTICE. 


188S. 

PMfc^Ptfe- '      '^^  ^^^  ^^  ^^^  suffer  different  felonies  to  be 

IoqIh  not  to  <     1.  vk 

be  gone  Into  gouc  mto  against  a  party  on  one  indictment. — Per 

on  oiM  indict-  rr  i        ^    x 
ment  HoWoyd^  J. 

See  «iie,p. 

908,  tit  "  In-    

dictment**  "^ 

or  other  noxious  substance  under  4>3  Geo.  5,  c  58,  a.  1, 
some  of  the  poison  or  noxious  substance  must  be  taken  bj 
or  applied  to  the  person  to  whom  it  is  administered;  merely 
giving  it,  if  no  part  is  taken  or  applied,  is  not  su^eient;  but 
if  any  part  is  taken,  it  is  not  necessary  that  it  should  be 
swallowed. 
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Mary  Perkinses  Case.  sum.°Mritet, 

1883. 

Arehbold  requested  to  be  allowed  to  examine  auisnotBi- 
witness  for  the  defence,  before  the  prisoner  address-  examine  the 

.  priM^er'f  wil- 

ed the  lUry.  ne«es  before 

hemakcihis 

Hakoyd,  J.,  asked  if  he  could  allow  that,  and  im-  defence. 
mediately  added  that  he  could  not;  that  he  must 
proceed  according  to  the  regular  course. 


Armstrong's  and  Burke'*  Ca»e.  X'^^ 

Prisoners  were  foimd  guilty  of  privately  stealing  if  >enteDoebe 
in  a  shop  to  an  amount  exceeding  152.  take,  m  for 

It  did  not  occur  to  Bayley,  J.,  who  tried  the  g'^*^**^' 
case,  that  it  was  clergyable,  and  he  passed  upon  the  SJJftentSi 
prisoners  the  sentence  of  death,  and  marked  them  SSequmt 
for  transportation  for  life.  The  question  afterwards 
was,  whether,  as  the  prisoners  did  not  pray  their 
deigy,  they  could  be  properly  transported  under 
their  present  sentence.  If  not — 2ndhff  whether  this 
sentence  could  be  vacated,  and  the  prisoners  be  call- 
ed up  again  at  the  next  assizes  to  pray  their  clergy, 
and  have  a  proper  sentence.  SrcUy,  Whether  they 
could  be  tried  de  novo,  as  if  there  had  been  no 
former  trial. 

The  Judges  held  that  they  might  be  brought  up 

at  the  next  assizes,  and  asked  why  execution  should 

not  be  awarded,  and  that  they  might  then  pray  their 

clergy. 

5.  C.  2  R.  &  M.  21. 

Fr3 
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Sum.  A$ritMt  Parkin's  Case. 

1884.  • 

Awrongver-  Though  a  verdict  is  recorded,  yet  if  it  appear 
reccnded,  may  promptly  that  it  is  not  according  to  the  intentioii  of 
and  Mc  right  the  jury,  it  may  be  vacated  and  set  right. 


&  C.  pott,  tit  "  Veidict,"  and  1  R.  &  M.  45. 


sum.^JSitM»  Browne's  Case. 

18^4. 

Baroic7&«  A  person  who  had  received  judgment  for  a  der- 
anenon'at-'  gyable  felouy  before  7  &  8  Geo.  4,  c.  28,  s.  6,  could 
not  be  tried    not  be  afterwards  tried  for  a  previous  felony. 

for  a  prerlotti  *  ' 

'*'"»y-  S.  C.  OMte,  p.  22,  tit  «  Benefit  of  Cleigy." 


Sum.  Amzm,  WctherelTs  Case. 

1825. 

The  Judaea        The  Judees  of  Assize  ouffht  to  try  indictments 

ofAiriieinay  ®  e  / 

try  indict-     found  at  the  Quarter  Sessions,  and  remitted  to  them 

ment  found 

at  MMion*.     ^jy  the  Justices. 

5.  a  mnU,  p.  208,  tit*"  IndicHnenL" 


siiH^MLi,  Mary  Ann  Quinn's  Case. 

Quart,  whe-  Where  the  principal  in  a  felony  dies  before  in- 
«ory  toafe-  dictment  found,  qtuxrcy  if  the  accessory  can  be  in- 
tried  for  con.  dieted  for  having  conspired  with  him  to  commit  a 

Slrinflwith    ^        ,^  ^  '^ 

eprlndMi,  fraud? 

?o«  todto-  ^-  <^'  «^.  P-  1.  ^^  "  Accetwry."  , 

ment  found. 
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Wakefield^s  Ctae.  sum.  AuizM, 

Edward  Gribbon  Wakefield  was  conuniUed  for  a  a  deiuidaat 
felony.  The  giaad  jury  found  a  bill*  for  a  miade-  meuiar  muit 
meanor  only.  P»*  **?«* 

'  he  can  be  «1- 

On  motkm  by  his  oonnael  to  be  allowed  to  tra-  ^^^  ^  ^'^ 
▼ene  to  the  next  assizes,  and  in  the  meaji  time  ad- 
mitted to  bail,  Park,  J.,  said— "  The  defendant  is 
not  in  Coart  until  the  indictment  has  been  reaf,  and 
the  prisoner  has  pleaded  to  it;  I  can  hear  no  nu>- 
tioB  on  this  subject." 

The  defendant  having  appeared,  Parkf  J.,  said, 
'*  there  is  another  person,  William  Wakefield,  in- 
Acted  with  him ;  he  is  not  in  Cour^ ;  I  cannot  pro- 
ceed without  him." 

William  Wakefield  then  appeared,  and  was  or- 
dered into  the  dock,  whereupon  Tindal,  his  counsel, 
said — "  My  Lord,  it  is  not  customary  for  prisoners 
at  large  on  bail  for  a  misdemeanor  to  be  placed  in 
the  dock." 

Park^  J.,  consulted  the  officer  of  the  Court,  who 
said  that  that  distinction  had  always  been  allow^ 
between  cases  of  misdemeanor  and  cases  of  felony. 

The  defendant  then  took  his  seat  behind  the 
oonnsel  in  the  body  of  the  Court. 
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Cablislb 


A  bui  «Br  f»-        Prisoner  was  indicted  for  rape. 

looy  •«H  a  MU 

formiMie-^        Before  being  put  upon  his  trial,  HuUock,  B.,  di- 


tented  at  the   rected  a  bill  to  be  presented  for  an  assault,  which 
2gJ^J|^2j^    was  done  and  found,  so  that  a  bill  for  a  felony  and  a 
bill  for  a  misdemeanor  were  before  the  Court  at  the 
same  time  on  account  of  the  same  subject-matter. 

Note, — ^At  the  Carlisle  Spring  Assizes,  1850, 
Parke,  J.,  forbad  the  above  practice;  and,  at  the 
Lancaster  Assizes  following.  Park,  J.,  informed  the 
bar  that  the  Judges  had  determined  that  it  was  wrong, 
and  that  it  ought  not  to  be  continued. 

The  rule,  however,  only  applies  where  the  two 
charges  are  inconsistent  with  one  another.  See 
Maudsley^s  and  another's  case,  ante,  p.  85,  tit. 
"  Election." 


smm.AMri9»i,  HoUnes^s  Casc* 

1828. 

A  charge  of        SembUy  that  it  is  not  proper  to  add  a  count  for 
▼ictim  Mt  to  larceny  with  a  former  conviction  to  a  count  for  a 
toan^nd^   Capital  felouy. 
pital  oflVnce.  S*  C,  amUt  p.  149,  tit "  Former  Convicdon/* 


LANCAvraa 


L.ANCA0TSR  > 

sp.  /<MfMi,  Anonymous, 

1880. 

A  former  oon-      Where  a  former  conviction  is  charged  in  an  indict- 
introduced     ment  for  felony,  pursuant  to  7  &  8  Geo.  4,  c.  28, 
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8. 11,  it  is  to  be  considered  as  £Drminff  part  of  the  intoanindict- 

mtntf  is  to  be 

indictment,  and  the  jury  must  be  charged  at  the  <»Bsi<i«red  m 

^     ^  ^  partofthtf 

outset  of  the  inquiry  with  the  whole  matter  that  they  «hoi«ciiarge. 
have  to  try.     See  ante^  p.  148,  tit.  "  Former  Con- 
viction." 


Harrison's  Case.  ^"^.^*** 

Cottinghtanj  for  the  prisoner,  applied  to  be  allow-  utoiSwt 

ed  to  see  the  depositions  taken  before  the  magistrate.  fS^i^^s''^ 

Per  Baffle^,  J.—"  It  is  against  the  rule."  SS^i^"" 


Application  refused. 


sitlont. 


Langrish's  Case.  sum  AtnzM, 

1889. 

At  the  request  of  the  grand  jury,  Littledale,  J.,  Bui  ignored, 

and  priioner 

dischar^d  a  prisoner  insiantery  and  disallowed  the  discharged  at 

*  the  request  of 

prosecutor's  costs.  the  grand 

S.  C.  anle,  p.  155,  tit  "Grand  Jury." 


Percevars  Case.  iiir^iS^". 

1833. 

BoUandf  B.,  held  that  it  was  competent  to  the  The  grand 

'  Jury  may 

grand  jury  to  amend  anything  with  regard  to  an  in-  ""*'^,jN' 

dictment  that  they  had  done  under  a  mistake. 

S.  C.  €Mte,  p.  155,  Perceval  and  others*  case,  tit  "Grand  Jury." 
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sp.AmiM9,  RoubatieVs  Case. 

1880. 

Removal  at       John  Roubftttel  waa  at  large,  haviiiff  been  held  to 

indictment 

from  the  city  bail  bv  the  Lord  Mayor  of  York,  on  a  charge  of 

MnXB  court  of 

aattoe'raurt*  indecently  exposing  his  person,  for  which  offence  on 
&tYmS^^  indictment  was  preferred  and  found  at  the  assizes 
for  the  county  of  the  city  of  York. 

Sir  G.  Lewin  moved,  upon  affidavits,  to  have  the 
88  Geo.  3,  c.   case  tried  in  the  county.     The  motion  was  founded 
on  38  Geo.  3,  c.  52,  s.  3. 

Parkcy  J.,  on  consulting  the  act  of  parliament, 
was  of  opinion,  that  it  would  be  necessary  for  the 
baU  to  surrender  the  defendant  to  the  custody  of  the 
city  gaoler,  and  that  a  habeas  corptu  should  then  is- 
sue to  bring  up  the  body,  and  that  he  the  Judge 
should  commit  him  to  the  county  gaol.  This  was 
accordingly  done  pro  formdy  and  then  the  old  bail 
renewed  their  undertaking.  The  matter  took  place 
at  the  Judge's  Lodgings. 

The  clerk  of  arraigns  attended  with  the  indictment 
and  recognizances,  &c.,  and  the  Judge  made  an  or- 
der (pursuant  to  the  terms  of  the  act)  to  have  them 
filed  among  those  of  the  county. 

Note. — In  York,  the  same  person  has  charge  of 
both  the  dty  and  county  indictments. 

In  the  above  case,  it  was  judged  necessary  to  en- 
ter the  traverse  afresh,  and  to  strike  a  new  jury 
panel. 
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Madden* 8  Case.  sunuAsHsa, 

laao. 

A  count  for  stealing  and  a  count  for  receiving  cmmts  for 
must  not  be  joined  in  the  same  indictment  against  tecetring 

may  not  be 

the  same  party.  joined  a«»iB»t 

S,  C.  mU,  p.  83,  tit  "  Electaon."  ^' 


HoldswortVs  Case.  sp.  auizm* 

1838. 


After  the  jury  were  charged,  and  the  counsel  for  Q*^,  tf  • 

priMMMV  msy 

the  crown  had  commenced  his  opening  speech,  the  JSJ^^^^ 
prisoner  through  his  counsel  expressed  a  wish  to  ^t^jf^ 
withdraw  his  plea  ^nd  plead  guilty.  dwrgedf 

Pattesony  J.,  doubted  whether  he  could.  The 
prisoner's  counsel  however  suggested,  that,  upon 
their  own  confession,  the  jury  might  find  them 
guilty;  to  which  the  learned  Judge  assented,  and 
the  jury  being  instructed  accordingly,  the  verdict 
was  returned  and  recorded*. 


*  In  the  Regicide's  cote.  Sir  Hardres  Waller  and  George 
fkeheoed  withdrew  their  plea  of  guilty,  and  oonfeased  the  in- 
<iictsieBt;  and  all  the  Judgea  agreed  that  it  might  be  done, 
although  the  clerk  had  recorded  their  plea  of  not  guilty;  for 
the  eutTy  is,  "  that  such  a  one  pattea,  or  relicta  verijicationef 
eognecit  indielamentum."    Kelynge,  11. 
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PRISON-BREAKING. 


George  Shaw's^  and  Sarah  hU  wife*Sf  and  Thomas 


'  "***  PercivaPa  Case. 


1883. 

▲record made      Prisoners  were  indicted  on  the  1 6  Greo.  2,  c.  31*, 

up  during  the  .  •         •    -  •  •     .._  x  * 

aMiiet  ftom  for  conveymg  into  a  prison  instruments  proper  lo 
ment  and      facilitate  the  escape  of  prisoners,  and  deliverini?  them 

fromthemi-  r         r      ■  »  "© 

nutesofthe    to  a  prisoner  in  the  said  prison,  with  intent  to  aid 

proceedings  *  r  ' 

of  Uie  Court,  and  assist  such  prisoner  to  escape. 

and  produced  *  *^ 

dLk1>f  SS»  '^^®  ^^^^  ^^^^^  (which  was  framed  upon  the  2nd 
todyjSe  to'*  section  of  the  statute)  stated  the  trial  and  conviction 
JJS^toST"'  of  J.  H.  for  a  capital  felony,  at  the  Applehy  assizes 
nuSeuptt^  on  the  5th  of  March  preceding ;  and  that  it  was  then 
hare/Micra-  and  there  adjudged  hy  the  Court  there,  that  the 
not  be  fan-      said  J.  H.  should  he  taken  from  thence  to  the  said 


peadied. 


gaol,  i.e.  of  Applehy,  and  from  thence  to  the  place 
of  execution,  and  there  he  hanged  hy  the  neck 
until  he  should  he  dead;  and  the  jurors  aforesaid,* 
now  sworn  here  upon  their  oath  aforesaid,  do  fur- 
ther present,  that,  at  the  same  assizes  and  general 
gaol  delivery,  and  geneAil  session  of  oyer  and  termi- 
ner of  our  said  lord  the  King,  holden  at  Appleby 
aforesaid,  in  and  for  the  said  county  of  Westmor- 
land, on  the  aforesaid  Wednesday,  to  wit,  the  5th  of 
March,  in  the  4th  year  aforesaid,  before  the  said 


*  Repealed  by  4  Geo.  4,  c.  64.  By  the  43rd  section  of 
which  similar  provisions  are  introduced. 
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justices  of  our  said  lord  the  king  above-named,  and 
others  their  fellow  justices  aforesaid,  execution  of 
the  jndgment  aforesaid,  for  certain  reasons  there- 
unto moving  the  said  justices,  was  respited  until 
his  Majesty's  pleasure  with  respect  thereto  should 
be  known;  and  that  afterwards  the  said  lord  the 
King  was  graciously  pleased  to  extend  his  royal 
mercy  to  and  pardon  him  the  said  John  Hewitson, 
on  condition  of  his  being  transported  beyond  the 
seas  for  and  during  the  term  of  his  natural  life,  and 
the  said  intention  of  royal  mercy  to  the  said  J.  H. 
was  afterwards  signified  to  the  justices  aforesaid,  by  * 

a  letter  from  the  Right  Hon.  Robert  Peel,  one  of 
his  Majesty's  principal  secretaries  of  state ;  and  the 
said  justices  did  afterwards  order  that  the  said  John 
Hewitson  should  be  transported  beyond  the  sea  ac- 
cordingly, for  and  during  the  term  of  his  natural  life, 
atbff  the  record  thereof,  and  proceedings  remaining 
»»ongst  the  records  of  ike  same  court  in  the  countf^ 
ofartsaid,  more  fully  appears.  It  then  charged  that 
thedefendants,  well  knowing  the  premises,  feloniously 
conveyed  and  caused  &c.  into  his  Majesty's  gaol  of 
Appleby  aforesud,  in  the  said  county  of  &c.,  two 
^^ files,  five  iron  prods,  and  one  hammer,  being  in- 
struments proper  to  facilitate  the  escape  of  prisoners ; 
and  delivered  and  caused,  &c.,  the  same  to  be  deli- 
^eied  to  the  said  J.  H.,*then  and  there  being  a  pri- 
soner in  the  said  gaol,  and  committed  to  the  said  gaol 
tipon  and  in  execution  of  the  said  order  for  the  felony 
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aforeaaids without  the  consent  or  privity  of  James  Bew- 
sheiy  then  being  keeper  of  the  said  gaol,  under  S»ck* 
ville  Earl  of  Thanet»  then  sheriff  of  the  said  county  of 
Westmorland)  or  any  under-keeper  of  the  said  gaol; 
which  said  files,  iron  prods,  and  hammer  were  then 
and  there  so  conveyed  into  the  said  gaol,  and  deli^ 
vered  to  the  said  J.  H.  as  aforesaid,  with  a  iislonions 
intent  to  aid  and  assist  the  said  J.  H.,  so  being  such 
prisoner  as  aforesaid,  and  committed  in  execution 
as  aforesaid,  to  escape  and  attempt  to  escape  from 
and  out  <^  the  said  gaol,  against  the  form  of  ^e 
statute.  Sec. 

The  second  count  was  upon  the  firat  section 
of  the  statute,  and,  after  the  like  statement  of  the 
proceedings  and  record  against  J.  H.,  it  chaiged 
that  the  defendants,  well  knowing  the  premises,  fe* 
loniously  aided  and  assisted  the  said  J.  Hm  a  prison* 
er  in  the  said  gaol,  and  in  the  custody  of  the  said 
James  Bewsher,  in  execution  of  the  said  order,  to 
attempt  to  make  his  escape  from  and  out  of  the 
sud  gaol,  against  the  form  of  the  statute,  &c» 

To  prove  the  record  of  the  proceedings  sgainst  J. 
H.,  Mr.  Newstead,  the  deputy  clerk  of  assise,  was 
called,  who  produced  a  wriUen  parchment  as  the 
record  of  that  conviction.  He  then  stated,  on  his 
examination,  that  he  was  the  proper  officer  to  make 
up  the  record;  that,  upon  an  application  to  do  so, 
he  had  nude  it  up  during  the  time  he  had  been  on 
the  present  circuit,  but  it  had  never  yet  been  filed  of 
record  any  where:  he  further  stated  that  he  had 
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^wn  up  the  record  Arom  the  indictment,  from  the 
minutes  in  the  minnte  hook,  ^hich  he  then  prodnc- 
ed,  and  from  the  order  for  the  transportation  of  J.  H., 
which  was  in  the  possession  of  the  gaoler ;  and  that 
the  indictment  had  heen  sent  to  him  hy  his  son,  hy 
hit  direction  and  anthority,  from  a  closet  at  York, 
where  it  was  kept. 

Upon  this  evidence,  it  was  ohjected  hy  the 
coonsel  lot  the  defendants  that  this  decnment  had 
mot  yet  became  a  recardy  as  it  had  not  heen  filed 
or  deposited  amongst  the  records,  and  that  it  conH 
not  he  read  in  evidence  as  such;  hut  the  learned 
Judge  thought  otherwise,  and  it  was  read. 

Upon  that,  and  the  other  evidraice  given  at  the 
trial,  the  defendants,  Oeorge  Shaw  and  Thomas 
Perceval,  were  convicted,  and  received  judgment 
of  transportation  for  seven  years,  and  the  de« 
fe&dant,  Sarah,  was  acquitted.  The  conviction 
proceeded  opon  evidence  applicable  only  to  the 
fint  count,  there  being  no  evidence  of  an  actual 
aiding  or  assisting  J.  H.  to  escape,  or  to  attempt  to 
escape,  (the  charge  made  in  the  second  count),  un- 
leis  the  conveying  and  delivering  of  the  instruments 
in  manner  and  with  the  intent  stated  in  the  first 
coont  could  be  deemed  an  aiding  or  assisting  him  to 
•ttempt  to  escape,  within  the  intent  and  meaning  of 
tbe  first  section  of  the  statute ;  an  attempt  which  it 
was  proved,  he  afterwards  had  ineffectually  made  by 
means  of  some  of  those  instnunents*    Several  oh* 
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jections  were  made  partly  in  the  course  of  the  trials 
and  partly  afterwards  in  arrest  of  judgment.  Those 
objections  were,  that  this  was  not  a  case  within  the 
statute;    the  indictment    showing  that  J.  H.  had 
been  pardoned  of  the  capital  felony  of  which  he  had 
been  convicted.     That  the  conveying  and  delivery 
of  the  instruments  might  have  been  with  the  con- 
sent or  privity  of  the  under-keeper  of  the  gaol ;  and 
that  there  was  no  evidence  that  defendants  knew 
of  what  particular  offence  J.  H.  had  been  convicted. 
And  a  further  objection  was  taken  as  to  the  defen- 
dant, Perceval,  viz. — that  the  offence  with  which  he 
was  charged  being  made  a  felony,  the  acts  which 
he  was  proved  to  have  done  made  him  only  an  ac- 
cessory before  the  fact,  and  not  a  principal ;  and  that, 
if  such  accessory  were  within  the  statute,  he  ought 
to  have  been  indicted  as  an  accessory,  and  not  as  a 
principal.     Notwithstanding  these  objections,  judg- 
ment was  given  on  the  conviction,  with  a  direction 
to  prevent  its  being  carried  into  execution  till  the 
opinion  of  the  Judges  could  be  ascertained. 

It  was  proved,  upon  the  trial,  that  J.  H.  was 
closely  confined  on  the  felons' side  of  the  gaol,  and  that 
the  defendant,  Shaw,  was  a  prisoner  on  the  debtors' 
side ;  but  the  defendant,  Perceval,  by  the  desire  of 
Shaw,  procured  the  instruments,  and  conveyed  them 
.  into  the  gaol,  with  the  criminal  intent  alleged,  by 
the  means  of  Shaw's  wife,  who  was  privy  to  the  de- 
sign; but  Perceval  was  not  present,  or  in  the  gaol, 
when  they  were  delivered  either  to  Shaw  or  to  J.  H. 
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The  keeper  of  the  gaol  stated  in  his  evidence  that 
there  was  no  under^keepeVf  but  that  he  had  a  boy 
of  the  age  of  seventeen  years  to  assist  him  in  kee|H 
ing  the  gaol,  which  boy,  however,  had  no  authority 
to  do  any  thing  but  what  he,  the  keeper,  specially 
directed  him  to  do.  At  the  time  of  the  trial  the 
boy  was  absent,  and  was  not  called  as  a  witness  on 
either  side.  It  further  appeared,  that  neither  the 
extension  of  the  royal  mercy,  nor  the  signification 
thereof^  nor  the  order  of  transportation  thereon, 
was  made  during  the  continuance  of  the  assizes  at 
which  the  conviction  took  place,  but  afterwards; 
and*  therefore,  an  order  of  that  Court  for  transport- 
ation ought  not  to  have  been  made^  according  to 
56  Geo.  3,  c.  27  (continued  by  1  &  2  Geo.  4,  c.  6). 

The  order  produced  and  proved  was  made  and 
issned  after  those  assizes  by  the  clerk  of  assize, 
which  was,  as  he  informed  the  learned  Judge,  agree- 
able to  the  usual  practice;  but  it  seemed  to  the 
learned  Judge,  that  it  ought  to  have  been  the  order 
of  the  Judge  before  whom  the  felon  had  been  con- 
victed, or  of  a  Judge  of  one  of  the  Courts  of  West* 
minster,  pursuant  to  the  directions  of  that  statute. 
No  proof  of  the  extension  of  mercy,  or  of  the  signi- 
fication thereof,  was  given,  except  by  the  record 
above  mentioned,  and  by  the  recitals  in  the  orders 
of  Court;  and  it  further  seemed  to  the  learned 
Judge,  that,  unless  it  could  be  considered  that  J.  H. 
(notwithstanding  the  allegations  of  the  extension  of 
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mercy,  and  the  signification  thereof,  and  the  order 
of  transportation)  was  still  remaining  in  custody,  in 
execution  of  or  under  the  judgment  for  the  capital 
offence,  and  that  those  allegations  were  suiplnaage, 
ohjections  might  arise  either  as  to  the  want  of  legal 
proof  of  those  allegations,  or  as  to  the  manner  and 
form  in  which  those  all^ations  were  made.  'With 
respect  to  the  requisite  certainty  of  time,  place,  &c., 
it  also  seemed  to  the  learned  Judge,  that  it  n4ght 
he  proper  for  the  Judges  to  consider,  whether  any 
and  what  alteration  should  be  made  in  the  present 
practice  of  issuing  the  order  in  question  after  the 
termination  of  the  assizes. 

The  case  was  considered  by  the  Judges  in  Mi- 
chaelmas Term,  1823,  when  they  were  unanimons, 
that  the  record,  coming  from  the  proper  custody, 
must  have  full  credit,  and  could  not  be  impeached, 
and  that  Shaw  and  Perceval  were  properly  convicted 
of  having  caused  the  instruments  to  be  delivered. 

As  to  the  objection  of  there  not  being  any  evi- 
dence that  the  prisoners  knew  of  what  offence  J.  H. 
had  been  convicted,  the  Judges  were  of  opinion-  that 
this  was  immaterial. 

&C.R.&R.C.C.526. 
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PROPERTY,  OWNERSHIP  OF. 


See  Joblmg's  case,  ante,  p.  27,  tit.  "  Burglary."  nbwcastlb 
— Occupation  by  a  servant  for  his  own  benefit.  laaa.     ' 


Jervis  and  Walker*s  oase^  ante,  p.  28,  lb. — Oc-      York 
cupation  by  a  servant^  &c.  ^^4. 


C4m£eld^s  and  WhUe*s  case,  ante,  p.  31,  lb. —  ^  Yokk 
Occupation  by  a  ioU  coUeetor.  See  WdlUs^s  case,  ^^*- 
1  M.  C.  C.  d44. 

See   ante,  p.    17,   Anon.,   tit*  "Assignment.*'  ^^^JJJJ^ 

— Deed  of  separation  between  husband  and  wife,  and  — ^^^ 

assignment  of  a  promissory  note  to  trustees. 

See  oMte,  p.  118,  n.,  Elsworthy's  case* — Goods,  ^^?»" 
the  property  of  persons  unknown,  how  to  be  laid.  ^^^- 


Moore  v.  Robinson,  .  sum.  Amam. 

1831. 

The  master  of  a  fly-boat  on  an  inland  canal  na-  The  master 
vigation  has  the  same  property  in  the  vessel  and  on  %  cuai 

,  X     X       rf  may  malnUin 

her  appurtenances  as  the  master  of  a  ship  on  a  fo-  an  action  or 


reign  voyage,  and  may  maintain  an  action  of  trespass  thou^  nota 

prapnefcof  Of 


for  an  injury  done  to  either,  though  he  be  in  no  way  ^ J*r^»A^ 
a  proprietor  thereof. — Per  Parke,  J.,  on  the  au-  ®''^- 
thority  of  Puts  v.  Gaince,  1  Salk.  10. 
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Note, — ^The  above  was  an  action  of  trespass  for 
catting  a  rope  fastened  to  a  boat,  of  whicb  the  plain- 
tiff was  master,  for  the  purpose  of  hauling  and  tow- 
ing the  same  along  the  river  Aire.  The  rope  in 
question  was  part  of  the  tackle  belonging  to  the  boat, 
and  was  the  property  of  the  Aire  and  Calder  Nari- 
gation  Company.  The  plaintiff  was  employed  by 
the  company  to  navigate  the  boat  at  weekly  wages, 
and  had  a  mate  under  him  in  the  management  of  the 
boat,  whom  he  hired  and  paid.  At  the  trial  there  was 
a  verdict  for  the  plaintiff. 

In  Michaelmas  Term,  1831,  Blttckbume  moved 
to  set  aside  the  verdict  and  enter  a  nonsuit,  on  the 
ground  that  the  present  case  was  distinguishable  from 
the  case  in  Salkeld,  inasmuch  as  here  the  plaintiff 
was  a  mere  servant  like  the  carter  who  drives  a  cart. 

But,  per  curiam^  the  plaintiff  was  intrusted  with 
the  management  of  the  vessel,  and  had  a  person  on* 
der  him.     The  cases  are  not  distinguishable. 


RAPE. 


suZ'*:^.  Burrow's  Case. 

1888. 

In  rape,  ftom  Prisoner  was  charged  with  a  rape  on  Ann  PuUen. 
Btenoei  emto^  The  pTosecatrix  in  her  evidence  stated,  that  she 
inferred.        did  not  perceive  any  emission. 

Per  Holroydt  J.,  to  the  jury. — **  Inasmuch  as 


EAPE.  289 

the  crime  of  rape  is  of  a  very  heinous  nature,  it  is 
the  more  important  and  more  necessary  in  judicial 
proceedings  that  we  should  not  be  hurried  away 
from  our  detestation  of  it,  and  omit  to  see  proved 
the  complete  consummation  which  the  law  requires 
to  make  a  man  guilty  of  this  crime. 

*^  The  law  requires,  that,  in  order  to  consummate 
the  crime  of  rape,  there  must  not  only  be  a  pene- 
traUon^  but  likewise  what  is  called  an  emission  of 
semen.  But,  although  the  woman  may  not  perceive 
the  emission,  the  crime  may  nevertheless  be  com- 
plete, as  where  the  time  is  fully  sufficient,  and 
there  is  no  interruption  or  other  circumstance  to 
raise  a  contrary  presumption.  Emission  in  fact 
may  be  presumed,  unless  where  the  probability  is  to 
the  contrary;  and  the  jury  may  be  left  to  say, 
whether  the  party  left  the  body  re  infecta,  by  rea- 
son of  a  disturbance,  or  because  his  purpose  was 
completed. 

"  If  a  person  in  actu  coitus  be  alarmed  by  the 
sudden  appearance  of  third  persons,  and  if  his 
withdrawing  from  the  body  of  the  female  be  con- 
temporaneous with  such  alarm,  it  is  for  the  jury 
to  say,  whether  his  withdrawing  was  in  consequence 
of  ahum,  or  because  he  had  completed  his  purpose 
by  emission." 

Note, — The  doctrine  here  laid  down  has  been 
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broken  in  npon  by  the  construction  put  upon 
the  9  Geo.  4,  c.  31,  s.  18.  See  the  following 
cases. 


Applbby  .      .      ^ 

Sfi.  JmisMs,  Jennnui  s  Cote. 


of 
on 


9Geo.4,c.3i,  By  the  9G«o.  4,  c.  31,  8.18,  it  is  enacted  as 
(Rape),     follows: — "Whereas,  upon  trials  for  the  crimes  of 

Crime  com-  -^ 

Sr^MnMM^  rape,  and  of  carnally  abusing  girls  under  the  respec- 
^'  tive  ages  hereinbefore  mentioned,   (viz.   10    and 

12*),  offenders  frequently  escape  by  reason  of  the 
difficulty  of  the  proof  which  has  been  required 
of  the  completion  of  those  several  crimes:  for  re- 
medy thereof,  be  it  enacted.  That  it  shall  not  be 
necessary  in  any  of  those  cases  to  prove  the  actual 
emission  of  seed,  in  order  to  constitute  a  carnal 
knowledge,  but  that  the  carnal  knowledge  shall  be 
deemed  complete  upon  proof  of  penetration  only." 

In  reference  to  this  provision,  HuUock^  B.»  ex- 
pressed himself  as  follows : — 

"  By  a  recent  act  of  parliament,  the  evidence  ne- 
cessary to  convict  of  rape  is  very  much  narrowed, 
and  many  of  the  difficulties  which  before  stood  in 
the  way  of  a  conviction  are  obviated.  If,  therefore, 
you  believe  that  the  prisoner's  parts  were  within  her 
person,  though  there  was  no  emission,  and  though 


•  Sect  17. 
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thej  were  not  withdrawn  merely  because  his  lust 
was  satisfied;  yet  he  is  equally  guilty  as  though 
there  had  been  emission,  and  he  had  been  satisfied, 
for,  as  the  law  now  is,  penetration  is  all  that  is  ne- 
cenory  to  be  proved." 

The  prisoner  was  found  guilty  and  executed. 


Cahlmlb 

CouUharfs  Case.  *•-*!!'•«•• 

1832. 


On   an  indictment  for  a  rape,  the  prosecutrix  Sl^iJ^^,,.- 
provedpeiie^riUMm,  and  that  her  clothes  were  wet,      £?JiScS?°' 

Alderson^  J.,  addressed  the  jury  as  follows: — ^Smod? 
"  You  must  be   satisfied  that  the  prisoner  pene-  f<^dl!i^«^' 
trated  her  private  parts  with  his :  if  you  are  satis- 
fied of  that,  I  shall  submit  to  your  consideration 
another  question,  viz.  according  to  law  it  is  esta- 
blished, beyond  all  doubt,  that,  on  proof  of  penetra- 
tion, a  jury  may  infer  completion  of  the  offence ;  the 
offence  still  consisting  of  penetration  and  emission : 
(Here  the  learned  Judge  recited  the  9  Geo.  4, 
€.31):     But  doubt  has  arisen  upon  a  late  act  of 
partiament,  whether,  where  no  emission  has  taken 
place,  the  oflbnce  is  complete  by  penetration  only. 
I  have  no  doubt^  bowever,  that  it  is  for  you,  if  you 
are  of  opinion  that  there  has  been  penetration,  to 
pesume  embsion,  unless  the  contrary  is  proved; 
and  it  lies  on  the  prisoner  to  shew  that  emission 
did  not  take  place.     If  you  are  satisfied  of  pene* 

o  2 
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froltofi,  but  that  no  emission  did  take  place,  I 
shall  reserve  the  question  for  the  Judges;  but  if 
you  are  convinced  of  the  penetration,  and  in  doubt 
or  ignorance  whether  emission  took  place,  I  am 
clear  you  ought  to  find  the  prisoner  guilty.'*  The 
prisoner  was  acquitted. 

WORCKSTBB 

Sp.   AtHzet, 

}^- Note. — At  the  Spring  Assizes,  for  Worcester,  id 

the  same  year,  John  Cox  was  convicted  of  rape 
upon  the  following  finding  of  the  jury:  '*  We  are  of 
opinion  that  penetration  took  place,  and  we  are  of 
opinion  that  no  emission  took  place." 

Littledale,  J.,  passed  sentence  of  death  on  the 
prisoner;  but  respited  the  execution,  that  the  opin- 
ion  of  the  Judges  might  in  the  mean  time  be 
taken. 

The  Judges  (except  7Vitint<m,  J.,and  Gumeyy  B.,] 
met  in  Easter  term,  and,  upon  consideration  of  the 
case,  were  unanimously  of  opinion  that  the  convic- 
tion was  right*. 

*  According  to  this  decision  of  the  Judges,  the  crime  of 
rape  under  the  statute  is  a  distinct  offence  from  rape  at 
common  law;  for,  at  common  law,  emission  was  essential  to 
the  completion  of  the  crime;  whereas,  the  crime  may  now  be 
complete,  though  emission  be  expreuly  negatived. 
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York 

Anonymous.  *•  ^•** 

Prisoner  was  indicted  for  a  rape.     At  the  close  of  in  npe,  the~ 

.  injurod  puty 

the  case,  Parke^  J.,  addressed  the  jury  as  follows:  <•  not  always 

"*      '  innocent;  a 

**  In  transactions  of  this  kind,  the  injured  party  is  not  |jej««»  ^^o 
always  alt<^ther  innocent.     She  has  perhaps  made  J^M*°Sr 
some  advances,  and,  it  sometimes  happens,  that  a  h^^h^^er 
person,  who  with  more  or  less  reluctance  has  given  ^!^i^!^.**^^ 
her  consent,  wiU  afterwards,  for  the  purpose  of  pro- 
tecting her  character,  be  ready  to  deny  it,  and  sup- 
port it  at  any  expense.     There  is  9ome  degree  of 
resistance  generaUy  when  the  desire  of  the  woman 
goes  along  with  that  of  the  man.     In  some  cases  of 
rape  the  crime  has  been  perpetrated  by  two  or  three 
persons.     Now,  it  is  contrary  to  the  nature  of  a 
woman's  feelings,  unless  debased  by  a  long  course 
of  prostitution,  to  admit  of  the  embraces  of  more 
than  one,  and  especially  in  the  presence  of  another. 
In  cases  of  extreme  youth,  and  absence  of  passion, 
consent  is  not  to  be  presumed.     Where  there  are 
marks  and  scratches^  they  are  proofs  of  resistance." 


RECEIVING  STOLEN  GOODS.  Vo«k 

Sp.  Am9e»t 
1830. 


See  Elsworthy^s  case,  ante,  p.  117)  tit.  "  Evi- 
dence."— Goods  alleged  to  be  received  from  the 
person  who  stole  them,  and  that  that  person  is  un- 
known, must  be  proved  to  have  been  received  from 
the  actual  thief. 
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ic    ^Va         3^^  Madden' 8  case^  ante^  p.  83,  tit.  *' Election/* 
^^^'       — A  count  for  stealing  not  to  be  joined  with  a  count 
for  receiving  against  the  same  party. 

YoM  See  Turner's  and  others*  case,  ante,  p.  119,  tit. 

18M.        "  Evidence.  — ^The  confession  of  a  principal  is  not 

evidence  against  a  receiver  of  stolen  goods  to  shew 

gailty  knowledge. 


^\!Sn^*  5o<t«  Puckering* s  Case. 


1830. 


A  dead  sheep      Receiving  a  dead  sheep,  stolen  when  alive,  is 

may  be  de- 

icribed  as  a    rightly  described  as  a  sheep. 

ftneep« 

See  S.  C.  pott,  tit  "  Sheep-stealing." 


RECOGNIZANCES. 

5p.  Aatitea,  Mcodc's  CoSC. 

18g3. 

Recogniancea      **  A  minor  Cannot  enter  into  recognizances.** — 

entered  into      _.       _,  ,         _    . 

before  the       Per  Holroud,  J. 

ooToner  may 

bereapitedby      The  prisoner  was  indicted  for  murder,  but  the 

Judge  of  * 

«**^-  trial  was  put  off,  on  motion,  to  the  next  assizes. 

On  the  recognizances  being  ordered  to  be  respited, 
it  became  a  question  whether  the  Judge  of  assize 
had  authority  over  such  as  had  been  entered  into 
before  the  coroner. 

Holroydf  J.,  was  of  opinion  that  he  had,  and 
they  were  respited  accordingly. 


REC00KIZANCE8.  295 


Nan^  Sin^on',  C«e.  't'^l 


It  wa3  proved  tliat  a  woman's  husband  had  gone  The  hvuband 

of  a  woman 

to  Buenos  Ayres  four  and  a  half  years  before,  and  having  been 

^  ^  '  abientand 

had  not  been  heard  of  since  that  time.    The  question  uniwd  or 
was,  whether,  under  the  above  circumstances,  the  !fl!!f?l!t 

'  '  aancM  were 

wife's  recognizances  could  be  taken  for  the  appear-  •*»*'**^- 
ance  of  the  prisoner  to  come  up  for  judgment. 
Baylejf,  J.,  admitted  them. 


Garbutfs  Cote,  sp.  mhsm, 

1899. 


The  Stamp-office,  having  caused  an  indictment  for  indictment 

ii^A.  Ill  withdrawn, 

fovvery  to  be  preferred,   afterwards  withdrew  it,  but  dischaige 

Of  reoognl- 

baving  reason  to  believe  the  prisoner  to  be  innocent.  '"!^^^ 
They  thereupon  directed  their  counsel  to  apply  to|]gy™«***^ 
the  Judge  to  discharge  the  recognizances  of  the 
^isoner,  and  of  other  persons  who  were  under 
obligation  to  attend  the  triaL 

HuUockf  B.,  refused  to  do  so  until  after  the  grand 
jny  was  discharged. 


York 

Caw's  Case.  8um,Mt€», 


con* 
of 


The  prosecutor,  who  was  a  material  witness,  hav-  J^^^J^ 
ing  absented  himsdf  from  England  on  his  own  pri-  SepmUo- 
vate  affidrs,  LMedale^  J.,  refused  to  compel  the  S^j^lr'^'*' 
prisoner  to  find  sureties  for  his  appearance  to  take  atulq^anhif 


296  CROWN    REPORTS. 

ownreoQcni-  his  trial  at  the  next  assizes,  and  allowed  him  to  be 
at  large  on  his  own  recognizances. 

S,  a  amte,  p.  181,  tit  "  Expenses.*' 


YOHK 

.vp.  AMizet,  Dade  s  Case. 

1831. 

Judge  Of  At-       Prisoner,  against  whom  an  indictment  had  been 

•lie  at  York     -        ,  ,       ^ 

refuMdto      found  at  the  Lancaster  Spring  Assizes,  1831,  for 

bind  a  con- 

'roMcute' ^  ^^^E^U*   made    his   escape  before   trial,   but  was 
ESaSped^  shortly  after  retaken  and  committed  to  Lancaster 
£?!nd^'  Castle.    At  the  York  Assizes  (which  followed  those 
'**^*"         of  Lancaster),  Sir  G.  Lewin  moved,  before  Parke^ 
J.,  that  the  constable  of  Doncaster,  who  was  a  ma- 
terial witness  against  the  prisoner  on  the  abore- 
mentioned  indictment,  might  be  bound  over  to  pro- 
secute at  the  next  Lancaster  Assizes. 

Parke,  J.,  doubted.  He  said  he  had  never  done 
a  thing  of  the  kind,  and  that  he  thought  the  appli- 
cation should  be  made  to  a  magistrate.  He  declined 
to  interfere. 


RIOT. 


sp.  jiMiMt,  Ashton's,  Jackson^Si  and  Others*  Case, 

1830. 

7  ft  sgm.  4,       By  7  &  8  Geo.  4,  c.  30,  s.  8,  it  is  enacted,  *'  That 

c.  S0»  1. 8. 

Bj^^Btegto  if  any  persons  riotously  and  tumultuously  assembled 
JJJ^JI^^  together  to  the  disturbance  of  the  public  peace,  shall 
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niikwfiilly  and  with  force  demolisli,  pull  down,  or  r«rt,  with  an 
destroy,  or  begin  to  demolisli,  pull  down,  or  destroy,  "^^  *^« 
any  church  or  chapel,  or  any  chapel  for  the  religious 
worship  of  persons  dissenting  from  the  united  church 
of  England  and  Ireland,  duly  registered  or  recorded, 
or  any  honae,  stable,  coach-house,  out-house,  ware- 
house, office,  shop,  mill,  malt-house,  hop-oast,  barn, 
or  granary,  or  any  building  or  erection  used  in  car- 
rying on  any  trade  or  manufiEicture,  or  in  any  branch 
thereof^  or  any  steam-engine  or  other  engine  for 
sinking,  draining,  or  working  any  mine,  or  any  staith, 
building,  or  erection  used  in  conducting  the  busi- 
ness of  any  mine,  or  any  bridge,  waggon-way,  or 
tnmk  for  conveying  minerals  from  any  mine,  every 
such  offender  shall  be  guilty  of  felony,  and  being 
convicted  thereof  shaU  suffer  death." 

Prisoners  were  indicted  for  beginning  to  demolish, 
pan  down,  and  destroy  a  certain  building  used  in 
carrying  on  a  certain  trade,  &:c. 

Parjbtf,  J.,  upon  the  construction  of  the  statute, 
expressed  himself  as  foUows : — 

^*  The^  beginning  to  pull  doum,  means  not  simply 
a  denJkolition  of  a  part — ^but  a  part,  with  an  intent 
to  demolish  the  whole.  It  is  for  you  to  say  if  the 
prisiiters  meant  to  stop  where  they  did,  (i.  e,  break- 
uig  windows  and  doors),  and  do  no  more ;  because 
if  they  did,  they  are  not  guilty.  But  if  they  in- 
^ciuied,  when  they  broke  the  windows,  &c.,  to  go 
finther,  and  destroy  the  house,  then  they  are 
goiitj  of  a  capital  offence.     If  they  had  tbe  full 

o3 
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means  of  going  ferther,  $aid  were  not  interrupted, 
but  left  off  of  their  own  accord,  it  is  eridence  fron 
which  yon  may  judge  that  they  meant  the  work  of 
demolition  to  stop  where  it  did.'* 

Note. — It  was  proved  that  the  parties  began  by 
breaking  the  windows,  and  having  afterwards  en- 
tered the  house,  set  fire  to  the  furniture,  bnt  no  part 
'   of  the  house  was  burnt. 

Parkcj  J*,  told  the  jury — "  If  you  think  that  they 
originally  came  there  without  intent  to  demolish, 
and  the  setting  fire  to  the  furniture  was  an  after- 
thought, but  with  that  intent,  then  you  must  acquit, 
because  jm>  part  of  the  house  having  been  burnt, 
there  was  no  beginning  to  destroy  the  house.  If 
they  came  originally  without  such  intent,  but  had 
afterwards  set  fire  to  the  house,  then  the  offence 
would  be  arson.  If  you  have  doubts  whether  they 
originally  came  with  a  purpose  to  demolish,  you 
may  use  the  setting  fire  to  the  furniture  under  sach 
circumstances,  and  in  such  manner,  aa  ^at  the  ne- 
cessary consequencej  if  not  for  timely  interference, 
would  have  been  the  burning  of  the  house,  as  evi- 
dence to  shew  that  they  had  such  intent,  although 
they  began  to  demolish  in  another  manner." 

See  ante,  p.  221,  tit.  *'  Indictment,"  a  proceed- 
ing against  the  same  parties  on  the  3rd  section*, 


*  By  7  &  8  Geo.  4,  c  80,  s.  3,  it  is  enacted,  *  that  if  any 
person  shall  unlawfully  and  malicioutly  cut,  break,  or  de- 
stroy, or  damage  with  intent  to  destroy,  or  to  render  useless 
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wliere  a  ^estion  arose  upon  the  manner  of  laying 
the  charge,  and  was  decided  npon  a  writ  of  error  in 
the  Conrt  of  King's  Bench. 

See  also  Kershaw* 8  and  others*  ease,  ante,  p.  218, 
tit.  "  Indictment,"  where  counts  upon  the  3rd  &  8th 
sections  were  joined  in  the  same  indictment  against 
the  same  person. 


smj  goods  or  articles  of  silk,  woollen,  linen,  or  cotton,  or  of 
SBjr  one  or  more  of  thoae  materials  mixed  with  each  other, 
or  mixed  with  any  other  material,  or  any  frame- work  knitted 
piece,  stocking  hose,  or  lace,  respectively,  being  in  the  loom 
«r  frame,  or  on  any  machine  or  engine,  or  on  the  rack  or 
lentcts,  or  In  any  stage,  process,  or  progress  of  manufacture; 
or  shall  unlawfully  and  maliciously  cut,  break,  or  destroy, 
or  damage  with  intent  to  destroy,  or  to  render  useless,  any 
warp  or  shute  of  silk,  woollen,  linen,  or  cotton,  or  of  any 
one  or  more  of  those  materials  mixed  with  each  other,  or 
nosed  with  any  other  material,  or  any  loom,  frame,  machine, 
engioe,  xack,  tackle,  or  implement,  whether  fixed  or  moveable, 
prepared  for  or  employed  in  carding,  spinning,  throwing, 
wvBving,  fblHng,  shearing,  or  otherwise  manufacturing,  or 
preparii^  any  such  gfoods  or  articles;  or  shall  by  force 
enter  into  any  house,  shop,  bnilding,  or  place,  with  in- 
tent to  commit  any  of  the  offences  aforesaid;  every  such 
ofender  ahaU  be  guilty  of  felony,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the  Court,  to  be 
transported  beyond  seas  for  life,  or  for  any  term  not  less 
than  seven  yean,  or  to  be  imprisoned  for  any  tenn  not  ex- 
isiiilimi,  fonr  3resrs;  and,  if  a,  male,  to  be  once,  twice,  or 
dniee  publicly  or  privately  whipped,  (if  the  Court  shall  so 
think  fit),  in  addition  to  such  imprisonment '* 
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Cablislb 

ap.  Amizm, 

1838. 

On  ao  indict- 
ment fbr« 
riot,  the  par- 
tieidurged 
must  be  ploy- 
ed to  haye 
been  praent 
befoivthefiKA 
ftbe  riot  can 
besiyen  In 
erioence. 


Nicholson*8  and  Others*  Case. 

Defendants  were  indicted  for  a  riot. 

Blackbume,  for  the  prosecution,  was  proceeding 
to  prove  a  riot,  when  Alderson,  J.,  interposed,  and 
said  he  must  first  identify  the  prisoners  as  having 
heen  present. 

Blackbume  contended,  that,  in  the  Manchester 
Rioters*  case,  the  same  course  had  been  adopted. 
But,  per  Alderson,  J. — "  It  was  held  by  the  Judges*, 
on  the  special  commission  of  1830,  1831,  at  Salis- 
bury, that  the  prisoners  must  first  be  identified  as 
having  been  present  forming  part  of  the  crowd ;  and 
the  fifteen  Judges  have  confirmed  the  holding  of  the 
special  commission." 

Sir  G.  Lewiny  was  for  the  defendants. 


ROBBERY. 


CARLialiB 
Sp.AMiiMt 
1825. 


Anonymous, 

Running  Upou  a  questiou  as  to  the  force  necessary  to  con- 

eon  todiyert    stitute  robbery,  Holroydj  J.,  mentioned  a  case  which 

his  attention* 

and  then  pick-  occurred  at  Kendal,  in  which  the  evidence  was,  tliat 

ing  hit  pocket, 

^afbroeMif-  ^  persou  ran  up  against  another,  for  the  purpose 
■utute  rob-     ^f  diverting  his  attention  while  he  picked  his  pocket ; 


*  Vaughan,  B.,  Parkt,  J.,  and  Jldtrton,  J. 
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and  the  Judges  held  that  the  force  was  sufficient  to 
make  it  a  robbery,  it  having  been  used  with  that 
intent. 


Hughes  and  WeUtnqs  Case.  sum^Amiam, 


laas. 


Prisoners  were  indicted  for  robbery.     It  appear*  surrouiuiJiig 

A  person  so  m 

ed  in  evidence,  that  they,  together  with  others,  their  to  xender  re- 

tistanceha- 

companions,  hung  around  the  prosecutor  s  person  in  '^^  ^ 
the  streets  of  Manchester,  and  rifled  him  of  his  •"fflctenj  *<> 

'  constitute 

watch  and  money.     It  did  not  appear  however  that  'o*>*»nr- 
any  force  was  used,  or  any  menace ;  but  they  so  sur- 
rounded him  as  to  render  all  attempt  at  resistance 
hazardous,  if  not  vain. 

Per  Bay  ley,  J. — **  In  order  to  constitute  rob- 
bery, there  must  be  either  force  or  menaces.  If 
several  persons  so  surround  another  as  to  take  away 
the  power  of  resistance,  this  is  force.'* 

Prisoners  were  convicted. 


Smithes  and  Dorran*s  Case.  sp,  MHtet, 

1630. 

Per  Park,  J. — "  The  foroe  necessary  to  constitute  The  force  ae- 


robbery  must  be  employed  before  the  property  is  constitute 
stolen.     If  the  stealing  be  first  and  the  force  after'  precede  the 

**  "^  theft,  other- 

wards,  the  offence  is  not  robbery,  but  stealing  from  J'Jj^'^ 

the  person."  fjwntheper- 
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SACRILEGE. 


YoBx  See  Robinson's  case^  ante,  p.  129,  tit.  **  Expen- 

1888.       ses." — ^Reward  for  activity  under  7  Greo.  4,  c  64, 

8.  28,  in  apprehending  offenders,  not  allowed   in 

sacrilege. 


SCOTLAND,  ROYAL  BANK  OF. 


cabi.ihz,b         See  Patrick  M*Veay*s  com^  <aAe^  p.  98,   tit. 
1886.       "  Evidence."— The  48  Geo.  8,  c  149,  and  65  Geo. 
3,  c.  184,  recognise  the  Royal  Bank  of  Scotland. 


SESSIONS. 


YoEK  See  anie^  p.  208,  WetherelTs  case,  tit.  '*  Indict- 

ia»5.       ment." — Indictment  found  at  sessions  may  be  tried 

at  assizes,'  though  not  removed  by  certiorari. 


SHEEP.STEALING. 
York 

****!»'*''  ^^**  Puchertng'sCase. 

la  an  Indict-       Bv  7  &  8  Geo.  4,  c.  29,  8.  25,  it  is  enacted,  that 

■MotagatMt  '  -ill 

ISS^^Slm    '*  ^  ^^  person  shall  steal  any  ram,  ewe,  sheep,  or 
dMoito^Mft  lanib,  or  shall  wilfully  kill  any  such  cattle,  with  in- 
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tent  to  steal  the  carcass  or  skin,  or  any  part  of  the  4Mp,  though 

it  WSS  Q0BQ 

cattle  so  killed,  eyery  such  offender  shall  be  ffnilty  when  it «» 

received  by 

of  felony."  tjj« p^  *»- 

'  dieted* 

Prisoner  was  indicted  for  receiving  a  theepf  know- 
ing it  to  have  been  stolen.  On  the  trial  it  ap- 
peared, that  the  sheep,  at  the  time  the  prisoner 
received  it,  was  dead.  Upon  this  the  prisoner's 
counsel  contended,  that  the  prisoner  was  entitled  to 
an  acquittal,  inasmuch  as  the  word  sheep,  unex- 
plained, must  be  taken  to  mean  a  Uve  sheep. 

LMedale,  J.,  reserved  the  point,  and,  at  the 
Spring  Assizes  following,  Parke^  J.,  having  ordered 
the  prisoner  to  be  placed  at  the  bar,  addressed  him 
aa  follows: — **The  sheep,  when  traced  to  your 
hands,  was  dead:  it  was  objected  by  your  counsel 
that  the  indictment  laid  It  to  be  a  sheep,  and  that  a 
sheep  must  be  taken  to  be  a  live  sheep ;  but  the 
great  majority  of  the  Judges  have  held,  that  the 
word  *'  sheep**  does  not  necessarily  import  that  the 
sheep  was  received  alive,  though  it  would  have  been 
more  correct  to  have  stated  that  you  received  the 
dead  body  or  carcass*." 


•  In  Be9  V.  Buddefooi,  1L  &  M.  C.  C.  241,  on  an  indict- 
It  vndflr  thii  .statute,  it  wu  held  that  a  chafge  of  stealing 
^tkeep  wu  not  supported  by  proof  of  stealing  an  ewe,  because 
the  statute  specifies  ewe  and  sheep»  and  therefore  the  one 
really  meant  should  be  stated. 
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SHERIFF. 

Applbbt 


The  aadan        The  Earl  of  Thanet,  hereditary  High  Sheriff  of 
land  pottpoQ-  Westmorland,  having  lately  died,  and  his  successor 

edt  tike  Esrl 

afThuec,  not  having  renewed  the  deputation  to  the  Under- 
Hifl^  sheriir  Sheriff,  or  appointed  any  other  person  to  that  office, 
dtod'iudd!^  ^J^^^^y^f  J'j  dismissed  the  gentlemen  who  had  as- 
^SS^^^  sembled  as  a  grand  jury,  and  adjourned  the  assizes, 
^^lil^^'  considering  that  there  was  no  person  in  the  county 
gnm? juiy.     ^7  whom  they  could  be  lawfully  summoned. 


SHOOTING— MALICIOUSLY. 


YoKK  See  anie^  p.  123,  Whitley* scase^  tit.  "Evidence.** 

^'iwH^*  — The  gun  must  be  proved  to  have  been  loaded  with 
the  destructive  materials  alleged  in  the  indictment. 


STEALING  FROM  THE  PERSON. 


York  See  Thompson* $  case,  ante,  p.  250,  n.  tit:  "  Lar- 

1889.       ceny." — Lifting  a  pocket-book  an  inch  above  the 
top  of  the  pocket. 

lancastsr      See  ante,  p.  3dl,  Smith* s  and  Dorran's  Case,  tit. 
!«»'       "  Robbery." — The  force  must  precede  the  theft. 
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SUNDAY. 

Lancastbii 


18a. 
The  law  considers  Sunday  a  day  of  rest.     On  suiaiiylnTiW 

that  day  a  man  is  not  bound  to  send  a  letter  to  the  rJt.   ^ 
post,  or  to  do  any  other  act  ejusdam  generis.     In 
other  words,  the  not  doing  such  act  cannot  be  ac- 
counted against  him  for  laches. — Per  Abbott^  C.  J. 


TAXATION  OF  COSTS. 


Lanca«tb» 

Anonymous.  sum.  jsHtm, 

Expenaes  charged  as  having  been  incurred  by  an 
attorney  in  criminal  proceedings  are  not  taxable  by 
the  Court. — Per  HuUock^  B. 


THREATENING  TO  ACCUSE,  &c. 


—  CiTT  or 

Joseph  GiU's  Case.  swm.  xSte*. 

1827:  _ 
Prisoner  was  indicted  for  having  feloniously  and  f tueitening 

maliciously,  with  intent  to  extort  money,  c^arae(2witneflK«  to 

.,  .111         tupporta 

and  accused  A.  B.  with  having  committed  the  Aor- charge  is  a 

^  dJfteent 

ribie  and  detestable  crime,  &c.,  and  that  he  felo- thing  ftom 

'  '  threatening  CO 

nioosly  and  maliciously  did  menace  and  threaten  to  >«:uae. 
prosecuted  the  said  A.  B.     The  evidence  was,  that 

*  Qai.  if  a  threat  to  proteeuU  would  amount  to  a  threat  to 
owBtf  within  the  act?  The  learned  Judge  seemed  to  think 
that  it  would. 
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he  had  threatened  to  procure  witnesses  to  support  a 
charge  ahready  made.  It  was  objected  for  the  pri- 
soner that  the  statute  applied  only  to  the  threaten- 
ing to  accvLoe  prospecUvekf^  and  that  this  was  at  most 
a  threat  to  support  such  a  charge  by  evidence. 

Per  BayUy^  J. — "  Threatening  to  procure  wit- 
nesses to  support  a  charge  already  made  is  not 
within  the  act  of  parliament  which  makes  it  felony 
to  extort  money  by  threatening  to  accuse  of  an  in- 
dictable offence.  It  is  one  thing  to  accuse,  but 
another  to  procure  witnesses  in  support  of  an  accu- 
'    sation  already  made."     Prisoner  was  acquitted*. 


*  The  indictment  in  the  above  case  was  Aamed  apon  the 
4  Geo.  4,  c.  54,  a.  5,  which  is  now  repealed,  but  dnular  pnn 
▼isions  have  been  introduced  by  7  &  8  Geo.  4,  c.  29,  a.  8,  aa 
follows  :~-'*  If  any  person  shall  knowingly  send  or  delivfr 
any  letter  or  writing,  demanding  of  any  person  with  mena- 
ces, and  without  any  reasonable  orprobable  cause,  any  chat- 
tel, money,  or  valuable  security;  or  if  any  person  shall  ao- 
onse  or  threaten  to  accuse,  or  shall  knowingly  send  or  deli- 
ver any  letter  or  writing  accusing  or  tiireatening  to  accuse, 
any  person  of  any  crime  punishable  by  law  with  death, 
transportation,  or  pi^lozy,  or  of  any  assault  with  intent  to 
commit  any  rape,  or  of  any  attempt  or  endeavour  to  commit 
any  rape,  or  of  any  infiunous  crime,  aa  hereinafter  «iofiq^, 
with  a  view  or  intent  to  extort  or  gain  fiom  such  peraon  any 
chattel,  money,  or  valuable  security;  every  such  offender 
shall  be  guilty  of  felony,  and  being  convicted  thereof  shall 
be  liable,  at  the  discretion  of  the  court,  to  be  transported 
beyond  the  seas  for  life,  or  for  any  term  not  less  than  seven 
years,  or  to  be  imprisoned  for  any  term  not  exceeding  four 
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TRANSPORTATION— RETURNING  PROM. 


Fitzpatrich^s  Case.       '  ^f  StSr 

Prisoner  was  tried  and  convicted  for  being  atPivdooana 

oooditlon  to 

large  after  an  order  for  transportation.     The  in-  be  tzuMport- 
dictment  charged  that  he  was  capitally  convicted  at  j^  ^^^S!^ 
&C.,  bnt  that  his  Majesty  was  pleased  to  extend  SndSKuo* 
his  mercy  to  him,  upon  condition  of  his  being  trans-  tolS?S!i£b 
ported  for  life  to  some  parts  heyoni  the  seas;  and  I^^^ 
he  was  thereupon  ordered  to  be  transported  to  &c.*  ^SSu*  '^^ 


yean;  and,  if  a  male,  to  be  once,  twice  or  thrice  pnblicly  or 
piivalely  whipped,  (if  the  ooiirt  ihall  so  think  fit,)  in  addition 
to  sodi  impiiaonmeBt" 

*  The  indictment  stated  the  prerioiis  conviction  of  the 
prisoner,  along  with  Daniel  Pitzpatrick,  at  Lancaster  As- 
liset,  68  Geo.  8,  for  highway  robbery,  and  the  sentence  of 
death  pMsed  upon  them;  and  then  proceeded  thus: — "  And 
tbejvion  aforesaid,  now  here  sworn,  do  further  present, 
that  his  said  late  M^esty,  having  been  graciously  pleased 
to  extflod  his  wft\  mercy  to  the  said  William  Pitzpatrick 
aad  Daniel  Pitzpatrick,  on  condition  of  their  being  trans- 
ported to  some  parts  beyond  the  seas,  for  and  during  the 
tscm  of  their  natural  lives;  and  such  intention  having  been 
notified  in  writing  by  one  of  ^his  said  late  Migesty's  princi- 
pal secretaries  of  state  to  the  said  Sir  George  Wood,  Knight, 
the  Judge  before  whom  the  said  William  Pitzpatrick  and 
Daniel  Pitzpatrick  were  convicted  of  the  felony  aforesaid, 
the  said  Judge  was  pleased  to  grant  his  fiat  for  the  trans- 
portation of  the  said  William  Pitzpatrick  and  Daniel  Pitz- 
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It  appeared  in  evidence,  that  the  condition  of  the 
royal  mercy  was,  that  he  should  he  transported  to 
New  South  Wales,  or  some  of  the  islands  adjacent. 

Bay  ley  y  J.,  thought  the  variance  hetween  the 
condition  as  laid  in  the  indictment  and  the  condition 
as  given  in  evidence  fatal,  hecause  the  real  condition 
would  not  have  warranted  any  order,  except  for 
transportation  to  the  places  therein  specified,  where- 
as the  condition  stated  in  the  indictment  would  have 
warranted  a  general  order. 

Upon  point  reserved,  the  Judges  concurred  in 
opinion  with  Bayley,  J.,  and  held  the  conviction 
wrong. 

See  Shawns,  PercevoTs,  and  other* 8  case,  ante,. 
p.  280,  tit.  *•  Prison-hreaking." 


pmtrick  accordingly;  and  the  said  William  Fitipatriek  and 
Daniel  Fitzpatrick  were  afterwards,  to  wit,  at  the  same  ge> 
neral  sessionB  of  auize  of  oyer  and  terminer  and  general 
gaol  delivery,  held  at  the  castle  of  Lancaster,  on  the  said 
15th  day  of  August,  in  the  fifty-eighth  year  of  the  reign 
aforesaid,  ordered  to  be  transported,  with  all  conTenient 
speed,  to  the  coast  of  New  South  Wales,  or  some  one  or 
other  of  the  islands  adjacent,  there  to  stay  and  remain  for 
and  during  the  term  of  their  natural  lives." 
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TRAVERSE. 


Anonymous.  ^^li'J*,. 

By  60  Geo.  3  &  1  Geo.  4,  c.  4,  s.  3,  it  is  enacted,  An  indict- 
that,   *' where  any  person  shall  he  prosecuted  for  bycomentat 

*  oneMilaefor 

any  misdemeanor,  by  indictment  at  any  session  of'^tfittaem, 

doeanot  op^ 

the  peace,  &c.,  in  England  or  Ireland,  having  been  JSLscof  trua 
committed  to  custody,  or  held  to  bail  to  appear  to  JJ^Jl^"*** 
answer  for  such  offence  twenty  days  at  the .  least 
before  the  session  at  which  such  indictment  shall  be 
found,  he  or  she  shall  proceed  thereupon  at  such 
same  session  of  the  peace,  &c.,  unless  a  writ  of  cer- 
tiorari for  removing  such  indic|ment  into  his  Ma- 
jesty's Court  of  King's  Bench  shall  be  delivered  at 
sQch  session  before  the  jury  shall  be  sworn  for  such 
trial." 

By  sect.  5,  "  Any  person  not  having  been  com- 
mitted to  custody,  or  held  to  bail  to  answer  to  such 
offence  twenty  days  before  the  sessions  at  which 
such  bill  shall  have  been  found,  but  who  shall  have 
been  committed  to  custody  or  held  to  bail  to  appear 
to  answer  for  such  offence  at  some  subsequent  ses- 
sion, or  shall  receive  notice  of  such  indictment  hav- 
ing been  found  twenty  days  before  such  subsequent 
session,  he  or  she  shall  plead  to  such  subsequent 
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indictment  at  sach  sabsequent  session,  and  taam 
shall  proceed  thereupon  at  such  same  session  of  tWl 
peace,  &c.,  unless  a  writ  of  cerUarariy'*  &c.* 

Prisoner  was  charged  with  peijury,  but  the  io 
dictment  being  defective  in  point  of  form,  it  was 
quashed  by  consent.  At  the  next  assizes,  the  pro- 
secutor preferred  a  fresh  bill ;  but  of  his  intention  so 
to  do,  the  defendant  had  no  knowledge  until  two  days 
previous. 

Elsley  HOW  applied  for  the  opinion  of  the  Court, 
as  to  whether  the  previous  indictment  and  its  dtt- 
cbarge  under  the  above  circumstances  operated  as  a 


*  By  sect  1,  peraons  prosecuted  in  the  King's  Beneh  a^ 
pearing  in  Court  not  permitted  to  impail.  In  default  of 
pleading  or  demurring  within  four  days,  judgment  may  be 
entered  for  want  of  a  plea. 

By  sect  2 ,  the  Court  may  allow  fiirdier  time  to  plead. 

By  sect  4,  certiorari  may  be  issued  either  before  or  after 
indictment  found. 

By  sect  6,  act  not  to  prevent  indictments  found  in  cities  { 
or  towns  corporate  being  removed  to  an  adjoining  county  to  | 
be  tried,  pursuant  to  38  Geo.  3,  c.  52. 

By  sect  7,  the  Court,  at  any  sessions,  &c.  may  allow  tat- 
ther  time  to  plead. 

By  sect  8,  in  prosecutions  by  the  attorney-general,  copiea 
of  the  information  or  indictment  to  be  delivered  to  the  party. 

By  sect  9,  if  the  trial  is  not  brought  on  within  twelve 
months,  the  Court  may  make  order  thereupon. 

By  sect  10,  act  not  to  extend  to  quo  warranto  infbzmatioiis. 
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notice  of  trial,  so  as  to  deprive  the  defendant  of  his 
right  to  traverse. 

HoWoydy  J.,  held  that  it  did  not,  and  the  defen"* 
dant  was  allowed  his  traverse. 


LANCA8TSB 

Wakefield's  Case.  ^m^' 

The  defendant,  Edward  Oihhon  Wakefield,  stood  Theeooeas 

St  1  Gco«  Af 

diarged  with  a  misdemeanor.  He  had  heen  com-  ^'^^^^^^ 
mitted  to  Lancaster  Castle  for  a  felony,  and  the  JSy'SS^ 
grand  jnry  had  ignored  the  hiU.  ivSS^tS^ 

Having  pleaded  to  the  indictment,  CoUman,  as  ^^*!^]i^ 
oonnsel  for  him,  addressed  the  Court,  and  contended,  mmnm  only 
on  the  authority  of  Comyn*s  Digest,  tit.  "  Indict-  entitled  to 
ment  (L.),  head  **  Traverse,''  that  a  prisoner  in  cus-  Qmrv,  if  he 

^      "^  »  r  toentitledto 

tody,  and  not  in  contempt,  had  a  right  to  traverse  to  *«*pa^f 
the  aext  assizes,  and  was  not  houud  to  plead  in- 
sUmter, 

Tmdal  followed  CoUman^  and  contended  that  he 
might  wish  to  consult  with  his  counsel  on  the  expe- 
diency of  demurring  to  the  indictment;  and  that  it 
was  for  this,  among  other  purposes,  that  the  privi- 
lege of  imparling  was  given  hy  the  henignity  of  the 
common  law;  that  ^e  invariable  practice  of  the  Court 
was  the  best  evidence  of  that  law,  and  that  evidence 
he  (the  Judge)  was  bound  to  receive.  But,  at  all 
events,  whether  he  had  or  had  not  a  right  to  an  im- 
parlance, there  could  be  no  doubt  of  his  right  to 


312  CROWN  REPORTS. 

traverse  his  trial  to  the  next  assizes;  for  having 
heen  in  custody  for  felony,  and  not  for  misdemeanor, 
he  was  not  to  he  regarded  as  within  the  provision  of 
60  Geo.  3  &  1  Geo.  4,  c.  4,  s.  3  *.  That  felo- 
nies and  misdemeanors  were  crimes  of  an  essentially 
different  character;  and  there  could  he  no  doubt, 
from  the  title  and  preamble  of  thai  act,  that  it 
never  was  intended  to  apply  to  any  cases  but  cases 
of  misdemeanor.  That  the  prisoner  having  been  in 
custody  for  felony,  and  the  grand  jury  having 
ignored  the  bill  which  charged  him  therewith,  be 
must  be  considered  as  a  person  accidentally  in  Court» 
and  entitled  to  the  same  privileges  as  a  person  so 
situated  would  be,  without  reference  to  his  imprison* 
ment. 

Park,  hf  held  that  the  accused  had  a  right  to 
traverse,  and  that  the  60  Geo.  3  &  1  Geo.  4,  c.  4, 
did  not  contemplate  felonies  in  any  shape.  With 
respect  to  the  imparlance,  his  opinion  at  first  was 
that  the  prisoner  had  not  that  right;  but  Mr.  Tm' 
dal^s  argument,  as  touching  a  demurrer,  had  some- 
what staggered  him.  He  said  he  would  take  time 
till  the  following  day  to  consider  the  point,  and  then 
would  pronounce  his  judgment. 

Note. — The  point  was  afterwards  abandoned,  and 
the  defendant  pleaded  not  guilty. 

William  Wakefield  had  been  held  to  bail  for  more 

•  Ant9,  p.  309. 
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tban  twenty  days,  for  an  offence  under  4  &  5  P.  &  M. 
c«  8,  and  now  an  indictment  was  found  against  him 
upon  tkat  statute,  and  also  for  a  conspiracy. 

His  counsel  submitted  that  he  was  entitled  to 
tiaTerse  the  second  indictment,  though  his  right 
to  traverse  the  first  was  intercepted  by  the  statute. 

Parkf  J. — ^By  the  recognizance  he  entered  into, 
be  undertook  to  answer  all  such  matters  as  should 
be  preferred  against  him. 

It  was  contended  by  Coitnuin,  Tindal,  and  Parke, 
that  the  recognizance  in  question  never  could  have 
been  intended  to  apply  to  any  other  indictment  than 
that  which  charged  the  specific  crime  for  which  he 
was  committed;  and,  having  been  committed  under 
the  statute  of  P.  &  M.,  he  was  only  bound  now  to 
take  his  trial  for  that  offence. 

Parky  J. — ^Agreeably  to  the  words  of  his  recogni- 
iSDce,  he  is  bound  to  take  his  trial  for  all  misde- 
meanors which  may  be  preferred  against  him  at  the 
present  assizes;  he  must  therefore  take  his  trial*. 

Pfote, — In  consequence  of  this  decision  W.  W. 
decamped,  and  was  tried,  together  with  his  brother, 
at  the  assizes  following. 


*  rhe  learned  Judge  seemed  afterwards  to  think  that 
thefv  might  be  a  distinction  drawn  between  misdemeanors 
generia,"  and  misdemeanors  of  quite  another  ehai^ 
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&l"iCi!S"  GnMin's  Case.  j 

1829.    '  i 

priaontr  un-  Prisoner  was  indicted  for  stealing  a  letter. 
feioDv:  Hdd,  While  the  case  was  going  on,  the  graiiit 
txarenea  brottffht  in  their  last  bill,  and  the  Judge  was  d 
fottndaaLft  ^  <5hscharge  them,  when  Crass  ( Attomey-Gcri 
Mmw|^the  foy  ^^  county-palatine)  interposed,  ajid  requested 


SSSSmter,  they  might  be  detained  for  a  bill,  tkhont  Co  be 
not^MMT**    sented  for  a  misdemeanor,  sgainst  the  prisoner  i 
plead  to  tht    under  trial  for  a  capital  offence. 

new  iodSct- 

mmu  The  Jndge  acquiesced,  and  the   grand  jmy 

tired ;  in  a  few  minutes  they  retamed  again,  Iri 
ing  with  them  the  bill  in  question,  as  found.    ' ' 

Cross '  desired  the  officer  not  to  read  it  at! 
moment;  but  die  jury  retiring  to  consider  theiff 
diet,  the  Judge  directed  it  to  be  read. 

The  bill  having  been  read.  Cross  moved,  tha 
defendant  might  be  ^led  upon  to  plead  to  i 
stanter. 

Per  BayUy^  J. — The  prisoner  is  entitled  H 
traverse,  and  is  not  bound  to  plead  before  the 
assizes. 

Cross  contended  that  be  was  bound. 

Bay  ley,  J.,  said,  he  had  no  doubt,  and  cmdlj 
be  governed  by  the  words  of  the  act  of  piarlia| 
The  words  are —  **  Having  been  committed  or  Id 
bail  to  appear  to  answer  for  such  offence  twenty  < 
9X  the  le^t  before  the  session  at  which  such  itt 
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tdttD  be  foimd,  lie  or  she  sliaU  plead  to  snch  in- 
it,  and  trial  shall  proceed  thereupon  at  sach 
KnioD  of  the  peaeOf  &c.,  unless  removed  by 


ft 


TRIAL— PUTTING  OFF. 


Meade^s  Case.  sum^Auite*, 

lttS3. 


I  If  a  trial  may  be  put  off  by  the  Judge  of  as-  Judge  of 
m  a  case  of  misdemeanor,  it  can  be  done  a  postpone  a 

trial  forfe- 

ID  a  case  of  life  and  death ;  for,  to  use  the  looy  «•  ^«n 
irf  Lord  Cote,  *  No  delay  is  hng  where  the  m<«nor. 
mnisat  stake:  " 
^— In  the   above  case,  the  pisoner   was 

with  murder. 
See  oaif,  p.  184,  tit  "  Homicide— Murder." 


_,      ,       -,  York 

Cows    Case,  Sum.As$izet, 

1889. 

waa  postponed  at  the  instance  of  the  prose-  Trial  po«t> 

,  ,  -      .  pooedatpro- 

»voo  was  a  material  witness.  secutor's  re- 

quatf  he 

J.,  refused  to  make  the  prisoner  find  being  ai»o»t 

'  *  on  hu  own 

ibr  his  appearance  at  the  next  assizes,  but  "^pSJ^jner 
at  liberty  on  his  own  recognizances.  iSTownre? 

ooffnimiccit 
<&  C.  ante,  p.  ISl,  tit  **  EzpenseB." 

p2 
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VENUE. 

Caklislb 

*■  iS***'  Anonymous. 


AJterajte^  The  admiralty  and  common  law  jurisdiction  may 
be  alternate,  according  as  the  tide  is  in  or  out. — 
Per  Holroydi  J, 

See  S,  C.  ante,  post,  p.  242,  tit  **  Jnriadiction.'* 


Parkin*3  Case,. 


Durham 
1884. 

If  goods  be        Prisoner  was  indicted  for  stealing  a  bank-note 

■to&n  In  Y., 

and  carried    for  100/.     The  prisoner  Stole  the  note  at  Hndders- 

IntoD.— — '  * 


mM^4/»«-,  £eld,  in  Yorkshire,  on  the  4th  of  November,  1823, 

it  will  be  a  '  '  '  ' 

fto'^'bTS..   ^^^  ^^  ^^  ^'^^  ^^  March,  1824,  brought  it  into 

notwIdifUaid- 


ingth 

▼2  of 


^il2^|^~  the  county  of  Durham,  and  there  mdeaToured  to 


time. 


Utter  it. 

Bay  ley,  J.,  doubted,   whether,  considering  the 

■ 

long  interval  between  the  theft,  and  the  bringing  the 
note  into  Durham,  this  could  properly  be  deemed  a 
felony  in  the  county  of  Durham. 

On  point  reserved,  the  Judges  were  of  opinion, 
that  the  interval  between  the  first  taking,  and  the 
parrying  this  note  into  Durham,  did  not  prevent  the 
offence  from  being  a  larceny  in  Durham*. 


*  But  if  a  larceDy  be  committed  out  of  the  kiogdooi, 
though  within  the  King's  dominions,  bringing  the  thingt 


i 
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Mou$*  and  Another^ s  Case.  sp^AmSi, 

18S9. 

Held,  that  a  horse  stolen  in  Durham^  which  was  a  hone  stolen 

In  Durham 

seen  in  the  prisoners  possession  in  Cumberland,  "cen  >»  p^- 
and  fonnd  with  him  in  Scotland,  was  properly  laid  uS^^!^ 
to  have  been  stolen  in  Cumberland^  the  possession  hi^i„^S^ 
in  that  county  being  a  continuing  felony  there. —  ^1^^  to" 
PerHuOock,  B.  ^^ 

Cuinberlind. 

Note. — See  also  Clement* a  ease^  ante,  p.  198, 
where  a  horse  stolen  in  Cumberland  was  found  in  the 
prisoner's  possession  in  Kirkcudbright,  three  days 
after. 

S.a  amU,  p.  196,  dt  **  Horse-stealing." 


Lancastba 

John  WUUams*  Case.  *^\^**' 

Prisoner  was  indicted  foT  forging  a  deed  at  Liver-  if  pMtof  a 

k  <?     o  foiigery  be 

pool,  in  Lancashire.  cii«£ii?«nd 

PerBayley,  J.,  to  the  jury,—"  If  part  of  a  f orged  jg^"  Lim- 
biitnunent  be  fabricated  in  Lancashire,  the  whole  J^lJ^^i^ 
is,  in  my  opinion,  a  forgery  in  Lancashire ;  and  if,  ^'■™***'«' 


itoien  into  this  Idngdom  will  not  make  it  larceny  here. 
(htrg^  IVmm'«  com,  R.  ft  M.  C.C.  349;  and  see  oii/e,  p. 
S4S,  tit «  Lumny.** 
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in  your  opinion,  any  part  was  fabricated  in  lAvti- 
pool,  you  will  .find  the  prisoner  guilty." 

The  jury  convicted  him  of  forging  the  whole  in- 
strument in  Lancashire. 

Note. — ^The  suggestion  which  led  to  the  above 
direction  of  the  learned  Judge  was,  that  part  of 
the  deed  was  fabricated  in  the  neighbouring  county, 
Cheshire.  In  reference  to  which  the  learned  Judge 
put  the  following  points ; — Firsts  whether  a  partial 
execution  in  the  county  of  Lancaster  was  equivalent 
to  a  forgery  of  the  whole  in  that  county?  Secondly, 
Supposing  it  was  not ; — ^but  supposing  a  partial 
execution  to  be  proved,  whether  from  such  partial 
execution  so  proved,  an  entire  execution  in  that 
county  might  be  inferred? 


UTTERING. 


sunuAMizM,  Burkes  Case, 

1829. 

AniiMtru-  Prisoner  was  convicted  upon  the  following  indict- 

ment ia  the 
ftvmofapro-  mcut  of  a  misdemeanor: — 

minory  note 

S^**  w^*tof  ®  jurors,  &c.  present,  that  T.  B.  &c.,  at  &c., 

At  commoD^^  unlawfully  and  fraudulently  did  dispose  of  and  put 
^&  c.  R.ft  R.  ^^^y  ^^  ^^^  ^*  ^*  ^  <^6'^^  ialse,  forged»  and  coun- 
c*c.  408.      terfeited  promwory  »oto,  which  said  &be,  forged, 
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and  coBBterfeited  promisaory  note  was  as  foUows  :• 
duu  ts  to  say. 


No.  6414. 


BUKkbwm  Bank, 


30  ShilUngs. 


'*  I  promiae  to  take  tliis  as  Thirty  Shillings  on 
demand,  in  part  for  a  Two  Pound  Note,  value 
received 


"  Entd.  J.  C. 


*'  Blackburn,  Sept.  18,  1821, 
"  For  Cunliffe,  Brooks,  &  Co.", 


R.Canliffe. 


with  intention  to  defraud  the  said  Roger  Cunliffe 
tlie  elder,  J.  C,  &c.;  he  the  said  T.  B.,  at  the 
said  time  he  so  disposed  of  and  put  away  the  said 
last-mentioned  fidse,  forged,  and  counterfeited  pro- 
missory note  as  aforesaid,  then  and  there,  to  wit,  on 
&c.,  at  &c.,  well  knowing  the  same  to  be  false, 
fiRTged,  and  counterfeited,  to  the  great  damage  of 
the  said  R.  C,  J.  C,  &c.,  and  against  the  peace  of 
our  lord  the  King,  his  crown  and  dignity.'* 

Bku^ibume,  for  the  prisoner,  objected  that  the  in- 
stfrnnent  set  out  in  the  indictment  could  not  in 
point  of  law  be  considered  a  promissory  note. 
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Waodf  B.,  reserved  the  point;  and,  in  additidii^^ 
expressed  considerable  doubts,  whether,   suppoaioj^    ' 
the  note  to  be  genuine,  it  had  any  validity  as  a  l^al 
indCrument ;  and  whether  the  forgery  of  it  was  an  • 
indictable  offence. 

The  Judges  were  of  opinion  that  the  judgnMpt 
should  be  arrested. 


Lancastui  > 

*'  iffi**'  Henry  Barton* s  Case. 


Fotgingor         Prisfner  was  convicted  <5f  uttering,  as  true,  a 

uttering  a  re*      . 

c^gtdTthe  forged  receipt.  The  indktment  charged  that  a  pre- 
jwwm^  cept  had  been  issued  by  C.  H.,  the  high  constable  of 
J^SworfS  Blackburn,  to  the  overseers  of  the  poor  of  Clayton- 
taitSiT^f  le-Dale,  to  coUect  2iL  lis.  4d.;  that  a  receipt  for 
ndosujex"'  mouey,  viz.  for  the  sum  of  21/.  Ms.  4cl.,  had  been 
\  raccipt  in  forged,  by  Msely  affixing  and  cementing  to  the  said 

the  nam*  of  i 

j.s.  should  precept,  at  the  foot  thereof,  a  certain  receipt,  in  the 
j.s.wMa  hand-writing  of  one  H.H.,  of  the  tenpr  following: 
ShS?t£      that  is  to  say— "1»25,  Recf^.,  H.  H."— which 


^H^  °^^  had  before  then  been  made  and  written  by  the  -said 
H.  H.  as  a  receipt  for  certain  other  money;  and 
that  the  prisoner  published  the  said  forged  receipt 
as  and  for  a  true  and  genuine  receipt  for  the  said 
sum  of  21/.  lis.  4d.f  with  intent  to  deAtind  the  said 
H.  H. 

It  was  objected,  in  arrest  of  judgment,  that  there 
ought  to  have  been  some  averment  to  explain  the 
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^Beening  of  the  abbreviaUm  <<  Rec^.,"  and  of  the 

[tir j™ti<^  H. H.* 

Btufk^f  J.,  reserved  the  point;  and  suggested 
another  objection,  viz*  that  the  indictment  did  not 
shew  in  what  manner  H.  H.  was  connected  with 
C.  H.,  or  with  the  receipt. 

The  Judges  held  the  indictment  bad:  1st,  Be- 
cause' the  letters  H.  H.  were  unexplained  by  any 
averment;  and,  ^ndl^^  Becatte  it  did  not  appear 
what  connextion  H.  H.  had  with  C.  H.,  or  with 
the  receipt. 

Nate. — See  Charhs  CuUen's  case^  1 M.  €.  C.  300, 
*  jrhere  it  was  held,  that  a  request  under  1 1  Geo.  4  &  1 
W3L  4,  c.  66 f  8. 10,  must  import  on  the  face  of  it  to 
be  a  request;  and  if  the  words  have  not  necessarily 
that  effect,  but  are  so  understood  in  trade,  there  must 
be  an  innuendo  to  explain  them. 


WITNESSES. 


Hughes'  and  fVelUng's  Case.  h^^'^ASSS. 

The  father  of  one  of  the  prisoners  was  called  for  jury  called 
a  witness  on  his  behalf,  but  not  being  in  attend-  the  evidence 

of  a  witness 


•  Omter^t  cow,  E.  P.  C.928;    TeUick't  ease.  Ibid.  925, 
and  Be*  v.  I^majmor,  Russ.  on  Crimes,   1636,  were  cited. 
For  more  on  tbis  subject,  see  ante,  p.  IS5,  dt.  **  Forgery/ 
and  the  eases  there  collected. 
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who  WM  not  ance,  the  Judge  proceeded  to  Boni  ap  the  case. 

n  attendance  ■ 

at  the  proper  When  the  jury  had  retired  to  consider  thdi  verdict 
the  witness  made  his  flppearaiioe»  and  thereupon 
Baylejfi  J.,  sent  for  them  into  court  to  hear  his  exa- 
mination. 


YONK  jf 

Sum.  Amrizet,  AnOfiymOUS, 

18g.V 

0«.  if  advene  Barley,  J.,  refused  to  allow  an  adverse  witness  to 
be  led?  he  led,  although,  as  he  said,  he  was  aware  some 
Judges  differed  from  him  in  opinion.  His  reascm 
was,  that  it  afforded  an  opportunity  for  collusion  be- 
tween the  parties  and.  their  witnesses;  and  that  a 
witness  might  be  instructed  to  give  certain  answers, 
in  order  to  make  him  an  adverse  witness,  and  there- 
hy  enahle  his  counsel  to  put  leading  questions  to 
bun. 


Lamcastsb  . 

sp.  Amiz0i,  Anonymous, 

1830.  ^ 

WitnctMBon'      After  the  ffrand  jury  had  heen  discharTOd,  it  was 

bUloftodlct-  ,.  «.    %        ,        .  , 

meat  not       discovered  that  the  witnesses,  whose  names  were  on 

nperi&aied  the  hack  of  the  bill  of  indictment,  had  not  been 

without  bail 

sworn. 

Parkt  J.,  refused  to  detain  the  prisoner  in  cus< 
tody  until  the  next  assizes,  or  to  make  him  find  bail. 

Note, — ^At  the  Carlisle  Spring  Assises,  1832,  be- 
fore the  grand  jury  was  discharged,  it  was  discover- 
ed that  the  witnesses  on  one  of  the  bills,  which  had 
been  delivered  into  Court  as  founds  had  not  been 
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•worn.  Aidenon^  J.,  sent  for  the  grand  jnry,  and 
desired  them  to  take  back  the  bill,  and  examine  the 
witnesses  afresh. 

S«6  Cmt^s  cofe,  anUy  p.  131. 


York 

Anonymous.  ^-  (^^» 

A   person  under  sentence  of  imprisonment  for  T^ehKo^ne- 

teDcy  of  a  fe- 

felony  was  caUed  as  a  witness  against  the  prisoner.  !<»  tonvtet  to 
An  objection  was  taken  to  his  competency;  bnt  it™||^^ 
was  held,  that,  in  order  to  render  him  incompetent,  ^^^I^S^^^* 
the  record  of  his  conviction  must  be  produced,  not- 
withstanding he  admitted  upon  the  voir  dire  that  he 
was  a  felon  convict  at  the  time. 


Note. — ^The  ruling  in  the  above  case  was  on  the 
anthority  of  Rex  v.  The  Inhabitants  of  Castle  Car- 
etmUm^  reported  in  8  East,  Rep.  77,  as  follows : — 
Two  justices,  by  an  order,  removed  Grainor  Price,  the 
wife  of  Owen  Price,  (therein  stated  to  have  been  con- 
victed of  felony  and  committed  to  Cardigan  gaol),  and 
their  children  by  name,  from  Aberystwith  to  Castle 
Careinion ;  against  which  order  the  latter  appealed ; 
and,  on  hearing  of  the  appeal  at  the  sessions,  it  was 
proposed  by  the  respondents  to  examine  the  said 
Owen  Price,  (then  being  present  in  Court  in  the 
custody  of  the  gaoler),  to  prove  that  he  had  gained  a 
settlement  in  the  appellants'  parish.  It  appeared 
by  the  evidence  of  Owen  Price,  and  also  of  the 
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gaoler,  that  Owen  Price  was,  at  the  preceding 
Bions  for  Cardigan,  convicted  of  grand  larceny,  htU 
the  record  of  such  conviction  was  not  produced  on 
the  trial  of  the  appeal,  nor  a  copy  thereof;  and  that 
on  such  conviction  he  prayed  the  henefit  of  the  sta*- 
tute,  and  the  same  was  allowed  to  him. 

The  sessiona  were  of  opinion,  that  hy  reason  of 
the  said  conviction,  and  until  the  expiration  of  his 
imprisonment,  Owen  Price  was  not  a  competent  wit- 
ness, and  refused  to  allow  the  respondents  to  exa- 
mine him  concerning  his  settlement. 

Per  Lord  EUenborough^  C.  J.r— "  Whether  or  not 
the  witness  were  convicted  of  the  f^ony  would  ap- 
pear hy  the  record ;  and  it  cannot  be  seriously  argu- 
ed that  a  record  can  be  proved  by  the  admission  of 
any  witness.  He  may  have  mistaken  what  passed 
in  €k)urt,  and  may  have  been  ordered  on  his  kneea 
for  a  misdemeanor;  this  can  only  be  known  by  the 
record;  and  there  is  no  authority  for  admitting  parol 
evidence  of  iu"     The  other  Judges  concurred. 


^"^iSSSr*  Anonymous. 


18SS. 


A  fdon  ooa-        A   convicted  felon,  on  whom   sentence  had  not 


whom  wu-     been  passed,  was  called  as  a  witness  against  the  pn- 

tflDoe  has  not  or 

been  paued,     SOner. 

tent  witneM.       Brown  objected  to  his  competency.     But  per  Al^ 
derson^  J% — 'The  practice  has  always  been  in  such  a 
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case  to  receiye  the  evidence.     The  witness  was  ac- 
coHingly  sworn. 

Note. — In  Slogrove*a  ease^  Cambridge  Sum.  Ass., 
1828,  Holroydi  J.,  admitted  a  witness  to  give  evi- 
dence under  similar  circumstances,  observing,  that 
the  sentence  was  necessary  to  give  effect  to  the  con- 
viction, for  non  eon$tUU  that  the  prisoner  might  not 
arrest  the  judgment* 
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Bodies  Case.  *\iS5**** 


1880. 


The  witnesses  having  been  ordered  out  of  Court,  if 

who  axe  or* 

it  was  aiterwards  discovered  that  one  of  them  (a  wit-  demi  out  or 

^  Caaxtremaln 

ness  for  the  prosecution)  had  remained  in  and  heard  ^'^^^^^ 
the  evidence  of  several  of  the  witnesses.     It  was  ^^^SL^' 

competency 

objected  that  he  was  thereby  rendered  incompetent.  ShiB^uSa?' 
But,  per  Bayley,  J.—"  I  do  not  think  it  affects  his  jSf'SS  "^ 
competency,  though  he  may  be  liable  to  punishment  ^%nMe,  Sbat, 

^  „  In  the  Exdie- 

for  contumacy.  quer,  they 

Note* — Hokvffdf  J.,  and  LittleddUf  J.,  were  eompetmt, ' 
stated  to  have  ruled  the  same*. 


•  In  Parker  r.  M^WiOiamt,  6  Bing.  583,  the  plaintiff  had 
depooted  2002.  in  the  hands  of  a  Miss  Horsfall,  who  soon 
afterwards  died.  The  defendant,  who  was  appointed  her  ad- 
minislxatrix,  refhsed  to  return  the  200L,  and  this  action  was 
hfoog^t  to  recover  it  It  was  arranged  by  both  parties,  at 
die  eommencement  of  the  cause,  that  the  witnesses  on  both 
ndes  should  be  sent  out  of  Court,  and  an  order  to  that  effect 
was  given  out  loudly.     After  the  counsel  for  the  plaintiff 
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Yo»K  «  ^ 

^ASS!^'  Jenkin*8  and  Smart's  Case. 

1830. 


witneunot        "  A  witness  is  not  bound  to  answer  the'  question 

bound  to  as- 

•wer,  when,    whether  his  house  is  not  a  gambling-house." — Per 
Parke,  J. 


had  concluded  his  statement  of  the  fitcts  of  the  case,  which 
he  detailed  with  some  minuteness,  the  first  witness  for  the 
plalntiffoQ  being  called  walked  to  the  witness-box  firom  a  part 
of  the  Court  near  the  plaintiff's  counsel,  where  he  had  been 
standing  during  the  whole  of  the  speech,  notwithstanding  the 
order  which  had  been  given  for  i|ll  the  witnesses  to  retire. 
This  witness  spoke  to  the  most  material  &ct  in  the  caae — 
viz.  to  the  £ict  of  the  deposit  having  been  made  by  the  plain- 
tiff. But  there  were  odier  witnesses  who  spoke  to  admis- 
sions of  that  &ct  bj  Miss  HorsiaU. 

The  counsel  for  the  defendant  objected  to  his  eridenec 
being  received. 

Tindal,  C.  J.,  then  inquired  of  the  witness  if  he  had  heard 
the  speech  ?  He  replied  immediately  that  he  had  not,  and,  al- 
though the  question  was  put  in  a  low  tone,  assigned  as  a 
reason  that  he  was  hard  of  hearing.  Upon  this  he  was  ad- 
mitted to  give  evidence. 

On  motion  for  a  new  trial,  on  the  ground  that  the  evi- 
dence of  this  witness  ought  to  have  been  r^ected,  Timdal,  C.  J., 
delivered  the  following  judgment : — *'  The  rule  with  respect  to 
the  rejection  of  the  testimony  of  witnesses  who  haye  remain- 
ed in  Courtafter  an  order  for  their  exdusionhas  been  obtained, 
has  prevailed  in  the  Exchequer  for  many  years,  and  is  univer- 
sally known  there.  It  was  established  in  &TOur  of  the  sub- 
ject, and  with  a  view  to  the  fairness  of  proceedings,  chiefly 
at  the  instance  of  the  crown.  But  no  such  inflezihle  rule  or 
practice  has  been  established  in  the  other  Courts ;  and  where 
an  order  has  been  made  for  the  exclusion  of  witnesses*  if  it 
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1»e  diaobejed  by  any  one  of  them,  it  miut  rest  with  the  Judge 
to  asoertain  whether  he  remained  by  accident,  or  purposed  to 
evade  the  order.     In  the  present  instance,  the  witness  dis- 
tioctlj  denied  having  heard  the  counsel's  speech.    The  cir- 
enmaUnoes  of  his  remaining  in  Court  and  of  his  alleged  in- 
eapahility  of  hearing  were  fully  commented  on  to  the  jury, 
and  ihey  would  apportion  their  credit  accordingly.     It  did 
not  ^»pear  that  he  was  ooutumadous,  or  had  acted  with  any 
•JnfftfT  intent;  and  it  is  important  to  observe,  that  one  ob- 
ject of  the  order  for  exclusion  is  to  prevent  the  witnesses 
fimn  conferring  together  in  Court  upon  what  they  hear  there. 
Then  we  ought  to  examine  the  rest  of  the  evidence  in  the 
eaaae,  to  ascertain  the  degree  of  importance  which  might 
hare  been  attached  to  the  witness  in  question.    Here  there 
wcfe  three  other  witnesses,  who  aU  agreed  they  had  heard 
Miaa  HoEsfall  say  she  had  received  200L  to  keep  for  the 
plaiTttiflfj  after  declining  at  first  so  to  do.    I  cannot  say  the 
jmj  would  not  have  come  to  the  same  conclusion,  even  if 
Ifaia  witness  had  been  out  of  the  question.    But  at  all  events, 
the  degree  of  credit  to  which  he  was  entitled  having  been 
fairly  submitted  to  them,  I  see  no  reason  for  granting  a  new 
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ACCESSORY^ 

prindpal  dying  before  in^ctment  found,  1. 

Qm,,  if  in  such  eade  accessory  da  be  indicted  for 
conspiring  witb,  ib. 

Note—^t  common  Uw,  where  the  principal  had  never  been 
indicted,  accessory  could  not  be  arraigned,  ib. 

•0  if  he  died  before  attainder,  ib* 

so  if  he  stood  mute,  ib, 

so  if  he  challenged  above  thirty  jurors,  ib» 

the  law  altered  by  1  Anne,  st  2,  c.  9,  ib. 

by  7  Geo.  4,  c.  04,  s.  9,  accessory  may  be  tried  as  a  sub- 
stantive felon,  3. 

the  statute  does  not  apply  to  an  accessory  before  the  fact 
to  hfelo  de  <«,  ib, 

but  only  to  such  as  before  the  statute  were  triable  wTth 
or  after  the  principal,  ib, 

ACCESSORY  AFTER  THE  PACT, 

confession  of  principal  not  evidence  against,  119. 

ACTIVITY, 

reward  for,  under  7  Geo.  4,  c.  64,  s.  22,  does  not  apply  to 
sacrilege,  120. 

ADMIRALTY, 

Admiralty  and  Common  Law  jurisdiction  may  be  alter- 
nate, 5,  242. 

ADVERSE 

witness,  322. 

ALIEN, 

entitled  to  a  jury  composed  of  one  half  foreigners,  244. 

ALTERNATE  JURISDICTION, 

Admiralty  and  Common  Law,  5,  242. 
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APPROPRIATING  A  STRAY  HORSE,    ' 

(3».  if  a  felony,  195. 

APPROVER, 

one  person  only  allowed  to  go  before  the  grand  jury  as  an 
approver,  5. 

ARREST, 

a  person  arrested  is  not  to  be  taken  before  a  constable,  6. 
the  captain  of  the  watch  in  a  provincial  town  has  no 

authority  to  investigate  judicially,  8. 
a  constable  is  not  justified  in  arresting  upon  mere  suspi- 
cion, 7. 
he  must  have  just  grounds  of  suspicion,  ib, 

ARSON, 

by  7  &  8  Geo.  4,  c  30,  s.  17,  to  burn  stacks  of  com,  &c, 

is  made  a  capital  felony,  A, 
a  cellar  under  a  cottage  used  as  a  lock-up  house,  is  not 

the  dwelling-houae  of  the  constable,  8. 
nor  is  it  an  out-house  parcel  of  the  cottage,  ib. 
7  &  8  Geo.  4,  c.  30,  s.  2,  describes  an  out-house,  iL 
omitting  the  word  *f  unlawfully,"  in  an  indictment  under 

7  &  8  Geo.  4,  c  30, 8.2,for  burning  stacks, held  £iU»l,9. 
"haulm"  is  not  straw  within  the  meaning  of  7  &  8 

Geo.  4^  c.  30,  ib. 
indictment  for  burning  stacks  of  straw  not  supported  by 

proof  of  buminff  "  ikm/m,"  ib, 
hauim  not  named  in  &e  statute,  ib, 
beans  are  pulse,  10. 
a  house  may  be  described  as  the  house  of  the  occupier, 

although  it  has  passed  to  the  assignees  by  a  deed  of 

assignment  under  the  Insolvent  Act,  18. 

ASSAULT, 

medical  man  causing  a  female  to  strip  naked  under  pre- 
tence of  applying  his  medical  skill,  11. 
is  gmlty  of  an  assault  in  having  connexion  with 
her — though  not  against  her  will,  ib. 
on  an  indictment  for  assaulting  a  constable,  the  having 
acted  in  that  character  is  prim4  facie  proof  of  a  legal 
appointment,  14. 
so,  of  custom  and  excise  officers,  16. 
so,  of  justices  of  the  peace,  15.  ^ 

so,  of  attomies  and  incumbents  of  livings,  ib. 
volenti  non  fit  injuria  not  applicable  to  an  infant  under 
ten  years,  ib. 


INDBZ.  331 

ASSAULT— (floii/mMd). 

on  an  indictment  for  an  aggravated  assault,  party  may 

be  eonvioted  of  a  common  assault,  16. 
so,  under  9  Geo.  4,  c  31,  s.  87,  the  Summary  Jurisdiction 

Aetyib. 
if  several  are  in  concert  encouraging  one  another,  all  are 

guilty,  though  one  only  committed  the  actual  assault, 

17. 
saying.  Go  it!  go  it!  is  an  encouraging,  ih. 

ASSIGNMENT, 

an  assignment  of  a  promissorr  note  under  a  deed  of  sepa- 
ration  between  a  man  and  his  wifb>  vests  the  note  and 
the  proceeds  in  the  trustees,  ib, 

cattle  purchased  with  the  proceeds  sre  the  property  of  the 
trustees,  ib. 

a  house  may  be  described  as  the  house  of  the  occupier, 
thcmgh  he  has  executed  a  deed  of  assignment  to 
assignees  under  the  Insolvent  Act,  18. 

ATTACK  ON  A  DWELLING, 
regarded  as  an  assault,  184. 

ATTORNEY, 

action  by,  for  fees — what  proof  required  that  he  is  an 

attorney,  15. 
expenses  incurred  by,  in  criminal  cases,  not  taxable,  123. 

AUTRE  FOIS  ACQUIT, 

one  acquitted  of  murder  may  plead  to  a  charge  of  endea- 
vouring to  conceal  the  birth,  45. 

AVERMENT, 

Poaching  Act,  150. 

AWARD, 

Inclosure  Act,  156. 

BACKWAY, 

a  person  attacked  ought  to  escape  by,  if  he  knows  of  it,  1 67. 

BAIL. 

a  prisoner  indicted  at  York  may  traverse,  and  put  in  bail 

in  London,  19. 
the  Judge  (not  being  a  Judge  of  King's  Bench)  of  Assize 

at  Lancaster  cannot  admit  a  person  to  bail  who  is  not 

in  custody,  20. 

BANK  OF  IRELAND  NOTE, 

forging  o^  indictable  in  England,  141. 

BANK  POST  BILL 

is  not  a  bill  of  exchange,  90,  140. 
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BANKRUPT, 

a  Iwnknipt  in  ciutDdy  is  not  bonnd  to  give  notioe  to  the 
commisiionen  where  he  is,  21. 
even  though  the  detainer  under  which  he  is  in  cus- 
tody be  ooUnsively  lodged,  tA. 
neither  is  he  bound  to  apply  ror  a  kabeos  ccrjmM,  iA. 
the  omission  to  do  any  of  the  above  will  not  make  him 
guilty  of  felony  under  tiie  6  Geo.  4,  c.  76,  a.  112. 

BENEFIT  OF  CLERGY, 

a  petson  convicted  of  a  dergyahle  felony  not  triable  for  a 

detgyaUe  felony  previously  committed,  22. 
by  7  &  8  Geo.  4,  o.  28,  a.  6,  benefit  of  deigy  is  abolished, 

23. 
by  sect.  10,  a  person  although  under  sentence  for  a  felony 

may  receive  sentence  for  a  subsequent  felony,   to 

commence  at  the  expiration  of  a  former  sentence,  23. 

BIGAMY, 

the  Msiriage  Act,  26  Geo.  2,  c  33,  ceased  to  operate  from 
the  passing  of  3  Geo.  4,  c  76,  i.  e.  on  the  22nd  July, 
1822,  24. 

the  3  Geo.  4,  c  75,  came  into  opeiation  on  the  SOth  of 
August,  1822,  <&. 

pending  the  interval,  the  common  law  stepped  in,  iA. 

the  marriage  of  a  minor  without  the  consent  of  parent^ 
in.the  interval  between  the  22nd  of  July,  1822,  and  the 
3dth  of  August^  1822,  was  a  valid  maziiage,  t& 

proof  must  be  raven  that  the  person  whom  the  accused 
married  is  Sie  person  allied  in  die  indictment,  25* 

BOAT, 

master  ot,  on  a  eanal,  may  maintain  trespass  for  an  in- 
jury  to,  287. 

BORROWING  A  HORSE, 

intending  to  steal  it,  is  felony,  195,  197,  199. 

BREACH  OF  THE  PEACE, 

how  for  a  justification  in  murder,  184. 

BRUISES, 

not  necessary  to  describe  the  dimensions  of^  177. 

BURGLARY, 

Qiuerv,  if  three  be  indicted  for  buiglaiy,  whether  two  can 

be  convicted  of  that  offence,  and  the  third  of  a  dislincC 

larceny,  36. 
it  is  safer  to  lay  a  burglary  to  have  been  committed  in  a 

parish,  than  in  a  township,  36. 
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BirRGLARY~(coji/inwM2). 

sinee  the  7  &  8  Geo.  4,  c.  29,  s.  12,  it  is  safer  to  indict  for 
housebreaking  than  for  biuglary,  where  a  theft  has 
been  committed,  37. 

in  burglary,  the  intent  to  rob  may  be  inferred  firom  cir- 
cumstances, 37. 

the  getting  down  a  chimney  is  a  breaking,  88. 

removing  the  fastening  of  a  window  is  a  breaking,  33. 
'  so  is  the  lifting  a  sash,  ih. 

tifting  a  window  higher,  which  is  already  open,  is  not  a 
breaking,  34. 

lifting  the  latch  of  a  door  is  a  breaking,  35. 

whether  it  be  an  inner  door  or  an  outer  door,  ib. 

to  push  open  folding  doors,  which  remain  closed  by  their 
own  weight,  without  an  interior  fiistening,  is  a  break- 
ing, 26,  n. 

a  warehouse  in  the  same  range  of  buildings  with  the 
dwelling-house,  and  under  the  same  roof,  may  be  de- 
scribed as  a  dwelling-house,  though  a  house  occu- 
pied by  another  person  intervene,  31. 

a  house  built  by  the  trustees  of  a  road  for  the  residence 
of  a  toll-collector,  is  the  toll-collector's  dwelling,  an4 
may  be  described  as  such,  31. 

a  loft  under  the  same  roof  may  be  described  as  a  dwelling- 
house,  although  there  be  no  internal  communication 
between  it  and  the  part  inhabited,  32. 

judgment  may  be  given  against  one  for  burglary,  and 
against  another  for  staling  in  a  dwelling*  house,  on 
the  same  count  in  an  indictment  26. 

if  a  cottage  be  occupied  by  a  servant  for  his  own  benefit, 
it  may  be  described  as  his  dwelling-house,  27. 

the  occupation  by  a  servant  who  pays  rent,  is  not  the  oc- 
cupation of  his  master;  and  a  warehouse  belonging  to 
l^s  master  under  the  same  roof,  but  over  which  the 
servant  has  no  control,  is  not  part  of  the  house  which 
the  servant  occupies,  28. 

BURNING  STACKS, 

indictment  against  an  accessory  as  a  substantive  felon, 
under  7  Gea  4,  c.  64,  s.  9,---3. 

CANAL, 

master  of  a  boat  upon,  may  maintain  trespass  lor  ii^jury 
done  to  boat«  287. 

CAPTAIN  OF  WATCH, 

has  no  auAorit^  to  hear  a  charge,  7. 
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CART, 

■ittmff  in,  itaAttA  of  tttcndiag  tX  botttft  be^id,  muiiUii^- 
tn  if  dnlh  earaa,  ISH. 
CASK,       . 

■linging  in  *  ne^igtnl  nmuicr,  maiuUiigliter  if  d>*tb 
enmt,  ISO. 
CATTLE, 

on  ID  indicliaent  for  nuiming  cattle  under  9  Geo.  l,c.  11, 
(the  Bluk  Act),  uulice  «gunat  the  owoer  wu  requir- 
ed to  be  ihewn,  39_ 

the  9  Geo.  1,  c  22,  ii  repe  Jed  by  7  &  8  Geo.  4,c.  27,— 40. 

the  proriuona  of  9  Geo.  1,  c  32,  M  regards  cuttle,  ue  te- 
enuted  in  substance  h;  7  &  S  Geo.  4,  c  30,~-4a. 

by  sect.  39,  the  act  shall  apply  whether  the  oSenct  be 
commilted  &am  malice  agaiost  the  owner,  oi  other- 

CAUTION. 

what  ia,  ai  diitinguiihed  from  a  menace,  4S. 
CELLAR, 

UMd  aa  a  look-np-hoiue  is  not  a  dweiliog-faonae.  111. 
CHARGE-TAKER  OF  LETTERS, 

aho  is  such,  100. 
CHEQUE, 

filling  in  lb«  body  ia  ■  forging  of  the  vhole,  336. 
CHIMXEY, 

getting  down  is  a  breaking,  38. 
C  IB  CIM  STANCES, 

crideace  of  dedication  of  a  way,  15S. 
CITV  AND  COUNTY, 

removal  of  record  from  dty  to  county  is  by  Mwot  tarfm 
under  38  Geo.S,  c  53,  a.  3  (iM  (iM<  Pneliet,"  p.  2T8), 
41. 
CLEBGT, 

beuelil  of;  22,  37S. 
CLERK. 

embezilement  by  one  not  uttiiiMily  employed  to  reodTe 
money  on  hia  muto'i  accotint,  not  felony,  SS. 


iiig  coonlerful  coin  inaparticolaridaeawidiafiaDd- 
ulent  intent!  it  moit  be  broo^t  into  the  place,  or 

procured  tb^  with  that  intent,  41. 
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COIN— (om/ratfei). 

pMsmg  it  away  witli  intent  to  defirand  if  evidenoe  of  a 
procurement  with  that  intent,  42' 

MfltMs,  that  a  procurement  elsewhere  with  an  intent  to 
ntter  it  in  a  given  place,  is  a  continuing  procurement 
in  the  place  where  it  is  uttered,  43. 

the  fimilaiity  of  hase  coin  to  the  legal  current  coin  is  evi- 
dence of  fraudulent  intent,  ib, 

uttering  false  money  was  a  misprision  at  common  law, 
ih.  n. 

COLLUSIVE  DETAINER, 

bankrupt  in  prison  under,  not  bound  to'  inform  commis* 
sioners,  20. 

COMMON  LAW, 

rule  of  as  to  principal  and  accessories,  1. 
as  touching  (SOTences  on  rireia,  &c.,  242. 

COMPLETION  OF  ROAD, 

township  not  bound  to  repair  till  act  of  parliament  road  is 
completed,  159,  160. 

COMPARISON  OF  HAND- WRITING, 
fbigery,  137. 

COMPULSORY  STATUTE  LABOUR, 

not  evidence  of  an  adoption  of  the  road,  158. 

CONCEALING  THE  BIRTH  OF  A  CHILD, 

the  43  Gea  &,  c  58,  which  authorized  the  jury  to  find 
that  the  accused  endeavoured  to  conceal  the  birth, 
applies  as  well  to  a  proceeding  under  a  coroner's 
inquisition,  as  to  an  indictment,  48. 

an  indictment  for  endeavouring  to  conceal  the  birth,  must 
shew  that  the  child  was  dead,  44. 

$embU,  that  an  acquittal  on  an  indictment  for  murder  in- 
cludes an  Acquittal  of  endeavouring  to  conceal  the 
birth,  44. 

the  48  Geo.  8,  c.  58,  is  repealed  by  9  Geo.  4,  c.  31,  s.  1, — 44. 
similar  provisiona  have  been  introduced  by  sect  14, — 
44,  n. 

BO  costs  are  allowable  on  an  indictment  for  endeavouring 
to  conceal  the  birth  of  a  child,  45. 

CONCERT, 

persops  acting  in,  mav  be  found  guilty  of  assault,  though 
one  only  struck  tne  blow,  17. 

CONDITION, 

of  transportation,  807. 
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CONDUCT  OF  DEFENDANT, 

at  a  previous  meeting,  evidence,  when,  115. 

CONFESSION, 

confession  not  signed  by  the  prisoner,  nor  admitted  to  be 
truef  cannot  be  received  in  evidence,  46. 

confession  not  admissible  per  $e  may  be  used  by  a 
witness  to  refresh  his  memory,  47. 

confession  by  a  prisoner  before  a  magistrate  is  not  evi- 
dence against  a  fellow  prisoner,  though  made  in  his 
presence,  and  not  contradicted  by  him,  ih, 

to  tell  a  prisoner  that  his  wife  has  already  confessed,  and 
that  there  is  already  evidence  sufficient  to  send  a  bill 
before  a  grand  jury,  is  not  a  menatet  48. 

confesion  obtained  from  a  party  in  iliegal  custody  re- 
sfiised,  49. 

confession  obtained  from  a  party  in  illegal  cuatody  ad- 
mittedf  ib, 

CONSENT, 

an  assault  with  intent,  &c.  does  not  apply  where  child  is 

under,  ten  years,  15. 
to  a  deaf  and  dumb  person  pleading  not  guilty  through 

an  interpreter,  without  the  intervention  of  a  jury,  not 

allowed,  265. 

CONSPIRACY, 

the  proo&  and  averments  necessary,  on  an  in^ctment  for 

a  conspiring  to  defeat  the  bankrupt  act,  21. 
a  party  accused  of  a  felony  and  a  conspiracy  to  commit 

the  same  felony  upon  the  same  evidence,  51. 

CONSTABLE, 

if  a  warrant  be  directed  to  the  constable  of  A.,  and  to 

other  persons  by  name,  they  are  all  principals,  52. 
if  a  warrant  be  directed  to  A.,  and  the  constable  of  B.,  the 

latter  may  act  under  it,  though  out  of  his  jurisdic- 
tion, ib. 
by  the  stat  5  Geo.  4,  c  18,  s.  6,  a  constable  may  act  in 

any  place  within  the  jurisdiction  of  the  magistrate 

who  directs  him,  ib. 
is  not  at  liberty  to  determine  a  charge,  ib, 
he  is  not  authorized  even  to  hear  it,  ib. 
on  an  indictment  ibr  assaulting  a  constable,  it  is  not  ne- 

cessary  to  produce  his  appointment  to  prove  him 

such,  6S. 
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a  oon»taUe  is  entitled  to  die  custody  of  his  appoint- 
ment, 53. 

and  in  no  case  i«  he  required  hj  law  to  part  with  a  war- 
rant out  of  his  possession,  ib. 

the  warrant  is  his  justification,  t&. 

CONTINUING  FELONY, 

length  of  time  not  a  har  to  a  connction  for,  816. 

CONVERSATION, 

between  a  medical  man  and  a  third  party,  evidence,  when, 
9L 

CONVICTION, 
former,  147. 

COPY, 

of  record,  qtuere,  if  prisoner  entitled  to,  804. 
of  shop  boo^  not  evidence,  101. 

CORONER'S  INQUISITION, 

an  inquisition  signed  by  the  coroner  only  is  bad,  63. 

a  bill  of  indictment  not  signed  by  the  foreman,  or  any  of 
the  grand  jurors,  is  good,  54,  55. 

because  it  is  delivered  into  court  by  the  grand 
jury  themselves,  54. 

an  indictment  is  a  bill  presented  to  the  grand  jury,  who 
are  to  find  whether  it  be  true  or  not,  ib, 

in  the  case  of  an  inquisition,  no  bill  is  presented  to  the 
coroner's  jury,  ib. 

the  inquisition  is  ihe  result  of  theb  inquiry,  certified  by 
them,  ib. 

ii  ought  therefore  to  be  signed,  and  sealed  by 
mem,  ib. 

an  inquisition,  signed  and  sealed  by  the  coroner  and  fore- 
man, is  insufficient,  ib. 

an  inquisition  on  paper  is  insufficient,  66, 

an  inquisition,  signed  by  twelve  jurors,  is  sufficient,  though 
it  purport  to  have  been  found  by  more,  ib. 

a  variance  between  the  name  of  the  death  purported  to  be 
inquired  of,  and  the  actual  name  of  the  party  slain, 
will  not  vitiate  the  inquisition,  if  it  be  rendered  cer- 
tain bv  some  word  of  reference,  e.g.  the  word '  *said,"  ib, 

a  snbetantud  variance  between  the  names  of  the  jurors  in 
the  recital,  and  the  jurors  who  attest,  is  fiital,  56. 
COSTS, 

not  allowable  on  an  indictment  for  endeavouring  to  con- 
ceal the  birth  of  a  child,  {tee  **Expeneet;*  p,  126),  45. 
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COUNTERFEIT  COIN, 

uttering,  lesemMfttice  to  the  cuirent  cohi  is  eridence  of 
intent,  42. 

COUNTY  AND  CITY, 
removal  of  record, '  27  8. 

COURT, 

witnesses  ordered  out  of,  r^naining  in,  323. 

CRIMINAL  CASES, 

costs  of  attorney  in,  not  taxable,  128. 

CUMBERLAND, 

possession  in,  of  a  horse  stolen  in  Durham,  198. 

CURRENT  COIN, 

resembled  by  counterfeit,  42. 

CURTILAGE,  800. 

CUTTING  AND  MAIMING, 

where  two  intents  are  found,  and  one  only  is  charged  in 
the  indictment,  the  finding  is  sufficient,  57. 

a  blow  given  by  an  officer,  or  other  person  who  has  au- 
thority to  apprehend,  in  order  to  defend  himself,  and 
not  mndietwelyf  will  not  reduce  the  offence  of  a  pairty 
resenting  the  blow  and  causing  death,  from  murder 
to  manslaughter,  58. 

in  cutting,  &c,  intent  is  the  essence  of  the  crime,  59. 

where  it  wotdd  not  have  been  murder,  had  the  party  di««i, 
the  case  not  within  the  act,  i^,, 

words  or  gestures  will  not  warrant  a  1)low,  60. 

charging  an  intent  to  disfigure  is  vague,  ib, 

in  an  indictment  for  wouiidingi  it  is  not  necessary  to  state 
the' means  by  which  the  wound  was  inflicted,  61. 

it  is  not  neoessary  that  the  wound  should  be  inflicted  with 
a  sharp  instrument,  ib. 

under  43  Geo.  3,  c.  58,  the  cut  or  stab  must  have  been  given 
\j  an  instrument  capable  of  cutting,  63. 

under  9  Geo.  4,  c  31,  s.  II,  a  wound  need  not  be  given  by 
a  sharp  instrument,  63. 

to  constitute  a  wound  upder  9  deo.  4,  c.  31,  the  continuity 
of  the  skin  must  be  broken,  63,  n. 

DANGER, 

officer  In,  how  ftat  Justified  in  cutting,  187. 

DEAD, 

indictment  for  endeavouring  to  conceal  birth  must  shew 
that  child  was  dead,  44,  224. 

DEAD  SHEEP, 

may  be  properly  described  as  a  sheep,  302. 
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DEAF  AND  DUMB, 

by  39  &  40  Geo.  8,  c  94,  a  deaf  and  dumb  person  charged 
with  felony  or  misdemeanor,  who  is  too  ignorant  to  be 
put  upon  his  trial,  may  be  detained  to  be  instructed,  64. 

a  jury  must  be  impanneled  to  try  the  fiu^t,  ib, 

DEED  OF  SEPARATION 

between  man  and  wife,  property  assigned,  vests  in  trustees, 
17. 

DELAY, 

none  great  when  life  at  stalce,  815. 

DE  MEDIETATE  LINGUjE, 

a  foreigner  may  claim  to  have  a  jury,  244. 

DEMOLISH, 

beginnii^  to,  what  constitutes,  296. 

DEPOSITIONS, 

it  is  suApent  to  prove  the  magistrate's  signature  to  a  de- 
position, without  producing  the  clerk  who  vrrote  it,  66. 

if  there  be  several  depositions  and  one  only  be  produced, 
that  one  cannot  be  read  in  evidence  against  the  pri- 
soner, 67. 

the  counsel  for  the  prisoner  is  not  entitled  to  see  the  de- 
positions, ib. 

depodtions  taken  on  an  inquiry  touching  another  felony 
are  not  receivable  in  evidence,  58. 

a  declaration  on  oath  before  a  magistrate  may  be  given  in 
evidence,  either  as  a  dying  declaration,  or  a  depo- 
sition on  oath  under  the  statute,  68. 

the  grand  jury  must  apply  to  the  judge  for  the  depositions, 
if  they  desire  to  look  at  them,  70. 

quare,  if  the  grand  jury  are  entitled  to  make  use  of  them  to 
enable  them  to  find  a  bill,  70,  n. 

the  deposition  on  oath  of  a  prisoner  is  not  admissible,  71. 

if  there  be  two  examinations  before  the  mi^trate,  but  no 
regular  depositions  taken  at  the  first  of  them,  the  pri- 
soner  is  entitled  to  see  the  notes  of  what  passed  at  the 
first  examination,  ib. 

what  a  witness  states  before  his  examination  may  be  given 
in  evidence  by  parol,  though  the  same  may  be  after- 
wards reduced  into  writing  at  his  examination,  72. 

qn^re,  if  the  deposition  of  a  person  unable  to  attend  from 
iflness  is  receivable  in  evidence,  78« 

a  deposition  taken  before  the  coroner  is  reoeivable  in  evi- 
dence after  the  deponent's  death,  74. 

a  deposition  signed  by  the  magistrate  and  bv  the  prisoner 
is  receivaUe  in  evidence  on  proof  of  tae  two  hand- 
writings, ib. 

q2 
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DETAINER,  COLLUSIVE, 

bankrupt  in  prison  under,  not  bound  to  inform  oommis- 
sioners,  20. 

DISCHAIU^E  FROM  CUSTODY, 

quart,  if  it  be  regular  to  order  the  discharge  of  a  prisoner 
who  is  acquitted  before  the  grand  jury  is  diacharged, 
75. 
sembU,  that  the  Judges  differ  in  practice  from  one  another 
in  that  respect,  ib. 

DISFIGURE, 

a  charge^of  cutting,  with  intent  to,  is  vague,  234. 

DIMENSIONS  OF  BRUISES, 
need  not  be  described,  117. 
nor  of  wounds,  189. 

DIRECTIONS, 

to  a  servant  admitted  in  evidence,  though  the  priaoncn 
did  not  hear  them  given,  ll4u 
DOOR, 

lifting  the  latch  of,  is  a  breaking,  35. 

DRUNKENNESS, 

is  not  an  excuse  for  crime,  75,  76. 

maybe  taken  into  consideration  by  the  Jury,  to  determine 
whether  a  party  charged  with  cutting,  &c  acted 
under  a  bond  fide  apprehension  that  his  person  or  pro- 
perty was  about  to  be  attacked,  76. 

DWELLING-HOUSE, 

a  house  not  inhabited  between  Christmas  and  June,  when 
it  was  broken  into,  held  not  a  dwelling-house,  77. 

DYING  DECLARATIONS, 

<*  I  am  afraid  I  shall  never  get  better,"  admitted  as  a  dy- 
ing declaration,  77. 

"  I  fear  I  am  in  great  danger,"  admitted,  78. 

<*  I  never  thought  I  should  recover — I  have  no  great  hopes 
of  it  now,"  quart,  if  admissible,  78. 

surgeon  said,  *^  Recovery  is  just  possible ;  there  has  been 
an  instance  of  it  after  such  a  wound."  Deceased  an- 
swered, "  I  am  satisfied."  Declaration  held  not  to  be 
admissible,  78. 

"  I  shall  not  continue  long — a  few  days  will  finish  me;  I 
am  sure  I  shall  not  get  better,"  admitted,  79. 

deceased  said,  "  He  thought  'he  should  not  get  better;" 
witness  stated  that  he  appeared  to  believe  that  he 
should  die;  admitted,  81. 

EDUCATION, 

person  not  having  a  medical  education  administering 
wrong  medicine,  262. 
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ELECTION, 

two  imtancea  of  indecent  exposure  may  be  given  iu  evi- 
dence on  an  indictment  which  contains  two  counts,  83. 

a  count  for  stealing,  and  a  count  for  receiving,  must  not  be 
joined  against  the  same  party,  ib. 

if  an  indictment  for  poisoning,  and  another  for  a  con* 
•piracy  to  poison,  be  found  at  the  same  time  sgainst 
the  same  party,  the  prosecutor  need  not  elect  on 
which  to  proceed,  as  the  two  indictments  are  not  incou>  ^ 
nstent  with  each  other,  86. 

if  an  indictment  contain  a  count  for  shooting  with  intent 
to  kill  A.,  and  another  with  intent  to  ki&B.,  the  pro- 
secutor need  not  elect,  the  transaction  being  one  and 
the  same,  ib. 
EMBEZZLEMENT, 

embezzlement  by  a  servant  not  ordinarily  employed  to  re- 
ceive money  on  his  master's  aocoii^  held  to  be 
within  89  Geo.  3,  c  85,-86. 

endbezzlement  by  a  servant  not  ordinarily  employed,  &c., 
held  not  to  be  within  7  &  8  Geo.  4,  c.  29,  s.  47,-88. 

a  bank  post^bill  is  not  a  bill  of  exchange,  90. 

EMISSION, 

may  be  inferred  from  circumstances,  92. 
held  not  necessary  to  constitute  rape,  98. 
qmare,  if  it  be  expressly  negatived,  94. 
the  crime  of  rape  held  to  be  complete,  though  emission 
expressly  negatived,  ib. 

ENCOURA6ERS, 

in  assault  are  equally  guilty  with  the  person  who  gives  the 

blow,  17. 
so,  also,  IB  larceny,  249. 

ENGLAND, 

horse  stolen  in,  found  in  Scotland,  113. 
uttering  an  Irish  bank-note  in,  is  indictable,  142. 

ESCAPE, 

in  a  case  of  misdemeanor,  an  officer  must  not  kill  for,  187. 

EVIDENCE, 

the  notion  that  a  funeral  passing  is  conclusive  evidence 

of  a  right  of  way  is  erroneous,  91. 
a  commnnication  made  to  a  medical  man  in  his  medical 

capacity  by  a  third  person  is  evidence,  91. 
in  rape,  emission  may  be  inferred  from  circumstances,  93. 
under  9  Geo.  4,  c.  31,  s.  18,  the  crime  of  rape  held  by 

HuUoek,  B.,  to  be  complete  by  penetration  without 

emission,  93. 
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EVIDENCE— (con^N^^f) 

quart,  if  the  crime  of  rape  be  complete  where  emission  ii 
expressly  negatiyed,  94. 

the  crime  of  rape  held  by  the  Judges  to  be  complete  od 
proof  of  penetration,  though  emission  be  expressly 
negatived,  94. 

where  the  rules  of  a  friendly  society  have  been  destroyed, 
a  copy  made  by  the  derk  of  the  peace  is  eTidenoe, 
without  proof  that  the  original  were  signed  by 
him,  96. 

in  an  indictment  for  stopping  up  a  way,  "  what  witness's 
fttlfir  told  him  that  his  father  had  said,"  is  admis- 
sible as  evidence  of  reputation,  96. 

if  there  be  several  depositions,  and  one  only  be  prodnoed, 
that  one  cannot  be  given  in  evidence  against  the  pri- 
soner, 97. 

it  is  for  the  jury  to  say  whether  a  woman  who  has  passed 
as  a  man's  wife  is  really  a  married  woman,  ih, 

pleading  to  a  different  name  from  the  man,  and  to  the  de- 
scription "  single  woman,"  is  not  concftwlee  against 
her  being  tifeme  eowrtf  ib, 

the  48  Geo.  3,  c.  149,  and  55  Geo.  3,  c  184,  recogmse  the 
power  of  the  Royal  Bank  of  Scotland  to  issue  pro- 
missory notes,  98. 

the  post-mark  on  a  letter  is  evidence  of  the  letter  having 
been  put  into  the  post-office  at  the  place  die  name  of 
which  it  bears,  99. 

in  larceny,  it  is  not  necessary  that  the  propem  should  be 
found  on  the  prisoner,  nor  that  he  should  be  seen  to 
take  it,  100. 

employment,  as  a  carrier  out  of  letters  for  a  length  of 
time,  is  evidence  of  the  party  being  in  the  service  of 
the  post-office,  ib. 

qtuere,  whether  the  acting  as  a  commissioner  under  an 
inclosure  act  is  evidence  of  a  legal  appointment, 
101. 

a  copy  of  a  shop  book  is  not  evidence;  but  a  witness  ac- 
quainted with  the  facts  contained  in  it  may  refresh 
his  memory  fivm  it,  ih, 

forged  notes  found  on  prisoner'a  person  used  as  evidence 
of  guilty  knowledge  on  an  indictment  for  uttering, 
though  of  a  diffisrent  character,  102. 

quare,  if  forged  notes,  the  subject  of  another  indictment, 
can  be  given  in  evidence  to  shew  gtiilty  knowledge, 
103. 

forged  notes  of  a  difierent  bank  tiiay  be  given  in  evidence 
to  shew  guilty  knowledge,  even  though  they  be  the 
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saljiect  of  anoU)^  indictment   against,  the    same 
party,  103. 

loiye4  notes,  the  sulgect  of  another  indictment,  may  be 
given  in  evidence  to  shew  guilty  knowledge,  though 
the  witnesses  who  prove  them  to  be  forged  are  not 
on  the  back  of  the  indictment,  104. 

fMTfv,  if  a  fanner  uttexing  of  a  supposed  forged  note  can 
be  given  in  evidence  to  shew  guil^  knowledge,  with- 
out producing  the  note,  or.  proving  it  aliimde  to  have 
been  a  foj^geiy,  107. 

MembUt  that  if  a  letter  written  by  a  prisonev»be  tendered 
in  evidence,  against  him,  the  whole  of  its  contents 
must  be  read,  though  it  mention  the  name  of  a  fel- 
low-p]naoner,  and  implicate  him  in  the  same  trans- 
action, i& 

where  the  croas-eaunination  of  an  accomplice  is  directed 
merely  to  his  discredUj  it  is  not  competent  to  the 
prosecutor's  coimael  to  re-examine  aa  to  matters  not 
arising  out  of  the  cross-examination,  in  order  to  cri- 
minate the  prisoner,  111. 

the  confession  of  one  prisoner  before  a  magistrate  is  not 
eridence  against  a  fellow -prisoner,  ib, 

on  an  indictment  for  murder,  evidence  that  the  prisoner 
was  lurking  about  a  churchyard  for  an  unlawtul  pur- 
pose, is  not  admissible  to  shew  general  malice,  112. 

the  hand-writing  of  prisoner  to  a  bill  of  exchangf^  as 
dfdtwery  indwrttr,  and  acceptor,  is  not  primd  facie  evi- 
dence of  foi]gsry,  113. 

on  an  indictment  which  chaiged  an  utberiiig  in  June — 
pr^  «a«  admitted  of  an  uttering  in  November, 
114. 

a  direction  giTen  by  a  master  to  his  servant,  held  to  be 
receivable  in  evidence,  though  the  prisQners  were 
not  present  to  hear  it,  115. 

the  fact  of  stolen  property  being  found  in  a  person's 
house  is  not  evidence  that  that  person  stole  it,  if 
circumstances  ten^  to.  shew  that  it  was  stolen  by 
other  persons,  though  it  may  be  evidence  of  a  re- 
ceiving, ii. 

the  conduct  of  a  prisoner  at  a  meeting  held  a  few  days 
before,  in  reference  to  the  subject  out  of  which  the 
charge  originated,  nmy  be  g^ven  in  evidence,  ib, 

«hoe-mark8  ought  to  be  compared  with  the  shoes  before 
the  shoe  is  placed  upon  the  marie,  otherwise  they 
•are  not  evidence,  116. 
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in  b^amy,  ih»  identitj  of  the  party  alleged  to  haTe  been 

taken  to  wife  must  be  ascertained  with  certainty,  1  Itf. 

^ooda  alleged  to  have  been  leceiyed  from  the  person  who 
stole  diem,  and  that  anch  person  is  to  the  jurora  un- 
known, mnst  be  proved  to  have  been  reoeivnl  firom  the 
actual  thief,  117. 

evidence  under  the  above  circumstaDcea,  that  the  party 
from  whom  they  were  received  waa  an  innocent  agent 
of  the  thief,  is  not  admisaible,  ib, 

when  aeveral  persona  have  been  convicted  by  evidence  as 
engaged  m  the  same  forgery,  the  acts  and  aayings  of 
any  of  them  become  evidence  against  all,  even  in  Sieir 
absence,  118. 

the  confession  of  one  prisoner  before  a  nugistnte  is  not 
evidence  sgainst  a  fellow-prisoner,  119. 

semhie,  that  a  record  of  a  conviction  founded  upon  such 
confession  is  not  evidence  against  a  feUow-prisoner, 
and  cannot  be  g^ven  in  evidence  as  against  him  to 
prove  the  felony  which  it  records,  119. 

if  a  forged  instrument  be  in  prisoner's  possession,  and  he 
refiises  to  produce  it,  a  copy  may  be  given  in  evi- 
dence, 122, 

signing  and  sealing  imply  deliTcry,  if  the  instnmient  is  in 
the  hand  of  the  party  to  be  benefited  by  it,  oUierwise 
not,  ib, 

auction,  tint  it  purports  to  be  signed  and  sealed,  is  in- 
sufficient without  an  averment  of  delivery,  ib. 

comparison  of  hand -writing  by  the  jury  allowed,  ISJL 

on  an  indictment  for  shooting  at  with  destructive  materials, 
it  must  be  proved  that  the  gun  was  loaded  with  such 
materials,  ib. 

quarCf  where  it  is  uncertain  whetfaef  deceased  died  from 
blows  given  by  prisoner,  or  from  a  fidl,  if  it  is  evi- 
dence to  go  to  the  jury,  127. 

base  coin,  procurement  of  in  county,  42,  127. 

uttering  base  coin  with  an  unlawful  intent,  ib. 

constable,  proof  of  office,  14, 128. 

deposition  before  coroner,  74, 128. 

EXAMINATIONa  See  "  DepotUioiui*  M. 

EXCISE  OFFICER, 

what  is  evidence  of  office,  14, 15. 

EXPENSES, 

attorney's  costs  are  not  taxable  in  criminal  cases,  128. 
expenses  may  be  allowed  under  7  Geo.  4,  c  d4,  s.  23, 
though  no  bill  has  been  preferred,  128. 


IKDSZ.  345 

BXPEN8E8--(am<iiMM0. 

reward  for  actinty  *'  im  and  toward^*  the  apprehending  a 

felon,  under  7  Geo.  4,  e.  64,  s.  38,  does  not  apply  to 

aacnlege,  1S9. 
expenaes  are  nerer  allowed  to  a  prisoner  charged  with 

felony,- though  the  trial  he  postponed  at  the  desire 

and  lor  the  convenience  of  the  prosecutor,  131. 
hat  the  court  will  liherate  him  without  requiring  sureties 

for  his  ftitnre  appearance,  id. 
at  the  request  of  grand  jury,  the  expenses  of  a  prosecutor 

disallowed,  1S2. 
expenses  were  sllowed  to  a  witness  who  was  taken  ill 

while  attendinff  the  aasiaes  under  a  recognizance,  ib, 
expenses  are  not  allowahle  on  indictment  for  *'  endeavour^ 

ing  to  conceal  the  hirth  of  a  child,"  133. 
expenses  in  criminal  cases  are  only  allowahle  where  a 

party  is  under  a  recognizance  or  snhpoena,  ib, 
expenses  are  allowahle  where  the  accused  does  not  appear 

on  proclamation  made,  134. 

FAIR  FIGHTING, 

death  in,  manalaughter,  173. 

FALSE  PRETENCES, 

medical  man  causing  a  female  to  expose  her  person  under, 
11. 

FEAR, 

putting  in,  what  amounts  to,  within  the  statute,  201. 

FELONIES, 

diffoient,  not  to  be  gone  into  on  the  same  indictment,  206. 

FELONIOUSLY, 

omiasion  o^  in  ehazging  a  principal  in  second  degree,  fatal, 
227. 

FELONY  AND  MISDEMEANOR, 

On  an  indictment  for  felony  the  jury  cannot  convict  of 
misdemeanor,  134. 

FEME  COVERT, 

woman  pleading  to  the  teim  "single  woman"  is  not  con- 
clusive that  she  is  not  married,  3. 
80,  her  pleading  to  a  different  name  from  that  of  her  sup- 
posed husband,  ib. 

FIGHTING, 

im  and  down,  murder,  if  death  ensues,  171. 
fiur,  manslaughter,  173. 

FLY-BOAT, 

on  a  canal,  master  of,  may  maintain  trespass  for  an  injury 
to,  287. 

«3 
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FORCE, 

what  neoMMoy  to  enntitate  lobberj,  806;. 

FORGERY, 

filling  in  the  body  of  a  cheque  left  blank,  to  which  a  ge- 
nuine iignature  ia  attac^xed,  i«  a  foigeiy  of  the  whole, 
135. 

tembk,  that  a  party  in  the  hahit  of  leaving  signed  blank 
cheques  out,  would  be  liable  to  hia  banker  who  paid 
the  same,  ib, 

if  the  instrument  set  out  is  alleged  to  be  signed  Townend, 
but  ia  in  fact  signed  T«wnend»  the  variance  ia  fttal, 
ib. 

comparison  of  hand-writing  by  the  jury  allowed.  137. 

if  ^tt  be  written  like  Jn  it  is  a  fatal  variance*  138. 

if  a  bill  be  drawn,  indorsed,  and  accepted  by  prisoner, 
and  made  payable  at  Sir  J.  L.  &  Co.'s,  it  is  not  primd 
facie  evidence  of  an  intended  forgery,  without  addi- 
tional circumstances  importing  fraud,  ib. 

a  bank  post  bill  described  as  a  bill  of  exchange  is  a  fiital 
variance,  HI. 

a  bank  post-bill  is  expressly  named  as  a  subject  of  ibigery 
by  the  1 1  Geo.  4  &  1  Will.  4,  c.  66. 

uttering  an  Irish  bank*  note  in  England  is  an  offaice  in- 
dictable in  England,  142. 

in  forgery,  if  several  persons  contribute  a  distinct  part  at 
Afferent  intervals  of  time,  and  not  in  the  presence  of 
each  other,  they  are  all  liable  to  be  convicted  of  for- 
gery, though  the  several  parties  had  never  previously 
met  together,  and  agreed  to  commit  the  same,  145. 

if  a  forgery  be  partly  fabricated  in  Cheshire,  and  part  in 
Lancashire,  the  whole  is  a  forgery  in  Laaoaahire,  317. 

foreigners  entitled  to  a  jury  of  half  foreigners,  244. 

FORMER  CONVICTION, 

the  charge  of  a  former  conviction  under  7  ft  8  Geo.  4, 

c.  28,  s.  11 ,  must  be  read  as  a  part  of  the  indictment, 

147. 
a  former  conviction  appended  to  a  count  for  laiceny  ought 

not  to  be  joined  to  a  count  for  boxg^ary,  149. 

FRIENDLY  SOCIETY, 

copy  of  certificate  of  rules  evidence,  without  proof  that 
the  original  copy  which  was  destroyed  was  signed  by 
clerk  of  peace,  96. 

FUNERAL, 

the  passing  of,  over  a  way,  not  conclusive  evidence  of  a 
right  of,  91. 
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GAME, 

in  v\  indktment  Under  9  G«o.  4)  c>  69,  ^  fi,  QUke  Night- 
Poftching  Act)»  it  is  not  neceaa«(y  toi  vrej^  that  de- 
fendant entered  the  close  "  between  the  first  hour 
after  snntet  and  the  fin(  hiQvr  before  siMuiee/'  149. 

GAMBLING-HOUSE, 

prisoner  not  bound  to  answer  the  question  whether  or  not 
he  keeps  one,  321. 

GELDING, 

must  be  taken  in  popidar  language  to  be  of  the  horse 
species,  229. 

GENUINE  SIGNATURE, 

to  fill  in  a  blank  cheque  with  a  genuine  signature  attach*^ 
ed  to  it,  is  a  forgeiy,  135. 

GESTURES  AND  WORDS, 
will  not  warrant  a  blow,  6<L 

GLASS, 

breaking  a  pane  q^  is  a  burglary,  83. 

GUILTY, 

better  that  ten  escape  than  that  one  innooent  should  suffer, 
261. 

GRAND  JURY, 

prisoner  discharged  and  expenses  refused  at  the  request 
of  grand  jury,  155. 

grand  jury  may  amend  their  own  mistakes,  ib. 

if  an  approver's  name  be  inserted  in  a  bill  by  mistake,  and 
the  grand  jury  find  a  true  bill,  they  may  take  the  bill 
hack,  and  strike  the  approver's  name  out  of  it,  ib, 

HABEAS  CORPUS, 

removal  of  record  by,  from  city  to  county,  under  38  Geo. 
3,  c  52,  8.  3,-278. 

HAND.  WRITING, 

comparison  of,  in  forgery,  137. 

HAULM 

is  not  straw,  9. 

HEARSAT  EVIDENCE, 

admissible  on  indictment  for  non-repair  of  highways,  96. 

HENS, 

larceny  of*  must  be  laid  to  be  tame,  234. 

HIGHWAYS. 

if  an  award  under  an  ineloslire  act  says,  "  that  such  only 
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shall bepublie  roads  which  the  commisaioiier  awards,'' 

any  previoiuly  eiisting  road  not  in  the  award  is  ez- 

tingoished,  156^ 
a  town  mapr  he  the  terwAmu  of  a  way,  157. 
on  an  indictment  for  stopping  up  a  way,  what "  witness** 

father  told  him  that  Ids  &ther  had  said,"  is  endence 

of  reputation,  157. 
eircmnstances,  and  not  time,  are  the  criterion  of  a  dcdiea^ 

tion  of  a  way  to  l^e  public,  158. 
in  doubtful  cases,  the  jury  are  to  look  to  the  utility  of  the 

road  to  the  public,  in  order  to  determine  whether  a 

party  is  bound  to  repair  rcrtioM  f«ii«r«,  %h, 
compulsory  performance  of  statute  labour  is  not  evidence 

of  the  a[doption  of  a  way,  159. 
an  act  of  parliament  road  must  be  completed,  in  order  to 

make  the  township  liable  to  repair,  159,  160. 

HOMICIDE— MANSLAUGHTER. 

a  person  may  use  such  force  in  defence  of  his  property  as 
is  reasonably  necessary,  161. 

death  by  throwing  a  whittle,  162. 

stabbing  with  a  penknife,  163. 
'    death  occasioned  partly  by  a  predisposing  cause,  164. 

a  charge  of  killing  by  stnkii^,  not  supported  by  the  evi- 
dence that  the  party  died  by  orer-exertkm  in  a. 
fight,  165. 

a  charge  of  killing  by  striking  with  a  brick,  not  supported 
by  evidence  that  the  party  fell  on  a  brick  in  con- 
sequence of  a  blow,  t5. 

a  party  is  bound  to  retreat  by  a  back  door  to  avoid  a 
conflict,  166. 

sitting  in  a  cart,  instead  of  attending  at  the  horse's  head, 
168. 

negligendy  delivering  a  wrong  medicine,  169. 

fighting  up  and  down,  171. 

death  occasioned  by  one  of  two  causes,  bat  which  un- 
certain, 16. 

death  caused  by  administering  an  improper  medicine,  172. 

killing  in  a  fair  fight,  is  manslaughter;  fighting  under  an 
advantage,  if  death  ensues,  murder,  173. 

a  bill  for  murder  ignored,  and  a  new  bill  for  manslaughter 
ordered,  as  preferable  to  altering  the  bill  for  murder, 
176. 

in  an  indictment  for  manslanghter,  it  is  not  neccasshy  to 
describe  dimensions  of  bruises,  177. 
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throwing  ttonet  down  a  ooal-miniei  and  detaching  a  leaf- 

folding,  179. 
negligently  slinging  a  caak,  180. 
grou  want  of  care,  and  culpable  want  of  ikiU,  in  a  mid- 

udfet  181. 

HOM ICIDE— MURDER. 

a  drfl  treipaas  will  not  juatify  firing  a  pistol  at  trespasser, 
184. 

forcible  possession  of  a  eUue,  and  a  breach  of  the  peace, 
are  more  than  a  trespass,  ib. 

«o  is  a  forcible  invasion  of  a  man's  dwelling,  ib.  j 

bat  a  man  is  not  authorized  to  fire  a  pistol  on  every  in- 
trusion or  invasion  of  his  house,  ib. 

the  law  regards  an  attack  upon  a  man's  dwelling  in  the 
night  as  equivalent  to  an  assault  upon  his  person,  ib. 

no  words  or  singing  are  equivalent  to  an  assault,  ib. 

where  a  person  ia  attacked  he  is  not  justified  in  killing,  if 
less  violent  means  will  avert  the  danger,  184. 

an  officer  must  not  kill  for  an  escape,  where  a  party  is  in 
custody  for  a  misdemeanor,  187. 

if  sn  officer  has  reasonable  ground  for  apprehending  his 
life  to  be  in  danger  or  bodily  harm,  he  may  have  re- 
course to  a  deadly  weapon,  if  there  be  none  other  at 
hand,  ib. 

90,  if  he  has  been  rendered,  by  previous  violence,  inca- 
pable of  using  a  less  deadly  weapon,  ib. 

if  there  be  an  affray  and  mutual  blows  pass  in  heat,  snd  the 
officer  kill,  it  will  be  manslaughter,  although  tiie  other 
par^  was  originally  doing  something  unlawful,  ib. 

in  an  indictment  for  murder  the  wounds  need  not  be  de- 
scribed, 189. 

a  charge  of  striking  with  a  piece  of  brick,  not  supported  by 
proof  that  prisoner  struck  with  his^Sf^,  and  deceased 
fell  upon  a  ^iece  of  brick,  193. 

a  charge  that  prisoner  struck  and  beat  deceased  on  the 
head,  not  supported  by  proof  that  he  knocked  him 
down  by  a  blow  on  the  head,  and  that  by  falling  to 
the  ground  deceased  received  a  mortal  wound,  194. 

a  party  not  cognisant  of  the  intention  of  his  comrade  to 
commit  murder  is  not  liable,  though  he  was  con- 
federated with  him  to  do  an  unlawfm  act,  ib. 

HORSE-STEALING. 

borrowing  a  horse  with  a  preconcerted  design  of  stealing  is 
felony,  195. 
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q^mre,  if  iffiproprntiiig  a  atny  hone  it  CbIoiij,  ih. 

a  hoTM  stolen  in  Durbam,  leen  with  prisoner  in  Cnmber- 

land,  and  found  with  him  in  Scotland,  may  he  charged 

to  have  been  stolen  in  Cumberland*  106. 
obtaining  a  horse  under  pretence  of  hirtiig  ia  stealing, 

197,  199. 
possession  in  Scotland  is  eTidence  of  stealing  in  England, 

198. 

HOUSE-BREAKING. 

if  an  indictment  charge  stealing  in  a  dwelHog-house  in 
Liverpool,  it  is  not  necessary  to  add  the  wordi  "  there 
siUtaie,"  199. 

two  closes  were  divided  by  a  straight  wall,  at  each  end  of 
the  wall  was  a  building,  the  buildbg  at  one  end  was  a 
dwelling-house,  at  the  other  end  an  outkotaei  the 
doses  were  each  surrounded  by  a  wall,  which  joined 
its  ends  to  the  dwelUng-honse  and  outhouse;  the 
dwelling-house  opened  into  one  close,  the  outhouse 
into  both;  the  outhouse  was  broken  intoyrosi  the  close 
into  which  the  dweUing-house  did  not  open.  Qiutre^ 
If  the  outhouse  was  within  the  same  curtilage  as  the 
dwelling,  200. 

it  is  not  necessary  that  there  should  be  any  Tiolence  used  in 
order  to  a  *'  putting  in  fear"  under  7  &  8  Geo.  4, 

c  89,— aoi. 

HUSBAND  ARD  WIFE, 

it  is  for  the  jury  to  say,  if  a  woman  who  has  passed  for  the 

wife  of  a  person  is  a  married  woman,  2,  202,  293. 
pleading  to  a  different    name  will   not  conclude    her, 
2,  202. 

nor  to  the  description  "  single  woman,'*  ib. 
but  it  is  prim4  facie  eridence  that  she  is  not  a 
feme  covert,  3,  203. 

IDENTITY, 

of  shoe-marks,  how  to  be  ascertained,  116. 

IMPARLANCE, 

fiMsrs,  if  a  person  who  has  been  in  custody,  but  against 
whom  a  bill  for  a  misdemeanor  only  is  returned,  is 
entitled  to  an  imparlance,  311. 

INCLOSURE, 

qvare,  whether  the  acting  as  a  coDfmissioiier  under  an 

indosure  act  is  evidence  of  a  legal  appointment,  101. 

semble,  diat  if  an  indosure  act  says  that  such  roads,  snd 
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such  only,  as  the  conunissloneT  shall  amid,  shall  be 
public  rcMuls,  all  other  previously.  '^■*'"g  roads  are 
extingiiished,  156. 

INCOMPETENT, 

witness  ordered  out  remaining  in  court,  328. 
married  woman,  25. 

INCOMPETENT  WITNESS, 

firom  remaining  in  court  when  ordered  out,  323. 

INCUMBENT, 

what  proof  required  of  his  being  such,  14,  15. 

INDICTMENT  AND  INQUISITION, 

in  what  respects  they  differ,  54, 

INDICTMENT, 

fMsre,  if  a  copy  of  a  record  of  acquittal  is  not  i^  matter  of 

right,  204. 
different  felonies  not  to  be  gone  into  on  the  same  indict- 
ment, 206. 
exception  under  7  &  8  Geo.  4,  c.  29,  s.  48,  Embezzlement 

Act,  207. 
medical  man  by  false  pretences  causing  a  female  to  strip 

herself  naked,  (*'  see  A»tauW*),  208. 
an  indictment  found  at  the  sessions,  and  transmitted  by 

the  justices  to  the  assizes,  ought  to  be  tried  by  the 

judges  of  assize,  ih. 
a  banlmipt  not  surrendering,  {see  **  Bankrupt"),  210. 
a  bill  of  indictment  need  not  oe  signed  Inr  the  ibreiitan  of 

the  grand  jury,  or  by  any  of  his  fellows,  {see  p.  55, 
.  **  Coroner's  InquisiHon"),  211. 
the  grand  jury  may  correct  their  own  mistakes,  and  strike 

out  a  name  from  a  true  bill,  {see  p,  156,  "  Grand 

Jury"),  ib. 
an  indictment  against  an  accessory  for  a  substantiye  felony, 

under  7  Geo.  4,  c.  64,  s.  9,  ("  Arson**),  3. 

INDICTMENT— PLEADING, 

a  loft,  under  the  same  roof,  may  be  desenbed  as  a  dwell- 
ing-house, {see  p.  32,  "  Burglar^*),  2 12. 

a  cellar  under  a  cottage,  used  as  a  lo^-np  house,  is  not 
the  dwelling-house  of  the  opnstable  who  hires  it, 
nor  an  outhouse  parcel  of  the  cottage,  (see  p»  8, 
"  Arson**),  ib, 

qnmre,  if  a  person,  employed  for  a  lengA  of  time  as  a 
letter  carrier,  may  be  preenmed  to  be  in  the  lenrice 
of  the  post-office,  ih. 
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indictment  for  secreting  a  letter,  2  IS. 
qtunre,  If^  in  an  indictment  under  4>2  Geo.  3,  c.  81,  for 

secnsting  a  letter,  it  be  necessary  to  allege  that  it  was 

done  "in  expectation  of  gain  or  reward,"  216. 
temble,  that  under  7  &  8  Geo.  4,  c  SO,  for  tamultoonsly 

assembling  to  pull  down,  &&,  a  count  for  a  capitid 

ofijpnoe  may  be  joined  with  one  not  capital,  218. 
in  an  indictment  on  Srd  section  of  7  &  8  Geo.  4,  c  30, 

it  is  not  necessBiy  to  aver  thatthe  warps  were  pre- 
.  pared  for,  or  employed  in,  the  manu&ctnre  of^  &c., 

221. 
in  an  indictment  under  the  Night-Poaching  Act,  it  is  not 

necessary  to  aver,  specifi^ly,  that  the  prisoner  en- 
tered the  close  between  the  expiration  of  the  first 

hour  after  sunset,  and  the  b^ginninff  of  the  first  hour 

before  sunrise,  (tee  p.  149,  *'  Oame"),  223. 
an  indictment  for  endeavouring  to  conceal  the  birth  moat 

shew  that  the  child  was  dead,  {see  p.  44,  "  EndewMur^ 

ing,  4«."),  224. 
in  an  indictment  for  cutting,  &c.,  the  charging  &n  intent 

to  disfigure  is  tw^gw,  {tee  p.  60,  "  Cutting,  ^c"),  ib. 
in  manslaughter,  dimensions  of  bruises  need  not  be  stated, 

(tee p.  l76,'*Mantlaughter,"  and  194,  "Murder"),  ib. 
haulm  is  not  straw,  (tee  p.  9,  **  Arton"),  ib. 
counts  for  stealing  and  receiving,  (tee  p.  84,  '*  Ekction**), 

225. 
a  dead  sheep  may  be  described  as  a  sheep,  (tee  p,  302, 

**  Sheep-tteaHsig**),  ib, 
the  word  *'  unlawfiUly,"  when  used  in-  a  statute,  must  be 

used  also  in  an  indictment  under  that  statute,  226. 
a  chaige  of  former  conviction  not  to  be  introduced  with  a 

larceny  count  in  a  capital  indictment,  ib. 
on  a  charge  of  wounding  cattle,  not  necessary  to  shew 

malice  against  the  owner,  (tee  p.  39,  "  Cattle"),  ib. 
on  a  charge  of  indecently  exposing,  &&,  one  instance  may 

be  g^ven  in  evidence  on  each  count,  (tee  p.  83, 

"EUcHon"),  227. 
in  burglary,  it  is  safer  to  lay  the  offence  to  have  been 

committed  in  a  parish  than  in  a  township,  (tee  p.  36, 

"Burglary"),  ib. 
in  an  indictment  for  felony,  a  principal  in  the  second 

degree  must  be  charged  to  have  been  feloniously 

present,  ib. 
on  a  charge  of  wounding,  the  means  need  not  be  stated* 

228. 
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tt|e  wonndB  nee^  not  have  been  inflicted  by  ft  thftip  in- 
strument, 228. 

letters  put  into  pigeon-holes  in  tbe  post-office  for  private 
persons,  are  still  in  the  post-office  within  52  Geo.  3, 
c  143,  s.  3,-229. 

under  the  7  &  8  Geo.  4,  c.  30,  s.  16,  for  destroying  "  cat- 
tle," it  is  not  necessary  to  aver  that  the  animal 
destroyed  was  **cattU,**  229. 

an  indictment,  which  charged  the  prisoner  with  killing  a 
"  gelding,"  was  held  sufficient,  ib. 

under  the  Night-Poaching  Act,  9  Geo.  4,  c  69,  s.  3,  "The 
7th  October,  one  thousand  eight  hundred  and  thirty 
two,"  held,  after  verdict,  to  be  time  imperfecUy 
stated,  and  not  of  the  essence,  232. 

hens  must  be  described  as  tame,  or  they  will  be  taken  to 
heferm  nahtrttf  284. 

1 NDICTMENT— VARIANCE, 

a  bank  post  bill  does  not  answer  ta  the  description  of  a 
bill  of  exchange,  (teep,  90,  "  Embexzlemenf*),  235. 

an  "  n"  instead  of  a  **  u"  held  fiital  in  a  forgery  in- 
dictment, (969 p,  138,  "Forger^*),  ih. 

J.  S.  and  others,  is  not  supported  by  proof  of  J.  S.  and 
one  other,  {see  p.  269,  '*  Partners"),  ib. 

Townend,  instead  of  Tewnend,  held  a  fatal  yariance  on 
an  indictment  for  forgery,  {**eeep,  135,  "  Forgen^*), 
ib. 

property  belonging  to  J.  S.,  the  son,  may  be  described  as 
the  property  of  J.  S.,  though  the  fiUher's  name  be 
also  J.  S.,  236. 

an  arenneut  of  from  two  to  four  a.ic.,  is  sustained  by 
proof  of  from  eleven  to  half-past  four,  237. 

INNOCENT, 

better  that  ten  guilty  ahonld  suffer  than  one  innooent,  26 1. 

INQUISITION, 

difference  between  and  an  indictment,  54. 

INSANITY, 

drunkenness  is  not  insanity,  75,  76. 

when  insanity  U  given  in  evidence,  and  prisoner  is  ac- 
quitted, the  Judge  ought  to  ask  the  jury  if  that  is  the 
ground,  238. 

if  there  be  a  doubt  of  a  prisoner's  sanity,  he  must  not  be 
put  upon  his  trial,  239. 
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INSANITY— (cottiMM^. 

a  juzy  must  be  impanneled  to  tiy  the  fiMti— (mc  p.  64, 
**  Deqf  and  Dumb"),  2Z9, 

INSOLVENT, 

house  occupied  by,  may  be  laid  as  his,  when,  18. 

INTENT, 

in  buzglary,  may  be  inferred  from  ctrcumsUnees,  37. 

INTERRUPTION, 
rape,  889. 

IRELAND, 

note,  bank  of,  uttering  in  England  an  indictable  offence, 
142. 

JOINDER  OF  COUNTS,— (#eep.83,tit«Efec«oi»)." 
indictment — ^pleading,  218. 

JUDGE, 

of  assize  and  gaol  delivery  cannot  bail  a  person  not  in 

gaol,  20. 
ought  to  try  indictments  found  at  setaions,  274. 
may  respite  recognisances  taken  before  coroner,  294. 

JURISDICTION, 

the  admiralty  snd  common  law  jurisdiction  may  be  alter- 
nate, according  as  the  tide  is  in  or  out,  243. 

JURY, 

an  alien  is  entitled  by  6  Geo.  4,  c  50,  s.  47,  to  a  jury  com> 
posed  of  one  half  foreigners,  244> 

LABOUR, 

medical  man  neglecting  a  woman  in,  is  manslaughter  if 
death  ensue,  181. 

LARCENY, 

if  a  horse  be  borrowed  with  a  preconcerted  design  of 
stesling,  it  is  a  felony,  845,  847. 

quare,  if  the  appropriating  a  stray  horse  is  felony,  245. 

a  horse  may  be  charged  to  hsTe  been  stolen  in  Cumber- 
land, if  seen  in  prisoner's  possession  in  that  connty, 
though  it  was  originally  stolen  in  Durham,  246. 

in  larceny,  «t  is  not  necessary  that  the  party  should  be 
seen  to  do  the  act,  248. 

neither  is  it  necessary  that  any  part  of  the  property  should 
be  found  upon  him,  248. 

in  larceny,  encouragers  are  guilty,  though  the  actual  theft 
be  by  another  hand,  249. 
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LABCENY--(ceiirt»flfe<0. 

to  ooMtitute  Uveeny,  it  it  not  neoeMaty  tint  tbe  property 

■Iwidd  be  actoiillj  canried  away,  S49. 
liftiiig  a  bag  from  the  bottom  of  the  boot  of  a  stage-coach 

bald  larceny,  though  not  removed  entirely  there- 

fromi  ibm 
to  Gonstitnte  larceny  there  mmt  be  ao  mtimmt  /urandi  at 

the  time  of  talang,  251. 

LATCH  OF  DOOR, 

lifting,  is  a  JbrealdBg,  3$» 

LAUDANUM, 

negligently  adininisteiing  by  mistake,  manalangfater,  169. 

LESSEE  OF  TOLLS, 

toU-hooae  laid  as  his,  3L 

LETTERS, 

what  constitutes  a  service  under  the  poat-offioe,  100,  213. 

what  amounts  to  secreting  a  letter,  216. 

a  post-master  deliyexing  letters  bimd  fide  to  the  assignee 
of  a  bankrupt,  is  not  gnnlty  of  wittingly,  &c  detain- 
ing them  within  0  Anne,  c.  10,  s.  40, — 252. 

LIFTING  UP, 

a  bag  from  the  boot  of  a  coach  is  an  asportation,  249. 
lifting  a  window  is  a  breaking,  33. 
but  not  if  it  be  open  34. 

LOCK-UP  HOUSE, 

not  a  dwelling-house,  8,  212. 

LOFT. 

under  roof  of  dwelling-house  may  be  described  as  a 
dwelling-house,  32. 

LONDON, 

defendant  at  York  may  put  in  bail  i»  London,  19. 

LUNACY,  (see  "  lntamt^%  238. 

MACHINE- BREAKING,  («ee  <' JUo^'). 

MALA  PRAXIS,  (tee  '*  AttauU"),  11. 

MALICE, 

cattle  maiming,  39.  • 

general,  evidence  of,  when  not  admissible,  112. 

MANSLAUGHTER,  169.— See  also  "  Medical  Men,"  262. 

MANUFACTURES, 

destroying,  221. 
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MARRIAGE.    See  «  Bigamy,*'  259. 

on  an  indictment  for  bigunyi  proof  moat  be  giTen  that  the 
woman  taken  to  wife  is  the  woman  named  in  the  in- 
dictment, t^ 

held,  that  a  person  who  has  given  in  a  wrong  name  for 
the  publication  of  banns,  and  who  manies  a  woman 
by  that  name,.is  not  at  liberty  to  shew  that  it  was  not 
her  proper  name,  260. 

MASTER  OF  BOAT  ON  CANAL, 

may  bring  trespass  for  injury  to,  287. 

MA2:iMS, 

the  greater  the  crime,  tl^  stronger  the  proof  reqoixed  to 

oonvict,  261. 
.it  is  better  that  ten  guilty  men  should  escape  than  diaf 

one  innocent  man  should  suifer,  261. 
drunkenness  is  no  excuse  for  crime,  262. 

MEANS  OF  WOUNDING, 
need  not  be  stated,  228. 
death  improperiy  stated,  193, 194, 

MEDICAL  MEN, 

sembk,  that  if  a  person,  not  having  a  medical  education, 
and  in  a  place  where  medical  men  abound,  adminis- 
ters a  wrong  medicine,  and  thereby  causes  death,  he 
is  guilty  of  mauslaaghter,  262. 

MEDICINE, 

administering  wrong,  169,  172, 181. 
MENACE, 

as  contradistinguished  from  a  caution,  48. 
MEETING, 

conduct  of  a  party  at,  evidence  when,  115. 
MINOR, 

cannot  enter  into  recognisances,  294. 

MISDESCRIPTION  AND  MISNOMER,  264. 
indictment— pleading,  212  «l  seq. 
indictment-^variance,  235  et  teq, 

MISDEMEANOR  AND  FELONY, 

on  an  indictment  for  a  felony,  jury  cannot  convict  of  mia- 

demeanor,  26. 
on  an  indictment  for  misdemeanor,  a  defendant  on  bail 

not  bound  to  stand  in  the  dock,  ib» 
when  a  person  is  deaf  and  dumb,  the  cause  of  standing 

mute  should  be  found  by  a  jury,  t&. 
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MISTAKES, 

gnmd  jury  may  amend  their  own,  155. 

NAMES, 

if  a  &ther  and  aon  have  the  same  Christian  name,  e.  g. 
J.  S*,  the  son  may  be  described  as  J.  S.,  286. 

NEGLIGENCE, 

sitting  inside  a  cart,  instead  of  being  at  horse's  head,  168. 
furnishing  wnmg  medicine,  169. 
administering  noxious  medicine,  172. 
slinging  a  CMk  in  a  dangerous  manner,  180. 

NIGHT-WALKERS, 
who  axe,  52. 

NOTES, 

foiged,  of  a  different  bank,  found  in  prisoner's  posses- 
sion, eridence  of  guil^  knowledge,  102. 

ou^ere,  if  they  be  the  sulject  of  another  indictment,  103. 

neld  to  be  evidence  notwithstanding,  ib. 

even  though  the  witnesses  who  proTe  them  forged  are  not 
on  the  back  of  the  indictment,  104. 

NOTICE, 

a  bai^rupt  in  custody  is  not  bound,  under  6  Geo.  4,  c.  16, 
s.  112,  to  give  notice  where  he  is  to  the  commis- 
sioners, 21. 

though  the  detainer  be  coIlusiTe,  ib. 

notice  to  a  prisoner  in  gaol  on  Monday,  to  produce  forged 
note  on  Wednesday,  not  sufficient,  267. 

OBSCENITY, 

on  an  indictment  for  exposing  the  person,  one  instance 
may  be  proved  on  each  coimt,  268. 

"  obscenely  and  scandalously,"  in  a  common  law  indict- 
ment, supply  the  place  of  the  word  "unlawfully,"  227. 

OCCUPATION,  27,  28. 

ONE  THOUSAND  EIGHT  HUNDRED  and  THIRTY^ 
TWO,  238. 

PARISH, 

har^ixry  should  be  laid  to  have  been  committed  in,  36. 

PJRTICBPS  CRIMINIS, 

if  a  woman  be,  it  is  for  the  jury  to  say  if  she  be  the  wife 
of  another  prisoner,  203. 

charging  an  intent  to  deiraud  J.  S.  and  others,  is  not  sup- 
ported by  proof  of  J.  S.  and  one  other,  269. 

PENETRATION, 

sufficient  to  constitute  rape,  92,  94. 
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PEN-KNIFE, 

stabbing  with,  163. 

PERJURY, 

a  |»arty  sweariag  oae  way  on  Mie  oeoanon,  and  a  diffeient 

way  on  anot^r,  is  not  necessaiily  goilty  of  peijuiy, 

270. 
from  two  in  the  morning  nntil  four,  is  sii|»poiied  by  proof 

of  from  eleven  till  half-past  four,  871. 

PERSON, 

stealing  from,  304. 

PIGEON-HOLES, 
in  post-office,  228. 

PLEA, 

qtuere,  if  prisoner  may  withdraw,  279. 

PLEADING, 

wife  pleading  to  the  deoeription  of  sin^e  woman,  3. 

and  to  a  difi^ront  name  from  her  lepoted  husband,  U. 
See  **  Indieiment-'Pleadktg;*  212, 234,  and  *'  iuHdment-' 
Variance,"  234,  241. 

POACHING,  149,  223. 

POISONING,  169,  172. 

POSSESSION, 

in  Cumberland,  of  hone  stolen  in  Dniham,  198. 
in  Durham,  of  property  stolen  in  Yorkshire,  316. 

POST-MARK, 
evideoBoe,  99. 

POST-OFFICE,  101,  212. 

PREDISPOSING 

cause  of  death,  164. 

PRISONER, 

not  entitled  to  see  depositions,  277. 

PROCLAMATION, 

costs  allowed  after,  to  prosecutor,  134. 

PROCUREMENT, 

of  base  coin  in  county,  42. 

of  witnesses  to  support  a  charge,  305. 

PROSECUTOR'S  EXPENSES, 

disallowed  at  request  of  grand  jury,  132. 

PULL  DOWN, 

bq^inning  to,  what  constitutes,  296» 
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PRACTICE, 

different  Moniet  not  to  be  proyed  in  one  indictment,  272. 

prisoner*!  witnesses  not  allowed  to  be  examined  before  he 
makes  his  defence,  273. 

a  wrong  senttnoe  may  be  Tacated^  and  a  right  one  passed 
at  the  fbUowingaanzes,  ib, 

a  wrong  verdict,  though  recorded,  may  be  vacated,  274. 

before  7  &  8  Geo.  4,  c  28,  s.  tf ,  a  person  attaint  conld  not 
be  tried  for  a  previous  clergyable  felony,  ib, 

the  Judges  of  Assise  htsw  power  to  try  indictments  found 
at  sessions,  ib. 

'  fiutrt,  if  acny  aeoeasory  to  a  fehmy  can  be  tried  for  a  con- 
spiracy after  the  death  of  the  principal,  1,  274. 

a  defendant  in  miademeaiior  must  appear  and  plead  before 
he  can  be  allowed  to  traverse,  275. 

a  bill  for  felony,  and  a  bill  for  misdemeanor,  ought  not  to 
be  presented  at  the  same  time  against  the  same 
party,  85,  276. 

former  conviction  ought  not  to  be  introduced  into  a  capital 
indictment,  149, 276. 

a  former  conviction  is  part  of  the  indictment,  277. 

prisoner's  counsel  not  allowed  to  see  fhe  depositions,  277. 

prisoner  discharged  at  request  of  the  grand  jury,  T55,  277. 

the  grand  jury  may  amend  their  own  nustakes,  ib. 

removal  of  record  from  city  to  county  court,  278. 

a  count  for  stealing  not  to  be  joined  to  a  count  for  receiv- 
ing against  the  same  party,  279. 

fiHsrs,  if  a  prisoner  may  withdraw  his  plea  of  not  guilty, 
after  the  juiy  is  chavged,  279. 

a  record  made  up'dnring  the  asaixes  is  not  impeachable, 
280. 

PRISON-BREAKING. 

a  record  made  up  during  the  assizes  from  the  in^ctment, 
and  the  minutes  of  the  proceedings  of  the  courf ,  must 
have  full  credit  given  to  it,  if  it  comes  from  the  pro- 
per custody,  280. 

PROPERTY,  OWNERSHIP  OF, 

occupation  by  a  servant  for  his  own  benefit,  27,  28. 

by  a  toll- collector,  31. 
a  promissory  note  assigned  to  trustees  under  a  deed  of 

separation  between  a  man  and  wife,  is  the  property 

of  the  trustees,  17. 
goods  the  property  of  peiwms  unlaiown,  how  to  be  laid  in 

an  indictment,  1 18,  n. 
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FROPERTY,  OWNERSHIP  OF^anUimted). 

the  master  of  a  fly-boat  on  a  canal  has  a  qtudified  property 
in  thehoat and  tackle,  287. 

RAPE, 

emission  may  be  inferred  from  circumHueea,  288. 

before  9  Geo.  4,  c.  31,  s.  18,  emission  was  essential  to  con- 
stitute rape,  288. 

temble,  thatunce  9  Geo.  4,c  31,  s.  18,  penetration  is  suffi- 
cient, 290. 

quare,  if  penetration  sufficient  where  emission  is  negBtived, 
291. 

penetration  is  snffioient  though  emission  be  expressly  ne- 
gatived, 292. 

general  observations  as  to  consent,  293. 

RATIONS .  TENURM, 

what  is  evidence  of  liability  to  repair,  158. 

RECEIVING  STOLEN  GOODS, 
from  person  unl^own,  1 17. 
joinderof  counts,  83,  225. 
the  confession  of  the  principal  is  not  evidence  against  the 

receiver,  119. 
receiving  a  dead  sheep  is  receiving  a  sheep,  302. 

RECOGNIZANCES, 

a  minor  cannot  enter  into  recognisances,  294. 

judge  of  assize  may  respite  recognizances  taken  before 
coroner,  ib, 

a  person  gone  abroad  and  not  heard  of  for  four  years  and 
a  half,  recognizances  of  wife  admitted,  295. 

dischaige  of  recognizances  refused  until  grend  jury  dis- 
charged, though  on  motion  of  prosecutor,  ib. 

prisoner  Hboated  on  his  own  recognizances,  prosecutor 
being  absent  on  his  own  affiurs,  296. 

Judge  at  York  refrued  to  bind  a  constable  to  prosecute  a 
prisoner  under  indictment  who  had  escaped  from 
Lancaster  castle,  and  was  retaken,  ib. 

RECORD, 

removal  of,  horn  city  to  county,  280. 

REMOVAL  OF  RECORD,  &c,  ib. 
RETURNING  FROM  TRANSPORTATION,  307. 

REWARD, 

for  activity  in  and  towards  apprehending  felons,  does  not 
apply  in  case  of  sacrilege,  129. 

RIOT, 

under  7  &  8  Geo.  4,  c.  30,  s.  8,-296. 
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b^ginmng  to  pull  down,  means  the  deitoolition  of  a  part 
with  inteikt  to  demolish  the  whole,  297. 

on  an  indibtment  for  a  riot,  the  defendants  must  be  proved 
'to  haye  been  present  before  the  riot  can  be  gone 
into,  300. 

ROAD.    See  "Hlgkwt^',  159. 

ROBBERY, 

nmning  against  a  person  to  diyert  his  attention,  and  then 

picking  his  pocket,  is  a  robbery,  300. 
siuTounding  a  person  so  as  to  render  resistance  haaardous 

*     or  vain,  is  robbery,  801. 
the  force  necessary  to  constitQte  robbery  must  precede 

the  theft,  301. 

SACRILEGE, 

reward  for  activity  under  7  &  8  Geo.  4,  c  64,  s.  28,  not 

applicable  to  cases  of  sacrilege,  129. 
where  a  statute  means  a  church  to  be  included,  it  recites 

the  word  sacrilege,  ib, 
the  word  "  house"  does  not  include  a  church,  though  at 

common  law  it  was  termed  the  **  House  op  God,*' 

ib, 

SASH-LIFTING 

a  breaking,  33. 
if  open,  not,  34. 

SCOTLAND, 

royal  bank  ot,  44,  98,  113. 

SECRETING, 

a  letter,  what  is,  252. 

SEPARATION, 

between  man  and  wife,  deed  of,  property  assigned  vests 
in  trustees,  17. 

SERVANT, 

occupation  by,  bniiG^aty,  27,  28. 
evidence,  114. 

SERVICE  UNDER  POST-OFFICE, 
what  is,  100,212. 

SESSIONS, 

indictment  found  at,  may  be  tried  at  astiies,  208. 

SHEEP-STEALING, 

a  dead  sheep  it  rightly  deaeribed  m  a  sha^,  303. 

R 
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SHERIFF, 

the  Bail  of  Thanet,  hereditary  high-ahezjff  of  Westmor- 
land, dying,  the  assixeB  were  pos^ned,  tkere  being 
no  one  who  could  legally  aumnopn  a  grand  jury,  304. 

SHOET-MARKS, 

evidence,  when,  116. 

SHOOTING,  MALICIOUSLY, 

Uio  gun  most  be  prored  to  hare  been  loaded,  as  the  in- 
dictmeht  aUeges,  123. 

SHOP.BOOK, 

not  eyidence,  101,  *   .        t 

SINGING  MENACINO  SONGS,       • 

will  notinatify  firing,  184.  ^ 

SINGLE  WOMAN,  ^ 

tifeme  covert  pleadipg  to,  will  not  copdude  her,  3. 

SKILL, 

want*  of,  in  ndedical  men,  181.- 

SLINGINQ:  A  CASK  NEGLIGENTLY, 

manslaughter,  180. 

STEALING  FROM  THE  PERSON, 

lifting,  a  pocket-book   an  inch  from  the  pocket  is  not, 
304. 
but'it  is  a  larceny,  ib. 

STOLEN  PROPERTY, 

found  in  house,  not  conclusive  that  owner  stole  it,  1 15. 

STOPPING  UP  A  WAY, 
evidence,  157. 

STRAW, 

haulm  is  not,  9. 

SUBSTANTIVE  FELONY, 

indictment  of  accessory  for,  under  7  Geo.  4,  c.  64, — 3. 

SUNDAY, 

Sunday  in  law  is  a  day  of  rest,  305. 
not  necessary  to  put  a  letter  in  on  Sunday,  or  to  do  acts 
ejuadem  gen^rit,  ib, 

TAXATION  OF  COSTS, 

expenses  of  attorney  in  criminal  proceedings  not  taxable 
306. 

TERMINUS, 

town  maybe,  of  a  highway,  157- 
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THREATENING  TO  ACCUSE*  &o. 

direfttaiUBg  to  procuze  witneases  to  luppoit  a  chuge  al- 
'  ready  made,  is  not  a  threatening  to  accuse,  305. 

^  THROWING  STONES, 

down- a  mine,  manslaughter,  179.    . 

i  TIME, 

not  of  the  essence,  232. 

TOLL-HOUSE, 

laid  as  the  house  of  the  occupier,  31. 

TOWNSHIP, 

the  aSBefice  of  huiglary  should  not  be  laid  in,  3. 

TRANSP6RTATIPN,  RETURNING  FROM, 

a  pardon  on  condition  tA  be  transported  to  some  parts  be- 
yond the  seas,  is  not  the  same  in  efiecf  as  a  condition 
to  be  transported  to  liew  South  Wales,  or  some  of 
the  islands  a^Jaoent,  307.. 

TRAVERSE, 

where  an  indictment  is  quashed  by  consent,  and  another 
preferred  at  a  subsequent  assize,  the  psxtj  charged 
is  entitled  to  traverse,  for  the  former  indictment  does 
not  operate  as  a  notice  within  60  Geo.  3  &  1  Geo.  4, 
c4;s.  3, — 309. 

the  60  Geo.  3  &  1  Geo.  4,  c.  4,  s.  3,  does  not'apply  to  fe- 
lonies in  any  shape,  311. 
nor  does  sect  5,  ib, 

a  person  in  custody  for  felony,  against  whom  a  bill  for  a 
misdemeanor  only  is  found,  is  entitled  to  traverse, 
ib. 

qnartf  if  he  be  entitled  to  imparl,  312. 

qiuere,  if  a  recognizance  to  answer  to  a  specific  misde- 
meanor applies  to  all  misdemeanors  ejusdem  generitt 
313. 

and,  quare,  if  so,  does  it  take  away  the  defen- 
dant's right  to  traverse,  313. 
if  a  bill  for  a  misdemeanor  be  found  against  a  prisoner 
under  trial  for  felony,  he  is  not  bound  to  plead  to  it 
until  the  next  assizes,  314. 

TRESPASS, 

civil,  wiU  not  justify  firing  at  the  trespasser,  184. 

TRIAL,  PUTTING  OFF, 

Jndge  of  gaol  delivery  may  put  off  a  trial  for  felony  as 
well  as  for  a  misdemeanor,  315. 
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TRIAL,  PUTTING  OFF— {«m«iiii«<0. 

where  a  trial  was  postponed  at  the  proteentot's  leqnest, 
he  being  absent  on  his  ptiyate  amdra,  the  Judge  libe- 
rated the  prisoner  on  his  own  recognisaaoes,  315. 

VACATING  VERDICT,  274. 

VENUE, 

the  admiralty  and  common  law  jniisdiction  may  be  alter- 
nate, according  as  the  tide  is  in  or  oat,  816. 

if  goods  are  stolen  in  Y.,  and  not  carried  for  several  months 
after  into  D.,  it  will  nerertheless  be  a  continuing 
felony  in  D.,  ib. 

a  horse  stolen  in  Durham,  seen  in  possession  of  prisoner 
in  Cumberland,  and  foimd  with  him  in  Scotland, 
may  be  laid  to  hare  been  stolen  in  Cumberland,  317. 

if  part  of  a  deed  be  forged  in  Cheshire,  and  the  remaining 
part  be  forged  in  Lancashire,  it  is  a  forgery  of  the 
whole  in  Lancashire,  tft. 

VOLENTI  NON  FIT  INJURIA, 

does  not  apply  to  a  child  mider  ten  years.  15. 

UTILITY  OF  A  ROAD, 

to  the  public,  is  evidence  of  its  being  a  public  road,  115. 

UNKNOWN  PROPERTY, 

to  be  laid  in  person,  when,  117. 

UNLAWFULLY, 

if  used  in  a  penal  statute,  must  ti-ppeai  in  the  indict- 
ment, 9. 

UTTERING, 

**  I  promise  to  take  this  as  30f.,  on  demand,  in  part  for  a 

2L  note,  value  received;"  held  not  a  promissory  note, 

319. 
a  receipt,  signed  with  initials  only  at  the  bottom  of  an 

account,  and  not  explained  by  innuendos,  held  not 

within  2  Geo.  2,  c  25, — 320. 

WAREHOUSES, 

burglary  in,  28,  30. 

WARRANT, 

constable  not  bound  to  part  witili,  ib, 

WAY,  (ne  "  HSghtpa^M"),  157. 

WHITTLE, 

killing  with,  162. 

WIFE, 

pleading  to  the  description  of  single  woman,  3, 97. 
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WIFE— (cmfiMaMf^). 

and  to  a  different  name  from  her  reputed  husband,  t6. 
it  is  a  question  for  the  jury,  whether  a  fwmt  covert  is  the 
wife  of  an  accomplice,  203. 

WINDOW, 

lifting,  is  a  breaking,  33. 
not,  if  open,  34. 

WITHDRAWING  PLEA, 
fuare,  if  prisoner  may,  239. 

WITNESSES, 

jury  called  back  to  hear  the  evidence  of  a  witness,  320. 

fiuere,  if  an  adverse  witness  may  be  led,  322. 

witnesses  on  back  of  the  bill  of  indictment  not  sworn, 
prisoner  released,  322. 

the  incompetency  of  a  felon  about  to  be  a  witness  must 
be  proved  by  the  record  of  his  conviction,  323. 

in  the  Exchequer,  if  a  witness,  ordered  out  of  court,  re- 
mains in,  it  renders  him  incompetent,  325,  n. 
but  not  so  in  the  other  courts,  ib. 

the  admitting  him  or  not,  under  such  circumstances,  is  in 
the  discretion  of  the  Judge,  ib. 

a  witness  is  not  bound  to  answer  the  question,  whether  his 
house  is  not  a  gambling-house,  326. 

WITNESS  TAKEN  ILL, 

expenses  allowed,  133. 

WITTINGLY,  WILLINGLY,  &c., 

when  not  applicable  to  detaining  a  letter,  252. 

WOMAN  IN  LABOUR, 

neglect  of,  181. 

WORDS  AND  GESTURES, 
cannot  justify  firing,  61, 184. 

WOUND, 

means  of,  need  not  be  described,  61. 
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ADVERTISEMENT. 


I  AYAiL  m^rself  of  the  publication  of  this  Second 
Vohime  of  Northern  Circuit  Crown  Reports,  to 
Teoor4  mj  grateful  sense  of  the  ready  and  kind 
manner  in  which  the  learned  Judges,  to  whom 
I  applied  to  correct  my  notes  of  their  respective 
judgments,  undertook,  and  performed  the  task. 

The  decisions  of  the  fifteen  Judges  upon  points 
reseryed  in  Criminal  Cases,  are  considered  in  ge- 
neral to  be  of  higher  authority  than  those  of  an 
individual  Judge;  but  it  maybe  observed,  that  the 
cases  which  come  before  the  fifteen  are  seldom 
argued  by  counsel,  and  being  considered  in  pri- 
vate,  the  reasons  or  grounds  of  their  decisions 
are  not  furnished  to  the  Profession;  whereas,  the 
decisions  of  a  single  Judge  are  generally  upon 
points  taken  at  the  trial,  which  are  discussed 
before  him«     If,  therefore,  they  have  not  the  au- 


Tl  ADVERTISEMENT. 

thority  of  numbers^  they  have>  at  least,  that  of 
being  the  result  of  a  judgment  fonned  npon 
hearing  the  arguments  of  the  opposing  eomisel, 
and  the  Profession  are  benefited  by  the  grounds 
of  the  decision  being  publicly  declared. 

With  this  single  remark,  the  present  Tolnme  is 
offered  to  the  notice  of  the  Profession,  with  a 
confident  hope,  that  it  inll  be  found  to  contain 
much  that  is  yaluable,  both  as  regards  l^al  doc- 
trine and  the  general  practice  of  the  Criminal 
C!ourt. 

G.  A.  Lewin. 

1,  Elm  Ckmrty  Temple, 
Feb.  9th,  1839. 
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II  On  this  occasion  the  Assizes  were  held  by  acyoumment 
at  Liverpool  for  the  first  time,  pursuant  to  an  order  in  Council 
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ABDUCTION. 


Wakefield  and  Others'  Case.  S^^lSi? 

'l827- 


LiAM  Wakefield  (his brother).  Frances  Wake-  Bnheinss 

^  '  against  her 

FIELD,  and  Edward  Thevenot,  were  charged  y^J}»jo;*™7 


£dWABD  Gibbon  Wakefield,   and  Wil-  conspiracy 

to  take  away 
anA« 
agaii 
^11, 

with  conspiring  together  to  take  away  an  heiress 
against  her  %iinlly  and  to  cause  and  procure  her  to 
marrj  one  of  the  defendants,  in  violation  of  the 
statute  3  Hen. 7,  c.  2. 

They  were  also  charged  with  conspiring  to-  ajio,  to  take 
grther,  to  take  and  cany  away  a  maidy  under  the  away?!^^ 
age  of  sixteen,  and  UTimarriedy  from  the  custody  age  of  iix- 

.  teen  and  un- 

of  her  instructors,  and  to  marry  her  to  one  of  the  nuxried. 

*'  contrary  to 

defendants,  without  the  knowledge  and  consent  l^^jf-^ 

°  M.  C.8. 

of  her  father,  in  violation  of  the  4  &  5  P.  &  M. 
C.8. 

The   statute  of  Hen.  7,  intituled   "  An  Act  3  h.  7,  c.  2. 
against  taking    away  of  women    against   their 
wiDs,"  is  as  follows: — 

"Item. — ^Where  women,  as  well  maidens  as 
widows  and  wives,   having  substances,  some   in 


2  CROWN    REPORTS. 

/        3  H.7,  C.2.     goods  moveable,  and  some  in  lands  and  tenements, 
t  p  ^/\^>)  ^^?and  some  being  heirB  apparent  inito  their  ances- 
^  -.  *  tors,  for  the  lucre  of  such  substances  been  often- 

times taken  by  misdoers  contraiy  to  their  wUl, 
and  after  married  to  such  misdoers,  or  to  other  hy 
their  assent,  or  de/oiled,  to  the  great  displeasure 
of  God,  and  contraiy  to  the  king's  laws,  and  dis- 
paragements of  the  said  women,  and  utter  heavi- 
ness  and  discomfort  of  their  friends^  and  to  the 
evil  example  of  all  other,  it  is  therefore  ordained, 
established,  and  enacted,  by  our  sovereign  lord 
the  king,  by  the  advice  of  the  Lords  spiritual  and 
temporal,  and  the  Commons,  in  the  said  parlia- 
ment assembled,  and  by  authority  of  the  same, 
that  what  person  or  persons  from  henceforth  that 
taketh  any  woman  so  against  her  will  unlawfnUy, 
that  is  to  say,  maid,  widow,  or  wife,  that  such 
taking,  procuring,  and  abetting  to  the  same,  and 
also  receiving  wittingly  the  same  woman  so  taken 
against  her  will,  and  knowing  the  same,  he/elojiy: 
and  that  such  misdoers,  takers,  and  procurators  to 
the  same,  and  receitors,  knowing  the  said  offence 
in  form  aforesaid,  be  henceforth  reputed  and 
judged  as  principal  felons*.*' 


*  Sect  2,  provides,  *'  That  this  act  extend  not  to  any 
person  taking  any  woman,  only  claiming  her  aa  his  ward 
or  bond-woman." 
»  Elis.  c.  9.        The  .^9  Eliz.  c.  9,  recited  the  act  of  Henry,  and  made  the 
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The  Stat.  4  &  5  P.  &  Mary,  c.  8,  intituled,  4asp.aM. 

c.  8. 

**  Afi  Act  for  tiie  punishment  of  such  as  shall  take 
awaj  maidens  that  be  inheritors,  being  within  the 


aflenee  capital,  as  against  principals,  procurers,  and  ac- 
eessaries  before  the  fact:  and  so  it  remained  until  the  pass- 
ing of  the  1  Geo.  4,  c.  115,  (1820),  by  which  the  capital  i  O.  4,ciifi. 
penalty  was  repealed. 

In  the  construction  of  8  Hen.  7,  c.  2,  it  has  been  deter- 
mined:— 

1.  That  the  indictment  must  allege  that  the  taking  was 
tat  here  ;  for  such  are  the  words  of  the  statute. 

2.  In  order  to  shew  this,  it  must  appear  that  the  woman 
has  substance,  either  real  or  personal,  or  is  an  heir  apparent 

3.  It  must  appear  that  she  was  taken  away  against  her 

4.  It  must  also  appear  that  she  was  aflenurds  married  or 
defiled. 

And  though  possibly  the  marriage  or  defilement  might 
be  by  her  subsequent  consent,  being  won  thereunto  by 
flatteary  after  the  taking,  yet  this  is  felony  if  the  first 
taking  was  against  her  will.  And  so^  vice  verta,  if  the 
woman  be  originally  taken  away  by  her  own  consent,  yet  if 
she  afterwards  refuse  to  continue  with  the  offender,  and  be 
ibroed  against  her  wiUas  if  sheneyerhad  given  any  consent 
at  aD;  for,  till  the  force  was  put  upon  her,  she  was  in  her 
own  poiwer.  4  BL  Com.  208;  citing  1  Hawkins,  P.O.  110; 
1  HaL  P.  C.  660. 

It  has  been  held,  that  where  the  female  is  under  no  re- 
Btaint  at  the  time  of  marriage,  those  who  are  present,  but 
iHio  ace  ignorant  of  the  previous  ciroumstances,  will  not 
share  in  the  guilt  of  the  abduction.   Cro.  Car.  489 — 493. 

b2 
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4  »  5  P.  &  M-  age  of  sixteen  years,  or  that  marry  them  without 
*■  *'  consent  of  their  parents/'  enacts  as  follows: — 

Sect.  3,  "  If  any  person  or  persons  ahove  the  age 
of  fourteen  years  shall,  from  and  after  the  first  day 
of  April  next  coming,  unlawfully  take  or  convey, 
or  cause  to  he  taken  or  conTeyed,  any  maid  or 
woman  child,  unmarried  *,  heing  within  the  age 
of  sixteen  years,  out  of  or  from  the  possession, 
and  against  the  will  of  the  father  or  mother  of 
such  child,  or  out  of  or  from  the  possession,  and 
against  the  will  of  such  person  or  persons  as  then 
shall  happen  to  have  hy  any  lawfrd  ways  or  means 
the  order,  keeping,  education,  or  gOTemance  of 
any  such  maiden,  or  woman  child,  that  then 
every  such  person  and  persons  so  offending,  being 
thereof  lav^Hully  attainted  or  convicted  by  the 
order  and  due  course  of  the  laws  of  this  realm 
(other  than  such  of  whom  such  person  taken 
away  shall  hold  any  lands  or  tenements  by  knig^f  s 
service),  shall  have  and  suffer  imprisonment  of 
his  or  their  bodies  by  the  space  of  tioo  whole 
years,  without  bail  or  mainprize,  or  else  shall  pay 
such  fine  for  his  or  their  said  offence  as  shall  be 


X 


*  In  Eex  V.  Comforth  and  others,  Strange,  1 162,  the  court 
granted  an  information  against  the  defendants  for  takiof 
away  a  natural  daughter  under  sixteen,  living  under  the 
eare  of  her  putative  father;  being  of  opinion  that  it  vis 
within  the  3rd  section  of  the  act 
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isnessed  by  the  council  of  the  queen's  highness,  4  »  s  p.  k  m. 
her  heirs,  or  successors,  in  the  star  chamber,  at 
Westminster.'* 

Sect.  4,  "  And  if  any  person  &c.,  after  &c., 
shall  so  take  away,  or  cause  to  be  taken  away,  as 
is  aforesaid,  and  deflower  any  such  maid  or  woman 
child  as  is  aforesaid,  or  shall  against  the  will,  or 
unknowing  of  or  to  the  &ther  of  any  such  maid  or 
woman  child,  if  the  father  be  in  life,  or  against  the 
win  or  unknowing  of  the  mother  of  any  such  maid 
or  woman  child  (having  the  custody  or  goTemance  of 
such  child,  if  the  father  be  dead),  by  secret  letters, 
messages,  or  otherwise,  contract  matrimony  with 
any  such  maiden  or  woman  child  *,  except   such 

*  Under  this  act  there  must  have  been  a  continued  refnaal 
in  the  parent  or  guardian  to  consent  to  the  marriage,  "  for 
if  he  once  agpree,  though  afterwards  he  dissent,  yet  it  is  an 
anent  within  the  statute."    Calthrop  t.  Axtel,  8  Mod.  169. 

If  a  parent  place  a  daughter  under  the  care  of  another, 
vhohy  collosion  marries  her  to  his  own  son,  the  case  will  not 
be  within  the  act  if  the  marriage  be  solemnized  in  a  parish 
dnirch,  at  a  canonical  hour,  and  without  any  attempt  at 
pirracy. 

In  this  case,  Jefferie*,  C.  J.,  said,  that "  The  statute  was 
made  to  prevent  children  from  being  seduced  from  their 
parents  or  guardians  by  flattering  or  enticing  words,  pro- 
mises, or  gifts,  and  married  in  a  secret  way  to  their  dis- 
ptngement"    Hick*  v.  Goref  3  Mod.  84. 

A  mother,  notwithstanding  her  subsequent  marriage, 
stiU  retains  the  guardianship  of  her  child:  she  has  in  law  the 
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4A5F.4cM.  contracts  of  matrimony  as  shall  be  made  by  the 
consent  of  such  person  or  persons  as  by  the  title 
of  wardship  shall  then  haye  or  be  entitled  to 
have  the  marriage  of  such  maid  or  woman  child; 
that  then  eveiy  such  person  or  persons  so  offend- 
ing, being  thereof  lawfully  convicted  as  aforesaid, 
shall  suffer  imprisonment  of  his  or  their  bodies  by 
the  space  of  five  years,  without  bail  or  mainprise, 
or  else  shall  pay  such  fine  for  his  or  their  said 
offence  as  shall  be  assessed  by  the  said  council  in 
the  said  star-chamber;  the  one  moiety  of  all 
which  forfeitures  and  fines  shall  be  to  the  king 
and  queen's  majesties,  her  heirs  and  suocesson, 
the  other  moiety  to  the  parties  grieved  *** 

castody  of  her  pezson,  though  the  daughter  has  volontazily 
left  her  seTeral  hours  hefore  the  contract  of  mtrriage;  fx 
*'  this  custody  is  inseparably  annexed  to  the  person  of  the 
mother."  The  consent  of  the  8tep-&ther  is  altogefiier 
immaterial.  RateUff*s  cate,  3  Co.  39  b. 

*  By  the  6th  section,  it  is  enacted,  '*  That  if  any  womsa 
child,  or  maiden,  abore  the  age  of  twdve  years,  and  nnder 
sixteen,  do  at  any  time  consent  or  agree  to  such  person  that 
so  shall  make  any  contract  of  matrimony  contraiy  to  the 
form  and  effect  of  this  statute,  that  then  the  next  of  kin  of 
the  same  woman  child,  or  maid,  to  whom  the  inheritaoee 
should  descend,  return,  or  come,  after  the  decease  of  the  laine 
woman  child,  or  maid,  shall,  from  the  time  of  the  assail 
and  agreement,  have,  hold,  and  enjoy  all  such  lands,  tene- 
ments, and  hereditaments,  as  the  same  woman  cUld  or 
maiden  had  in  possession,  reversion,  or  remainder,  at  the 
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The  Indictment  was  as  follows t — 
The  jurors  &c»  upon  their  oath  present,  that  jif«(eoM*tf. 
before  and  at  the  time  of  committing  of  the  of-  &m.c&  ' 

*  -I-  1.-1  1  n    1  '      »       DW  for  lucre 

fienoes  m  this  and  in  the  second  count  of  this  m-  unlawfully 

conspire  by 

dictment  mentioned,   Margaret  Daulbj,  Phoebe  fai«er^w- 
D.,  Elixabeth  D.,  and  Catherine  D.,  by  lawful  ^^,^5;, 
means,  that  is  to  say, — ^by  the  consent,  direction,  SeSSeS?" 
and  appointment  of  William  Turner,  Esq.  the  to'cS^'tJS^ 
fiuber  of  Ellen  Turner,  a  maid  and  unmarried,  ^h^.V., 
had  the  order,  keeping,  education,  and  governance  heayiiMm  or 

*.  .1  .-1  -rill       m  herfltther. 

of  the  said  Ellen  Turner. 

time  of  such  consent  and  agreement,  during  the  life  of  such 
person  that  shall  so  contract  matrimony;  and  after  the  de- 
eeaae  of  such  person  so  contracting  matrimony,  that  then 
t]ie4ud  lands,  tenements,  and  hereditaments,  shall  descend) 
revert,  remain,  and  come  to  snch  person  or  persons  as  they 
should  have  done  in  case  this  act  had  never  heen  had  ne 
made,  other  than  to  him  only  that  so  shall  contract  matri- 
mony." 

It  was  held  by  the  Court  of  Exchequer,  that  the  maiden 
ibrfeited  her  lands  only  during  the  life  of  her  husband. 
Ambler,  73. 

But  in  another  court  it  was  said  that  the  more  natural 
eoostroetion  was,  that  the  next  heir  should  reclaim  them 
during  the  Hfe  of  the  wife.  1  Brownlow,  23. 

The  26  Geo.  2,  c.  33,  made  the  marriage  totally  roid.       fl6  G.  s,  Cb  33i 

But  now,  since  the  passing  of  the  4  Geo.  4,  c.  76,  such  a  4  0.4,  c.  78. 
tUDiage  would  not  be  void.  A.  v.  Birminghttmi  8  B.  &  C.  29. 

Meant  are,  however,  pointed  out  by  the  23rd  section  of 
of  that  Act,  '*  for  preventing  the  offending  party  from  deriving 
any  interest  in  real  or  personal  estatei  or  pecuniary  benefits, 
fiom  nieh  marriage.'* 
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And  the  jurors  aforesaid,  upon  their  oath  afbre^ 
said,  do  further  present,  that,  on  the  7th  day  of 
March,  in  the  year  of  our  Lord  1 826,  at  Man- 
chester, in  the  county  of  Lancaster,  Edward 
Gihhon  Wakefield,  late  of  Manchester  aforesaid, 
in  the  county  aforesaid,  gentleman,  then  and  there 
heing  a  person  ahove  the  age  of  fourteen  years; 
William  Wakefield,  late  of  the  same  places  gen- 
tleman, then  and  there  being  a  person  above  the 
age  of  fourteen  years;  Edward  Thevenot,  late  of 
the  same  place,  labourer,  then  and  there  being  a 
person  above  the  age  of  fourteen  years;  and 
Frances,  the  wife  of  Edward  Wakefield,  late  of  the 
same  place,  gentleman,  then  and  there  being  a 
person  above  the  age  of  fourteen  years,  not  having 
any  right  or  authority  whatever  to  take  and  con- 
vey the  said  Ellen  Turner  out  of  or  ftom  the  pos- 
session and  against  the  will  of  the  said  M.  D.^ 
&c.;  unlawfully,  wickedly,  and  injuriously,  and 
for  the  sake  of  lucre  and  gain,  did  conspire,  com- 
bine, confederate,  and  agree  together,  and  with 
divers  other  persons,  whose  names  t4}  the  jurors 
aforesaid  are  unknown,  by  divers  subtle  stratagems 
and  contrivances,  and  by  false  representations, 
unlawAUly  to  take  and  convey,  and  to  cause  and 
procure  to  be  taken  and  conveyed,  the  said  EOen 
Turner,  then  and  there  being  a  maid,  unmarried, 
md  within  the  age  of  sixteen  years — io  wit,  of 
the  age  of  fifteen  years,  from  and  out  of  the  pos- 
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session  of,  and  against  the  will  of  the  said  M.  D., 
&c. ;  then  and  there  having  by  snch  lawAil  means 
as  aforesaid,  the  order,  keeping,  education,  and 
gOTemance  of  the  said  Ellen  Turner,  so  then  and 
there  being  a  maid,  unmarried,  and  within  the 
age  of  sixteen  years  as  aforesaid,  to  contract  mo- 
trimtmy  with  the  said  Edw.  Gibbon  Wakefield^ 
wnknowing  of  and  to  the  said  William  Turner, 
then  and  there  being  the  father  of  the  said  Ellen 
Turner,  to  the  utter  heaviness  and  discomfiture  of 
the  said  William  Turner,  and  against  the  peace  of 
our  Lord  the  King,  his  crown  and  dignity. 

Second  count. — ^And  the  jurors  aforesaid  &c.  second  counu 
do  further  present,  that  the  said  E.  G.  W.,  the  said  m.  c.  a. 

r  -»  Did  for  lucre 

I  W.  W..  the  said  E.  T.,  and  F.  W.,  being  such  unlawfully 

I  ^  conspire  to 

persons  as  aforesaid,  and  not  having  any  right  or  Jj^  Q;7<;ue 
[  authority  whatever  to  take  and  convey  E.  T.  out  S[/J'j2t  ^ 

i  of  or  from  the  possession  and  against  the  will  of  ^^Sf^^foie 

I  Uie  said  W.  T.,  &c.,  afterwards,  to  wit,  on  the 

same  day  and  in  the  year  aforesaid,  at  Manchester 
aforesaid,  in  the  county  aforesaid,  unlawfully, 
widcedly,  and  injuriously,  and  for  the  sake  of  lucre 
and  gain,  did  conspire,  &c.,  and  with  divers  other 
persons,  whose  names  to  the  jurors  aforesaid  are 
vnknown,  by  divers  subtle  stratagems,  &c.,  and 
by  fidse  representations,  imlawfully  to  take  and 
eoDTey,  and  to  cause  and  procure  to  be  taken  and 
oooTeyed  the  said  E.  T.,  then  and  there  being  a 
unmarried,  and  within  the  age  of  sixteen 

b3 
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yean  as  aforesaid,  from  and  out  of  the  possession 
and  against  tHe  will  of  the  said  M.  D.,  &c.«  thej, 
the  said  M.  D.y  &c.,  then  and  there  haying,  bysudx 
lawful  means  aforesaid,  the  order,  keej^ng,  edu- 
cation, and  governance  of  the  said  £.  T.,  to  the 
great  dieparagemewt  of  the  eaid  E,  T.y  to  die 
ntter  heaviness  and  discomfiture  of  the  said  W.  T^ 
and  against  the  peace,  &c. 
Third  eouto.       Third  count. — ^And  the  jurors  &c.  do  Aniher 

on  ^  H  7  <*  9 

Did  for  lucre'  present,  that,  before  and  at  the  time  of  committing 

conspire  to  _, 

j^toutfy     the  offence  hereinafter  mentioned,  the  said  E.  T. 

take  and 

ronvey  away  was  within  the  age  of  sixteen  years,  and  a  maid, 
^^[J^^^.  and  was  the  only  child  and  heir  apparent  nnto 
^^Is^t '  ^'  T.>  Esq. ;  he  the  said  W.  T.  then  having  sob- 
and  dSoom-    staucc  iu  lauds  and  tenements  to  the  value  of 
JJkLdL***'      5000Z.  by  the  year,  to  wit,  at  Manchester  afore- 
said, in  the  county  aforesaid.     And  the  jurors 
&c.  do  further  present,  that  the  said  £.  G.  W., 
the  said  W.  W.,  the  said  E.  T.,  and  the  said 
Frances  W.^  well  knowing  the  premises,  on  the 
day  and  in  the  year  aforesaid,  at  Manchester  afinre- 
said,    in  the  county  aforesaid,  unlawfully  Ac; 
and  for  lucre  and  for  the  sake  of  the  said  sub- 
stance of  the  said  W.  T.,  did  conspire,  &c.  un- 
lawfully, feloniously,  violently,  and  against  the 
will  of  her  the  said  £.  T.,  to  take,  force,  and  con- 
vey away  the  said  E.  T< ;  and  by  the  aid,  procore- 
ment,  and  abetment  of  the  said  William  Wakefield, 
Edward  Thevenot,  and  Frances  Wakefield,  felo- 
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moQsiy  and  for  lucre,  and  for  the  sake  of  the  said 
flobstance,  and  against  the  will  of  the  said  E.  T.| 
to  many  the  said  E.  T.  to  the  said  Edward  Gib- 
bon Wakefield,  to  the  great  disparagement  of  the 
waad  E.  T.,  to  the  utter  heaviness  and  discomfort 
of  her  friends,  and  against  the  peace  &c. 

Fourth  count. — ^And  the  jurors  aforesaid  &c.  liVwrA  comh^, 
do  further  present,  that,  on  the  same  day  and  in  Did  for  liim 

unJawftilly 

tlie  year  aforesaid,  the  said  W.  T.  was  seised  of  o»«pjreto 

"'  ^  ^  marry  E.T.. 

and  lawfully  entitled  to  diyers  lands  and  tene*  ^^^^<:i^<^ 
ments,  situate  in  the  county  palatine  of  Chester,  SgJ^^*" 
and  lawfully  possessed  of  and  entitled  to  divers  in^i^t 
monies,  goods,  and  chattels,  to  wit,  at  Manchester,  fSr^benid 

E.  O  W  the 

in  the  said  county  of  Lancaster;  and  that  the  said  laid  etute, 
£.  T.,  on  the  same  day  &c.,  was  and  stiU  is  the  great  (firoage 

.  ofW.  T. 

the  only  daughter  and  child  of  the  said  W.  T., 
and  then  was  an  infant  and  under  the  age  of 
sixteen;  that  is  to  say,  of  the  age  of  fifteen  years, 
to  wit,  at  Manchester,  in  the  coimty  of  Lancaster. 
And  the  jurors  &c.  do  further  present,  that 
the  said  E.  G.  W.,  the  said  W.  W.,  the  said  E.  T., 
and  the  said  F.  W.,  together  with  &c.,  on  &c., 
at  &c.,  unlawfully,  &c.,  did  conspire,  &c.,  by 
divers  false  &c.,  to  cause  and  procure  the  said 
E.  T.,  then  and  there  being  such  infant  as  afore- 
said, to  marry  the  said  E.  G.  W.,  without  the 
knowledge  or  consent  of  the  said  W.  T.,  her  said 
fiither;  he,  the  said  W.  T.,  then  (to  wit,  at  the 
time  of  the  said  kst^mentioned  conspiracy,)  and 
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there  being  alive,  with  intent  thereby  to  obtain 
and  procure  for  the  said  £.  G.  W.  divers  laads, 
monies^  and  goods  of  him  the  said  W.  T.,  to  the 
great  damage  of  the  said  W.  T.,  to  the  evil  ex- 
ample of  all  others  in  the  like  case  offending,  and 
against  the  peace  &c. 
tSfuteotmt,       Fifth  count. — ^And  the  jurors  &g.    do  farther 

on  3  H .  7  'c  2. 

Didcorapire'  present,  that,  on  &c.,  tiie  said  W.  T.  was  seised 

toprocuro       * 

£iM^  of  and  lawfully  entitled  to  divers  lands  and  tene- 
E  G?^.  n^ents,  situate  in  the  coujaty  palatine  of  Chester^ 
kM^^  and  lawfully  possessed  of  and  entitled  to  diven 
to  the^wT '  monies,  goods,  and  chattels,  to  wit,  at  Manchester, 
mSt^E.  T.  in  the  county  of  Lancaster;  and  that  the  said 
E.  T.,  on  &c.,  was  and  still  is  the  only  daughter 
and  child  of  the  said  W.  T.,  and  then  was  an  in- 
fant and  under  the  age  of  sixteen  years,  that  is 
to  say,  of  the  age  of  fifteen  years,  to  wit,  at  Man- 
chester, in  the  said  county  of  Lancaster:  And 
the  jurors  &c.  do  further  present,  that  the  said 
E.  G.  W.,  the  said  W.  W„  the  said  E.  T.,  and 
the  said  F.  W.,  together  with  &c.,  on  &€.,  at  ftc, 
unlawfully,  &c.,  did  conspire,  &c.,  by  divers  falae^ 
&c.,  to  cause  and  procure  the  said  E.  T,,  then 
and  there  being  such  infant  as  aforesaid,  to  many 
the  said  E.  G.  W.  without  the  knowledge  or  con- 
sent of  the  said  W.  T.,  her  said  father,  He,  the 
said  W.  T.,  then  (to  wit,  at  the  time  of  the  said 
last-mentioned  conspiracy)  and  there  being  alive, 
to  the  great  disparagement  of  the  said  E.  T.«  &c. 
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Hie  Plrosecatioii  was  conducted  by  Mr.  Serjt* 
Cross*,  Mr.  J.  WtlUamsf,  Mr.  Brougham %,  and 
Mr.  Starkie  §. 

The  Defence  by  Mr.  Scarlett**,  Mr.  Colt- 
tt»  Mr-  Parke  XXi  ^^^  Mr.  Patteson^^, 


Cross,  Seijt.,  for  the  prosecution,  after  adverting 
to  the  statute  3  Hen.  7,  c.  2,  which  made  **  the 
stealing  away  an  heiress  against  her  own  consent, 
and  afterwards  marrying  her,  whether  with  her 
consent  or  not,  a  c&pital  felony"  proceeded  as 
follows: — 

"  If  that  offence  had  been  committed  on  £ng- 
bah  ground,  two  at  least  of  these  defendants 
would,  in  the  due  course  of  justice,  haye  been 
oondenmed  to  an  ignominious  death;   but,  al- 

*  Now  Sir  John  Cross,  and  a  judge  of  the  Conrt  of 
Baakraptej. 

t  Now  one  of  the  judges  of  the  Queen's  Bench. 

X  Now  Lord  Brongham,  and  late  Lord  High  Chancellor 
of  Great  Britain. 

%  Now  one  of  her  M^esty's  Counsel,  and  Downing 
Profaasor  of  Law  in  the  Uniyersity  of  Cambridge. 

**  Now  Lord  Abinger,  and  Lord  Chief  Baron  of  the 
Exchequer. 

ft  Now  one  of  the  judges  of  the  Common  Pleas. 

Xt  Afterwards  one  of  the  judges  of  the  King's  Bench, 
and  now  one  of  the  Barons  of  the  Exchequer. 

%%  Now  one  of  the  judges  of  the  Queen's  Bench. 
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thoogh  England  and  Scotland  fonn  but  one  king- 
dom, under  one  goremmenty  they  are,  for  all  the 
purposes  of  municipal  law,  two  separate  king- 
doms; and  therefore,  a  crime  may  be  b^;an  in 
England  and  completed  in  Scotland;  and  if  sOi 
the  law  will  not  completely  reach  the  delin- 
quents*. 

'*  These  defendants,  therefore,  are  not  now  upon 
their  trial  before  you  for  a  breach  of  either  of  those 
statutes;  but  they  are  brought  before  you  on  a 
charge  of  a  c(mxpiracy  to  oonunit  a  violation  of 
both  those  statutes.  The  defeildants,  therefore, 
stand  charged  before  you — 

*  *  *  P;  t  ?•  "  First,  With  conspiring  together  to  cany  away 
a  young  female  under  the  age  of  sixteen,  from 
the  custody  of  her  parents  and  instructors,  and 
afterwards  to  marry  her  to  one  of  the  offenders. 

3  H.  7,  c.  2, 1.1.  "  Secondly,  They  are  charged  with  a  conspiracj 
to  commit  the  capital  felony  of  taking  away  an 
heiress  against  her  will,  and  afterwards  manying 
her  to  one  of  the  defendants  +." 

*  If  the  forcible  abductioa  is  confined  to  one  county, 
and  the  marriage  be  solemnised  by  consent  in  another,  the 
defendant  cannot  be  indicted  in  either,  though,  had  the 
force  been  continued  into  the  county  Tvhere  the  marriage 
took  place,  no  such  consent  would  avail.  Cro.  Car.  488; 
Hob.  185. 
3  H.  7,  c2.  ^  The  3  H.  7,  c  2,  and  4  &  5  P.  &  M.  c  8,  (for  con- 
c.  8.  *  spiring  to  violate  which  the  parties  were  indicted),  wen 
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The  facts  of  the  case  were  shortly  these  : — 
Miss  Ellen  Turner  was  the  daughter  and  only 
ciiild  of  Mr.  William  Turner,  a  gentleman  of 
landed  estate  and  other  possessions  in  the  coun- 
ties of  Chester  and  Lancaster.  She  had  lately 
completed  her  fifteenth  year,  and  was  placed  under 
the  care  of  some  ladies  at  Liverpool  of  the  name 

repealed  by  9  Geo.  4,  c  31,  i.  1 ;  and  by  sects.  19  and  20 
of  the  same  statute,  the  following  provisions  were  enacted: 

Sect  19.—"  That  where  any  woman  shall  have  any  in-  9G.4,  c.3l. 
teiest,  whether  legal  or  eqoitable,  present  or  future,  abso- 
late,  conditional,  or  contingent,  in  any  real  or  personal 
Mtate,  or  shall  be  an  heiress  presumptive  or  next  of  kin 
to  any  one  having  such  interest;  if  any  person  shall,  from 
motives  of  lucre,  take  away  or  detain  such  woman  against 
her  will,  with  intent  to  marry  or  defile  her,  or  to  cause  her 
to  be  married  or  defiled  by  any  other  person,  every  such 
ofifender,  and  every  person  counselling,  aiding,  or  abetting 
aach  offender,  shall  be  guilty  of  felony,  and  being  con- 
victed thereof,  shall  be  liable  to  be  transported  beyond  the 
leas  for  life,  or  any  term  not  less  than  seven  years,  or  to  be 
Imprisoned  with  or  without  hard  labour  in  the  common 
gaol,  or  house  of  correction,  for  any  term  not  exceeding 
four  years." 

Sect  20. — "  And  be  it  enacted,  that  if  any  person  shall 
unlawfully  take  or  cause  to  be  taken  any  unmarried  girl, 
being  under  the  age  of  sixteen  years,  out  of  the  possession 
and  against  the  will  of  her  father  or  mother,  or  of  any 
other  person  having  the  lawful  care  or  charge  of  her,  every 
such  ofiOBuder  shall  be  guilty  of  a  misdemeanor,  and  being 
oonvieted  thereof  shall  be  liable  to  suffer  such  punishment 
bj  fine  or  imprisonment,  or  both,  as  the  court  shall  award." 
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of  Daulby,  for  the  purpose  of  finishing  her  educa- 
cation. 

The  defendants,  Edward  Gibbon  Wakefield  and 
William  Wakefield,  had  been  for  some  time  domi- 
ciled  in  Paris,  and  whilst  there  became  acquainted 
with  Mrs.  Frances  Wakefield. 

This  lady,  about  two  years  before,  (being  at 
that  time  Miss  Davies),  had  gone  to  Paris  as  com- 
panion to  a  lady  friend  who  resided  in  her  ne^- 
bourhood,  and  while  there  had  married  Mr.  Edward 
Wakefield,  the  father  of  Edward  Gibbon  and  Wil- 
ham  Wakefield. 

She  returned,  howerer,  to  England  under  her 
maiden  name;  nor  was  the  fiict  of  her  marriage 
known  to  her  friends,  or  to  her  father,  untfl  this 
transaction  came  before  the  pubhc. 

Sometime  after  her  return  to  England  with  the 
lady  she  had  accompanied,  she  persuaded  her 
fiither,  a  respectable  old  gentleman,  a  dergfiaan 
and  a  schoolmaster  at  Macclesfield,  to  take  a  jour- 
ney with  her  to  Paris,  and  there  it  was  that  she 
met  with  her  step-sons,  Edward  Gibbon  and  WD-' 
liam  Wakefield,  and  communicated  to  them  the  &ct 
that  there  was  such  a  person  as  Mr.  Turner,  of 
Shrigley  Park,  in  Cheshire,  a  man  of  large  pro- 
perty, with  an  only  daughter.  After  staying  some 
time  in  Paris,  Mrs.  Frances  Wakefidd  returned 
with  her  father  to  England,  still  retaining  her 
maiden  name  of  Davies;  and  shortly  after  the  two 
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defendants,  Edward  Gibbon  Wakefield  and  Wil- 
Ham  Wakefield,  arriyed  at  Macclesfield,  and  were 
reoehed  as  gnests  under  her  father's  roof.  They 
remained  there  for  several  days,  and  assisted  by 
Miss  Dalies  collected  such  information  as  they 
were  able  respecting  the  family  at  Shrigley. 
Among  other  things  they  discovered,  that  Mr. 
Tomer  was  about  to  proceed  to  London  on  busi- 
ness,  and  that  Mrs.  Turner  was  a  person  of  very 
delicate  constitution.  Availing  themselves  of  these 
dreomstances,  they  fabricated  a  letter,  which 
they  addressed  to  Mrs.  Baulby,  and  on  the  day 
that  Mr.  Turner  went  to  London,  they  sent  it  by 
Edward  Thevenot,  a  French  servant,  (one  of  the 
defendants  upon  the  record).  The  letter,  which 
purported  to  be  from  a  Doctor  Ainsworth,  a 
physician,  was  as  follows: — 

<<  Madam, — I  write  to  you  by  the  desire  of  Mrs. 
Tomer,  of  Shrigley,  who  has  been  seized  with  a  sud- 
den and  dangerous  attack  of  paralysis.  Mr.  Turner 
is  onfortunately  from  home,  but  has  been  sent  for, 
and  Mrs.  Turner  wishes  to  see  her  daughter  imme- 
diately. A  steady  servant  will  take  this  letter  and 
my  carriage  to  you  to  fetch  Miss  Turner,  and  I 
beg  that  no  time  may  be  lost  in  her  departure;  as 
thoogh  I  do  not  think  Mrs.  Turner  is  in  imme- 
diate danger,  it  is  probable  she  may  soon  become 
incapable  of  recognising  any  one.    Mrs.  Turner 
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particalarly  wishes  that  her  danghteir  should  not 
be  infonned  of  the  extent  of  her  danger,  as  with- 
out this  precaution  Miss  Turner  might  be  veiy 
anxious  on  the  journey,  and  this  house  is  so 
crowded  and  in  such  confdsion  and  ahurm,  that 
Mrs.  Tomer  does  not  wish  any  one  to  aooompanj 
her  daughter. 

*'  The  servant  is  instructed  not  to  let  the  boys 
driye  too  fast,  as  Miss  Tomer  is  rather  feaifid  in  a 

carriage. 

*'  I  am.  Madam,  your  obedient  Servant, 

"  John  Ainsworth,  M.  D* 

*'  The  best  thing  to  be  said  to  Miss  Turner  is, 
that  Mrs.  Tomer  wishes  to  have  her  home  rather 
sooner  for  the  approaching  removal  to  the  new 
house,  and  his  servant  is  instructed  to  give  no 
other  reason  in  case  Miss  Turner  should  ask  him 
any  questions.  Mrs.  Turner  is  anxious  that  her 
daughter  should  not  be  frightened,  and  trasts  to 
your  judgment  to  prevent  it.  She  also  desires  me 
to  add,  that  her  sister,  or  niece,  or  myself,  should 
she  continue  unable,  will  not  faU  to  write  to  yon 
by  post." 


By  means  of  this  letter  they  obtained  posaessioo 
of  the  young  lady,  and  carried  her  by  a  drcaitons 
route  through  Yorkshire  and  Westmoreland  to 
Gretna  Green;  and  there,  by  means  of  false  repre- 
sentations, prevailed  upon  her  to  go  through  tbe 
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eeieiiumy  of  a  Scotch  nuurrifl^^  and  consent  to 
become  the  wife  of  Edward  Gibbon  Wakefield,  the 
dder  hrother. 

They  next  proceeded  to  Calais,  to  which  place 
tliej  were  followed  by  Mr.  Robert  Turner,  (Mr. 
'WiDiainTanier^s  brother),  Mr.  Critchlj,  (his  bro- 
ther-in-law), and  Mr.  Grimsditch,  his  attorney. 
These  gentlemen  met  with  them  at  the  hotel  of 
MoQsiear  Quillac.  The  two  uncles  immediately 
daimed  their  niece.  Edward  Gibbon  Wakefield 
insiated  that  she  was  his  lawful  wife,  and  at  first 
refosed  to  part  with  her.  Upon  this  the  Mayor 
of  Calais  was  applied  to,  and  after  the  matter  had 
been  inyestigated,  the  yomig  lady  was  hy  his  order 
giren  up  to  her  uncles,  who  immediately  returned 
with  her  to  England. 

At  the  present  trial,  Edward  Gibbon  and  Wil- 
liam Wakefield  were  conyicted  of  the  conspiracy 
diarged,  and  were  afterwards  sentenced  by  the 
court  of  King^s  Bench  to  three  years  imprison* 
ment  each.  Edward  Gibbon  Wakefield  in  Newgate ; 
William  Wakefield  in  the  castle  of  Lancaster. 

The  Attorney-General  caused  a  Ttolle  prosequi 
to  be  entered  as  to  Mrs.  Frances  Wakefield ;  and 
Edward  Therenot,  the  other  defendant,  did  not 
appear*. 

*  There  was  also  an  indictment  against  the  defendants 
for  the  abduction  of  Miss  Ellen  Turner,  to  the  5th  count  of 
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In  the  month  of  May  following,  a  bill  was  in- 
troduced into  the  House  of  Lo^,  intituled  *'  An 
Act  to  annul  and  declare  void  an  alleged  marriage 
between  Ellen  Turner,  an  Infant,  and  Edward 
Gibbon  Wakefield  *."  It  was  opposed  in  person 
by  Edward  Gibbon  Wakefield,  who  endeayonred 
to  establish  that  the  marriage  was  good  in  law. 

Miss  Turner  was  herself  examined  as  a  witness, 
as  she  had  been  at  the  trial  f- 

which  they  pleaded  gailty.  But  no  judgmeut  was  after- 
wards moTed  for  upon  that  indictment  The  chaxge  was  u 
follows:  "  That  E.  G.  W.  and  W.  W.,  on  the  7th  day  of 
March,  &c.,  at  &c.,  in  &c.,  did  unlawfully,  injanootly, 
and  knowingly,  take  and  convey,  and  cause  and  procuie  to 
be  taken  and  conveyed,  one  Ellen  Turner,  then  being  < 
maid  and  unmarried,  and  within  the  age  of  siztBen  yeani 
out  of  and  from  the  possession,  and  against  the  will  of 
Margaret  Daulby,  &c,  they  having  by  Uwfhl  means, 
that  is  to  say,  by  the  consent,  direction,  and  appointp 
ment  of  William  Turner,  the  father  of  the  said  Ellen  Tur- 
ner,  the  order,  keeping,  education,  and  governance  of  the 
said  EUen  Turner,  against  the  form  of  the  statute  8k^  and 
against  the  peace  &c" 

*  The  Earl  of  Eldon  (late  Lord  High  Chancellor) 
remarked,  **  That  such  a  case  as  that  to  which  their  lord- 
ships' attention  was  then  called,  he  believed  had  never  yet 
been  heard  of  in  a  dvilised  country,  or  at  least  in  a  oocmtiy 
so  civilised  as  England." — Hansard' t  Pari  Dtbatet,  18S7. 

t  At  the  trial  a  long  argument  took  place  as  to  the 
competency.  Mr.  Scarlett  proposed  to  shew  she  wss  legally 
married  to  Mr.  Wakefield,  and  insisted  that  he  had  a  right 
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The  Bill  passed  both  houses  of  parliament 
without  a  diTision,  and  received  the  royal  assent 
on  the  14th  of  June  following  *. 

to  do  that  withoat  examiuing  her  upon  the  voir  dire.  The 
jonng  lady  was  eventually  called  in  and  examined  by  Mr. 
Seijeant  Cross  as  to  the  transaction  generally.  See  post, 
tit.  WUnut, 

*  The  following  is  a  copy  of  the  Act,  which  was 
Dflt  printed.  It  stands  upon  the  Roll  as  7  &  8  Geo.  4, 
c.  66: — 

"  An  Act  to  declare  void  an  alleged  Marrisge  between 
Ellen  Turner,  an  Infant,  and  Edward  Gibbon  Wakefield. 

'*  Whereas  EUen  Turner,  the  only  child  and  heir  of  pnonble. 
William  Turner,  Esquire,  an  infant,  under  the  age  of  six- 
teen years,  was  lately  by  fraud,  contrivance,  and  forgery, 
illegally  taken  and  carried  away  by  one  Edward  Gibbon 
Wakefield,  a  stranger,  wholly  unknown  to  the  said  Ellen 
Turner,  and,  being  under  the  control  of  the  said  Edward 
Gibboii  Wakefield,  was  afterwards,  to  wit,  on  the  eighth 
day  of  March,  in  the  year  of  our  Lord  one  thousand  eight 
hnndred  and  twenty-six,  by  fraud,  imposition,  fear,  and  in- 
timidation, made  and  induced,  at  Gretna  Green,  in  that  part 
of  the  united  kingdom  of  Great  Britain  and  Ireland  called 
Scotland,  to  marry  the  said  Edward  Gibbon  Wakefield, 
according  to  certain  forms  and  ceremonies,  which  are  alleged 
to  constitute  a  marriage  according  to  the  laws  and  customs 
of  that  part  of  the  united  kingdom  called  Scotland: 

"  And  whereas  the  said  Edward  Gibbon  Wakefield  was 
afterwards  conricted,  in  due  course  of  law,  of  conspiring, 
with  certain  other  persons,  to  take  and  convey  the  said 
Ellen  Turner  out  of  the  custody  of  certain  persons,  then 
liaving  the  lawful  order,  keeping,  education,  and  governance 
of  the  said  Ellen  Turner,  and  to  cause  and  procure  her  to 
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Apenoa  By  the  6  Geo.  4,  c.  127  *.  it  was  enacted — 

anoOteoe      *'  That,  if  any  person  shall,  after  the  first  day  of 

of  poxUament . 

whidibie- 

gJJ^J^J^  many  the  said  Edward  Gibbon  Wakefield,  witboat  the 

trial  comes,     knowledge  or  consent  of  the  said  William  Tamer,  lier 

muse  not 

be  put  upon    fiither;  and  of  having  milawfully  taken  and  conveyed  die 

said  Ellen  Turner,  then  being  a  maid,  anmanied,  under 
the  age  of  sixteen  years,  oat  of  and  from  the  possession  of 
certun  persons  having,  by  the  consent  and  appointment  of 
the  said  William  Tomer,  the  order,  keeping,  edaeation, 
and  governance  of  the  said  Ellen  Turner;  and  the  said 
Edward  Gibbon  Wakefield  is  now  safiering  the  sentence  of 
the  law  upon  the  first  of  the  said  convictions: 

*'  And  whereas  it  is  expedient  that  the  said  alleged 
maniage  should  be  declared  to  be  null  and  void:  May  it 
therefore  please  your  Mijesty,  (out  of  your  princely  good- 
ness and  in  compassion  to  the  sufferings  and  misfortnnea  of 
your  said  subject  and  his  said  daughter),  that  it  may  be  de> 
dared  and  enacted;  and  be  it  declared  and  enacted  by  the 
King's  most  excellent  Majesty,  by  and  with  the  adidee  and 
consent  of  the  Lords  spiritual  and  temporal,  and  Commons, 
>fMrrtogi>  de-  ^  ^^  present  parliament  assembled,  and  by'the  aothonty 
wd^ofd^     of  the  same,  that  the  said  alleged  marriage  between  the  said 
Ellen  Tamer  and  the  said  Edward  Gibbon  Wakefield  is  and 
shall  be  deemed  null  and  void;  and  so  shall  be  taken  aad 
adjudged  to  be,  to  all  intents  and  purposes  whatsoever." 
7ft80.4.<x97.     *  This  statute  was  repealed  by  the  7  &  8  Geo.  4,  c  27, 
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August  next,  enter  into  any  orchard,  garden,  or 
nnrseiy  ground,  or  into  any  hot-house,  green- 
house, or  conservatory,  and  shall  take,  remove,  or 
carry  away,  any  trees,  plants,  shrubs,  or  roots, 
or  any  fruit  or  vegetable  productions,  although 
such  trees,  &c.  Respectively  had  not,  by  having 

s.  1 ;  and  by  the  7  &  8  Geo.  4,  c.  29,  as.  42,  43,  the  fol- 
lowing provisions  have  been  sabstituted: — 

Sect.  42.  "  If  any  person  shall  steal,  or  shall  destroy  or 
damage  wlA  intent  to  steal,  any  plant,  root,  fruit,  or  vegetable 
production,  growing  in  any  garden,  orchard,  nursery  ground, 
hot-bouse,  green-house,  or  conservatory,  every  such  offender 
being  convicted  thereof  before  a  justice  of  the  peace,  shall, 
at  the  discretion  of  the  justice,  either  be  committed  to  the 
common  gaol  or  hoase  of  correction,  there  to  be  impri- 
soned only,  or  to  be  imprisoned  and  kept  to  hard  labour  for 
any  period  not  exceeding  six  calendar  months,  or  else  shall 
forfeit  and  pay,  over  and  above  the  value  of  the  article  or 
articles  so  stolen,  or  the  amount  of  the  injury  done,  such 
sum  of  money  not  exceeding  twenty  pounds,  as  to  the 
justice  shall  seem  meet:  and  if  any  person  so  convicted 
•hall  afterwards  commit  any  of  the  said  offences,  such 
ofifender  shall  be  deemed  guilty  of  felony,  and  being  con- 
victed thereof  shall  be  liable  to  be  punished  in  the  same 
manner  as  in  the  case  of  simple  larceny. 

Sect  43.  "  If  any  person  shall  steal,  or  shall  destroy  or 
damage  with  intent  to  steal,  any  cuUivated  root  or  plant  used 
for  the  food  of  man  or  beast,  or  for  medicine,  or  for  distil- 
ling, or  for  dyeing,  or  for  or  in  the  course*  of  any  ma- 
nufacture, and  growing  in  any  land,  open  or  inclosed, 
wot  Mng  a  garden,  or  orchard^  or  nursery  ground,  evgg^such 
offender  being  convicted  thereof  before  a  justice  of  the  peace. 
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been  severed  from  the  ground  or  soil  in  which  the 
same  were  growing,  or  such  fruit  had  not,  by 
having  been  severed  from  the  tree  or  trees  &c. 
on  which  the  same  was  growing,  become  personal 
property,  before  'such  person  so  entered  as  afore^ 
said,  but  were  respectively  so  severed  by  such 

tfhall,  at  the  discretion  of  the  justice,  either  be  committed  to 
the  common  gaol  or  honse  of  correction,  there  to  be  im- 
prisoned only,  or  to  be  imprisoned  and  kept  to  hard  labour, 
for  any  term  not  exceeding  one  calendar  moi^tfa,  or  ^nt' 
shall  forfeit  and  pay,  over  and  above  the  valae  of  the 
or  articles  so  stolen,  or  the  amount  of  the  injoiy  done, 
sum  of  money,  not  exceeding  twenty  shiUmgtf  as  to  tfaj 
tice  shall  seem  meet:  and  in  default  of  payment  the 
together  with  tlte  costs  (if  ordered),  shall  be  committ 
aforesaid,  for  any  term  not  exceeding  one  calendar  moni 
unless  payment  be  sooner  made;  and  if  any  person  so  coftt 
▼icted  shall  afterwards  be  guilty  of  any  of  the  said  ofEeace; 
and  shall  be  convicted  thereof  in  like  manner,  eTeiy  such 
offisuder  shall  be  committed  to  the  common  gaol  or  house  of 
correction,  there  to  be  kept  to  hard  labour  for  such  term, 
not  exceeding  six  calendar  months,  as  the  conyicting  jnsttce 
shaU  think  fit ;  and  if  such  subsequent  couTiction  shall  takt 
place  before  tufo  justices,  they  may  further  order  the  ofiender 
to  be  once  or  twice  publicly  or  privately  whipped  alter  the 
expiration  of  four  days  from  the  time  of  such  cooTiction.'* 

It  would  seem  that  young  fruit  trees  are  not  within  tiie 
meaning  of  these  clauses.  In  re  Hodges,  M.  &  M.  N.  P.  C. 
341.  It  was  held,  that  the  words,  "  plant  and  vegetable  pno- 
duction,"  did  not  apply  to  them. 

The  distinction  between  plant  and  tree  is  not  so  obTioui 
but  that  in  many  cases  it  must  be  diffig|ilttoj|awjfeeliae< 
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person,  at  the  time  of  his  or  her  so  taking,  re-  6  o.  4, 0.  u?. 
moving^  or  carrying  awaj  the  same:  the  person  so 
taking  and  carrying  away  the  said  articles,  or  any 
/of  them  respectively,  shall  be  deemed  and  taken 

In  Rue  ▼.  Taifhr,  R.  &  R.  C.  C.  373,  which  was  an  indict- 
ment under  9  Geo.  1,  c.  22,  s.  1,  commonly  called  the  Black  96.  i.  e.  28. 
Act,  the  prisoner  was  charged  with  destroying  one  hundred 
and  twenty-one  trees,  value  20^,  belonging  to  S.  K.,  and 
growing  in  a  garden  belonging  to  him  for  profit  It  appeared 
by  the  eridence  that  ihey  were  "  young  apple  and  pear  treea, 
faan  four  to  gjz  feet  high  in  th^fen^ithounh^op/^^ 
^^npoint  reserved,  the  judges  were  of  opinion  that  they 
were  frees  within  the  meaning  of  the  act,  because  they  were 
growi^^br  pr<^ 

By  the  7  &  8  Geo.  4,  c.  29,  s.  38,  it  is  made  felony  to  7  &  g  0. 4, 
"  steal,  cat,  break,  root  up,  or  otherwise  destroy  or  damage  ^ 
with  intent  to  steal  the  whole  or  part  of  any  tree,  sapling,  or 
Amb,  or  any  underwood  respectively  growing  in  any  park, 
piearare  ground,  garden,  orchard,  or  avenue,  or  in  any 
gnmad  adjoining  or  belonging  to  any  dwelling-house,  in  case 
tlie  value  of  the  article  stolen  or  injury  done  shall  exceed 
tlie  nun  of  R;"  and  if  the  offence  be  committed  elsewhere, 
and  the  value  or  injury  shall  exceed  the  sum  of  5/.,  it  is 
ftlony.     In  either  case  punishable  as  for  a  simple  larceny. 

By  sect  39,  stealing,  &c.  as  above,  "  wheresoever  the 
same  may  be  respectively  growing,"  the  value  or  injury 
bdng  to  the  amount  of  Is.,  is  punishable  summarily 
before  a  justice  of  peace,  by  fine,  for  the  first  offence,  not 
sxeeeding  51,  over  and  above  the  value  or  injury;  by  im- 
prisonment for  the  second  offence,  with  hard  labour,  for  not 
ficeeding  twelve  calendar  months,  and  whipping,  (if  before 

C 
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604,6. U7.  to  be  guilty  of  &lomj,  and  akall  be  puBishedaa 
guiUj  oi  lelDmoiislj  stealing  tbe  same^  ia  cmo 
tbej  shall  be  carried  awaj  with  suck  intent^  and 
in  other  respects  under  such  eircumstanees  as 
that  such  taking  and  eanying  awaj  would  amount 
to  a  felony  in  case  the  said  articles  respectirely 
had  been  preyiously  severed,  and  had  become  per- 
sonal property  previously  to  such  entering,  taking, 
and  carrying  away  the  same  as  aforesaid." 

A  party  was  charged  under  the  above  proviaioii 
with  entering  an  orchard  and  taking  firuit  from  a 
tree  with  a  felonious  intent  to  steal  the  same,  bat 
before  the  time  of  trial  arrived  the  statute  was 

7G.4,  C.69.   repealed  by  7  Geo.  4,  c.  69. 

The  question  was>  whether  the  party  was 
amenable.  Park,  J.,  held,  that  he  was  not.  The 
act  of  parliament  which  created  the  offence,  and 
awarded  the  punishment,  having  been  repealed, 
.  and  it  not  being  an  offence  indictable  at  the  com* 
mon  law  *. 


two  justices),  publicly  or  priTately,  afler  the  expiratioQ  of 
four  days  from  the  time  of  the  conviction;  and  if  a  person  ao 
twice  convicted  shall  afterwards  commit  any  of  the  said 
ofiences,  he  is  to  be  deemed  guilty  of  felony  and  punished 
as  for  a  simple  larceny. 

*  In  Rex  ▼.  Mackenzie  and  others,  R.  R.  C.  C.  429,  the 
prisoners  were  tried  before  the  Common  Seijeant,  Newman 
Knowles,  Esq.,  at  the  Old  Bailey  September  sessions,  1820, 
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AFFIRMATION. 


Doran  and  M'Char^s  Case.  litcrpool 

80.  Aadsea, 
1838. 

The  prisoners  were  cbarged  with  robbery.  a  penon  not 

The  prosecutor  on  being  called  as  a  witness  was  jltatutci,  can- 
ezamined  upon  the  voir  dire  by  Doctor  Brown,  denceon 

'^  ''  affirmatkm. 


fcr  prhatety  tteaUng  in  a  »hop,  on  the  11  th  of  July,  1820, 
certain  articles,  value  IL  3«. 

By  the  10  &  11  Will.  8,  c.  23,  persons  convicted  of  lO&ii  W.s, 
privately  stealing  in  a  shop  to  the  value  of  5s,  were  deprived 
of  Ac  bn^  <!f  clergy, 

TIr  ease  wasclearly  made  out;  but  on  the-25th  of  July, 
1820,  the  statute  of  William  was  repealed  by  1  Geo.  4, 1 0.4,  c.  117- 
c:  117,  a.  I,  and  the  penalty  lowered  to  transportation. 

The  question  was,  whether  sentence  of  death  could  be 
passed  by  virtue  of  the  statute  of  WilUam,  which  was  in  force 
when  the  offence  was  committed;  or  whether  the  offenders 
should  receive  judgment  as  in  cases  of  grand  larceny,  by 
virtoe  of  the  1  Geo.  4,  which  passed  subsequent  to  the 
•ffienee^  but  prior  to  the  conviction. 

The  judges  agreed  that  the  prisoners  must  receive  judg- 
meot  as  for  a  common  larceny,  without  reference  to  either 
slstvte. 

In  JUx  V.  Mary  Levfis  and  oihertf  M.  C.  C.  372,  Mary 
Lewis  pleaded  guilty  to  stealing  goods  and  monies  above 
the  value  of  £5. 

John  Ranee  was  convicted  of  stealing  goods  of  the  value 
of  more  dian  5/.  in  a  dwelling-house. 
Wxuiam  Taylor  W8«  convicted  of  stealing  a  gelding. 
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the  prisoner's  counsel,  who  asked  him  if  he  was  a 
Quaker  ?  He  replied,  that  he  was  not  now  a 
Quaker,  bat  was  still  regarded  as  such,  though  he 
called  himself  an  Evangelical  Friend. 

Dr.  Brown  objected  to  his  eridence  being  re- 
ceived, on  the  ground,  that,  if  he  was  not  aQoaker 


Bernard  M'Namee  was  convicted  of  stealing  IIS  sheep: 
and  Joseph  Draybridge  was  convicted  of  stealing  a  gelding. 

These  convictions  took  place  respectiyely  on  the  dth,  Sth. 
7  Ik  8  6. 4»      7th,  10th,  and  1 1th  July,  under  the  7  &  8  Geo.  4,  c.  29. 

But  they  were  none  of  them  sentenced.    On  the  1  Ith  July 

tikS  W.4,      the  2  &  8  W.  4,  c  62,  intituled  "  An  Act  for  abolishing 

the  punishment  of  death  in  certain  cases,  and  substitnting 

a  lesser  punishment  in  lieu  thereof,"  received  the  royal 

assent 

The  words  are  as  follows:  "  From  and  after  the  paaang 
of  this  act,  every  person  convicted  of  any  of  the  felonies 
therein  specified  shall  be  transported  for  life." 

The  offbuces  for  which  the  prisoners  were  severally  ooo* 
victed  were  within  the  specification. 

The  Recorder  conceived,  1st,  that  be  could  not  past  sen- 
tence of  death  on  the  12th  of  July,  under  7  &  8  Geow  4, 
(which  was  in  force  when  the  offences  were  committed), 
that  statute  having  been  repealed  on  the  11th. 

2nd.  That  he  could  not  pass  sentence  of  transportation  far 
life  under  the  words  of  2  &  3  W.  4,  "  That  from  and  aftor 
the  passing  of  that  act,  every  person  convicted  of  any  of  the 
felonies  therein  specified  shall  be  transported  for  lifef 
inasmuch  as  "  from  and  after"  would  exclude  the  day  of  the 
passing  of  the  statute,  and  prevent  that  sentence  from 
having  a  retrospective  effect,  and  make  it  so  £sr  an  ««  pmt 
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he  was  not  within  the  contemplation  of  the  9  Greo.  4, 
e.32*. 

Sir  G.  A,  Lewiuy  as  counsel  for  the  prosecution, 
called  the  attention  of  the  learned  judge  to  the 


/oeCo  law;  to  do  that,  the  words  ought  to  hare  been  *'  shall 
hare  been  convicted." 

3rd.  That  the  only  sentence  he  coald  pass  was  seven 
years'  transportation  or  imprisonment 

In  Michaelmas  term  the  judges,  (Lyndkurtt,  C.  B.,  Little- 
dale,  J.,  and  Vaughan,  B.,  being  absent),  met  and  considered 
the  case,  and  held,  that  the  word  being  "  convicted/'  not 
"  who  shall  be  convicted/'  transportation  for  life  was  the 
proper  sentence. 

In  (Harrington  Vk  Meatheringhtan  and  anotheTf  2  Meeson 
k  Welsby,  2S8,  the  court  of  Exchequer  decided,  after  time 
taken  to  consider,  that  a  defendant  in  an  action  on  1 3  Geo.  3,  is  0. 3,  c.  78. 
e.  78,  was  not  entitled  to  treble  costs  as  given  by  that  statute 
against  a  party  nonsuit,  the  statute  having  been  repealed 
between  the  time  of  trial  and  final  judgment  by  the  5  &  5&6W.  4, 
6  Will-  4,  c  50.  *•  ^' 

Lord  AHnger,  C.  B.,  said,  '*  It  appears  to  us  that  those  costs 

are  in  the  nature  of  a^pewUty;  and  that,  although  it  may  be 

troe  that  a  party  may  retain  his  right  to  the  protection 

afforded  him  by  the  repealed  statute,  it  does  not  follow  that 

tbe  same  principle  can  be  extended  to  the  penalty/' 

*  Intituled  **  An  Act  for  amending  the  law  of  evidence  90.4,  c.32. 

Quakers  and 
in  certain  cases  (27th  June,  1828)."    '  Whereas  it  is  expe-  MoraTiau. 

dient  that  Quakers  and  Moravians  should  be  allowed  to  give 

evidence  upon  their  solemn  affirmation  in  all  cases,  criminal 

as  well   as  civil/    **  Be  it  therefore  enacted,  that  every 

Qnaker  or  Moravian  who  shall  be  required  to  give  evidence 

in  any  case  whatsoever,  orindnal  or  civil,  shall,  instead  of 
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3  &  4  W.  4, 
C.4& 


3   &  4  Win.  4,  c.  49  ^   which  prandes» 
''  Persons  of  the  persuasion  of  Quakers  shall 
aUowed  to  affirm  in  aU  cases  where  an  oath  v 


9  G.  4,  c.  9. 

Quakenaiid 

Monvians. 


afflrmadoo. 


3&4  W.  4, 

c.  49. 

Of  the  per- 
auaaion  of 
(Quakers  and 
Moravians. 


Ponnof 
aftrmatlOD. 


taking  an  oath  in  the  imal  form,  be  pciiuitled  to  nilel 
or  her  solemn  affirmation  or  declaratumy  in  the 
following: — 

*<  *  I,  A.  B.,  do  solemnly,  sincerely,  and  truly  dediit( 
affirm. 

Which  said  affirmation  or  declanition  shall  be  sf  I 
same  force  and  effect  in  all  conrts  of  justice  and 
places,  where  by  law  an  oath  is  required,  as  if  soch 
or  Moravian  had  taken  an  oath  in  the  uaoal  form." 

•  Intituled  "  An  Act  to  allow  Quakers  and  Hi 
to  make  an  affirmation  in  all  cases  where  an  oath  isori 
be  required  (28th  August,  1833)."— 

<  Whereas  it  is  expedient  and  reasonable  that  the  i 
affirmation  of  persons  of  the  p€rmatiam  of  the  people 
Qoakers,  and  of  Moravians,  should  be  allowed  in  all 
where  an  oath  is  or  shall  be  required;'  **  Be  it  therefinei 
acted,  thi^  every  person  of  the  persuasion  of  the  people  < 
Quakers,  and  every  Moravian,  be  permitted  to  make  kill 
her  solemn  affirmation  or  dedaration  instead  of  tskiag^ 
oath,  in  all  places  and  for  all  purposes  whatsoever  wha0l 
oath  is  or  shall  be  required  either  by  the  oommon  lav 
any  act  of  parliament  already  made  or  hereafter  to  be 
which  said  affirmation  or  declaration  shall  be  of  the  ssmeftM^ 
and  effect  as  if  he  or  she  had  taken  an  oaidi  in  the  osuslfoi^ 
Provided  always,  that  every  such  affirmation  ahall  be  la  lb 
words  following,  that  is  to  say, — 

<'  *  I,  A.  B.,  being  one  of  the  people  called  Quakers,  «r  oil 
of  the  persuasion  of  the  people  called  Qoakers,  ir  i 
the  United  Brethren  called  Moravians  (as  the  can  "Qf  ^) 
do  solemnly,  sincerely,  and  truly  declare  and  affirm.' " 
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shall  be  required;"  and  he  contended,  that  inas-  3&4W.4» 
mnch  as  the  witness  admitted  that  he  was  still 
regarded  as  a  Quaker,  he  was  within  the  meaning 
of  one  or  other  of  the  two  statutes. 

That  those  statutes  must  be  construed  to  apply 
to  persons  whom  the  world  called  Quakers,  and 
not  merely  to  persons  who  might  fancy  to  call 
themselves  so.  The  Quakers,  in  fact,  never  do 
can  themselves  so. 

The  witness  was  then  examined  by  the  Judge, 
and  gave  the  following  answers: — 

"  I  am  a  seceder  from  the  sect,  though  in 
many  particulars  I  agree  with  them.  In  the  main, 
however,  I  am  a  dissenter  ^m  them." 

n&e  Judge  then  asked  him  if  he  could  affirm 
aeoording  to  the  form  given  in  9  Greo.  4,  c.  32*?  90.4,  cas. 

He  answered  that  he  could  not. 

2nd.  Whether  he  could  affirm  according  to  the 
form  given  in  3  &  4  W.  4,  c.  49  f  ?  a  &  4  w.  4, 

He  again  answered  that  he  could  not. 

3rd.  'Whether  he  was  a  Separatist,  and  could 
affirm  according  to  the  form  given  in  3  &  4  W.  4^  3&  4W. 4. 

C.  82  ^  ?  SeparatitU. 

*  Ante,  p.  30,  n.  f  Ante,  p.  30,  n. 

I  Intituled  *'  An  Act  to  allow  the  people  called  Sepa- 
latifH,  to  make  a  solemn  affirmation  and  declaration,  instead 
of  an  oath  (28th  Augoat,  1833)."— 

'Wheieaa  there  are  in  Tarious  places  in  Ireland,  and 
some  parts  of  England  and  elsewhere,  certain  Dissenters 
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3&4W.  4, 

C.82. 

Septntbts. 


Form  of 
afflrmatiofi. 


He  said  "  I  am  not  a  Separatist,  according  to 
the  meaning  of  that  tenn  as  used  in  the  statute, 
and  I  could  not  therefore  take  the  affirmation  pre- 
scribed for  persons  of  that  denomination." 

from  the  united  church  of  England  and  Ireland,  and  tnm 
the  Church  of  Scotland,  commonly  called  Separatbti,  the 
members  of  which  class  or  sect  of  Dissenters  from  con- 
scientious scruples  refuse  to  take  an  oath  in  courts  of  jus- 
tice and  other  places,  and  in  consequence  thereof  are  exposed 
to  great  losses  and  inconveniences  in  their  trades  and  con- 
cerns, and  are  subject  to  fines  and  to  imprisoament  for  con- 
tempt of  court,  and  the  community  at  large  are  depzived  of 
the  benefit  of  their  testimony;  and  whereas  it  is  therefine 
expedient  that  the  said  sect  called  Separatists,  should  be 
relieved  in  manner  hereinafler  mentioned;'  "  Be  it  enacted, 
that  every  person  for  the  time  being  belonging  to  the  ssid 
sect  called  Separatists,  who  shall  be  required  upon  any  law* 
ful  occasion  to  take  an  oath  in  any  case  where  by  law  an 
oath  is  or  may  be  required,  shall,  instead  of  the  usual  form, 
be  permitted  to  make  his  or  her  solemn  affirmation  or  de> 
claration  in  these  words  following:  mdelicet — 

**  *  I,  A.  B.,  do,  in  the  presence  of  Almighty  God,  solemaly, 
sincerely,  and  truly  affirm  and  declare,  that  I  am  a  member 
of  the  religious  sect  called  Separatists,  and  that  the  taking 
of  any  oath  is  contrary  to  my  religious  belief  as  well  u 
essentially  opposed  to  the  tenets  of  that  sect;  and  I  do  also 
in  the  same  solemn  manner  affirm  and  declare.' 
Which  said  solemn  affirmation  or  declaration  shall  be 
adjudged  and  taken,  and  is  hereby  enacted  and  declared  to 
be  of  the  ssme  force  and  effi^ct  to  all  intents  and  purposes 
in  all  courts  of  justice  and  other  places  whatsoever,  wbeie 
by  law  an  oath  is  or  may  be  required,  as  if  such  Separatists 
hsd  taken  an  oath  in  the  usual  form.'* 
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Pattesoih  J-  (to  the  counsel  for  the  prosecation) : 
"  Then,  what  course  will  you  take? " 

Sir  G,  Al  Lewin. — **  I  will  first  tender  the  oath 
in  the.  usual  manner,  and  if  refused,  I  will  ask 
your  Lordship  to  receive  his  evidence  upon-  a 
general  affirmation." 

The  oath  was  then  tendered,  but  the  witness 
refused  to  take  it. 

Patteson,  J.,  then  rose  to  consult  with  Coleridge, 
J.,  (who  was  sitting  at  Nisi  Priua),  observing  that 
it  was  ''a  remarkable  point  and  a  new  one."  He 
intimated  his  own  opinion  to  be,  that  the  evidence 
could  not  be  received  upon  a  general  affirmation. 

On  his  return  into  court,  he  suggested  that  the 
counsel  for  the  prosecution  had  better  try  and 
make  oat  his  case  without  the  evidence  of  the  pro- 
lecator,  and  if  he  could  not  do  so  he  would  then 
receive  his  evidence  upon  a  general  affirmation* 
and  in  the  event  of  the  prisoner  being  convicted, 
wouldreservethe  point  forthe  opinion  of  the  judges. 

The  evidence  proved  to  be  insufficient  withoiit 
that  of  the  prosecutor,  who  was  accordingly  ex- 
amined upon  a  general  form  of  affirmation,  and 
the  jury  found  the  prisoners  guilty  *, 

In  Easter  term  following  the  case  was  submitted 

*  f ,  A.  B.,  do  solemnly,  and  sincerely,  and  trnly  declare 
and  affirm  (omitting  the  words  '*  being  one  of  the  people 
eallpd  Quakers"). 

c  3 
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to  the  consideration  of  the  judges,  who  weiv 
unanimouslj  of  opinion  that  the  evidaice  was  im- 
properly received,  and  consequently  no  judgment 
was  passed  upon  the  prisoners  *. 

"""^^"^"""^■"^■"""""•^■^"■"^'•^^^■"■"""'""'^^■"•'^■•^^^^^^"^^^"^^■^^■"■"^^""^^"^■^^^ 

*  In  consequence  of  this,  and  occurrences  of  a  like 
nature,   a  bill  was  brought  into  Parliament  in  the  then 
See  Appendix  session,  by  Lord  Denman,  intituled  "  An  Act  to  reoMiTe 
Doubts  as  to  the  Validity  of  certain  Oaths,  and  to  substi- 
tute a  solemn  Affirmation  for  an  Oath  in  certain  Cases.'* 
That  bill,   however,   did    not    pass ;   but  another,   inti- 
i&2V.c.77>  tttled  *' An*  Act  for  PermHting  Affirmation  to  be  made 
harifSbeen  a   instead  of  an  Oath,  in  certain  Cases,"  received  the  Royal 
S^n^sD.       *>^°^  ^^  ^^®  10^^  of  August,  lS38j  and  provided  as  fol- 
lows: "That  it  shall  be  lawful  for  any  person,  who  shall 
have  been  a  Quaker  or  Moravian,  to  make  solemn  affirmation 
and  declaration  in  lieu  of  taking  an  oath,  as  fully  as  it  would 
be  lawful  for  any  such  person  to  do  if  he  still  remaiDed  a 
member  of  either  of  such  religions  denominationa  of  Christ- 
ians;  which  said  affirmation  or  declaration  shall  be  of  the 
same  force  and  effect  as  if  he  or  she  had  taken  an  oath  in 
the  usual  form: 

**  ProTided  always,  that  every  such  affirmation  or  decla- 
tion  shall  be  in  the  words  following,  that  is  to  say. 
The  fonn  of        "  '  I,  A.  B.,  having  been  one  of  Ibe  people  called  Quakers 
affinnaUon.     j.^  ^^  ^^  ^^^^^  Brethren  caUed  Moravians,  as  the  earn 

ttiay  be,"]  and  entertaining  conscientious  objections  to  the 
taking  of  an  oath,  do  solemnly,  and  sincerely,  and  truly  de- 
clare and  affirm.' 
e.  4,  c  17.  "  Persons  of  the  persuasion  of  the  people  called  Quakers, 
Moravians,  and  Separatists,  who  may  be  elected  to  any  eor- 
porate  office,  &c.,  are  relieved  from  the  declaration  required 
by  the  9  Geo«  4,  c«  17,  (Corporation  Sacramental  Test  Repeal 
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APPROVER. 
Cragifn  and  Richardson^s  Case,  sp,  amizuj 

1834. 

Priaoners  were  indicted  far  larceny:  an  ac-  An  approver 

ought,  in 

veastaj  after  the  fact  was  admitted  an  approyer.  ^*^"*'^i?'J^ 
But  a  witness  against  whom  there  was  no  im-  J^^Sfwhou 
peachment,  was  first  called.  {J  ~°fi™ 

Tmmtoth  J* — '*The  usual  practice  is  to  call 
the  approyer  first." 

B.  Ingham^  for  the  prosecation,  said,  that  he 
was  not  aware  that  the  mle  held  where  the  ap- 
proyer was  not  an  accomplice  in  the  actual  theft. 

TawKton^  J. — '*  I  do  not  see  in  such  a  case, 
whj  the  party  was  admitted  to  become  an  ap- 
proyer: you  do  not  call  an  approyer  to  confirm 
the  testimony  of  an  unimpeached  witness,  but  to 
pioye  a  &ct  that  cannot  be  got  at  in  any  other 
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Note, — It  speared  in  the  sequd,  that  the 
qiproyer  was  required  to  estabUsh  the  fact  of  one 
of  the  principal  felons  haying  gone  out  early  in 
the  morning  and  returned  with  the  stolen  pro- 
per^, and  that  the  approyer  receiyed  and  har- 
boured him. 

Aet),  and  are  allowed  ta  make  a  certain  olher  declaration  in 

Hea  thereof  accoiding  to  the  form  prescribed  in  1  Viet    V.  c.  5^ 


36 


CROWN    REPORTS. 


Cakublb 

Sp.  AMiam, 
1836 

Three  penons 
chwgedbya 
eoroDer'i  In- 
quMtion  with 
murder,  al- 
lowed to  be 
examined 
before  the 
ffnindjury. 


Walter  Scotfs  Case. 

The  prisoner  was  charged  cm  the  ooroner^s  in- 
quisition with  murder. 

Sir  G.  A.  Letmn,  for  the  prosecntion,  applied 
to  the  Court,  that  three  persons  who  had  been 
committed  by  the  coroner  as  principals  in  the 
second  degree,  might  be  allowed  as  witnesses 
before  the  grand  jury,  there  being  no  evidence  to 
criminate  them,  and  none  that  could  affect  the 
principal  in  the  first  degree,  without  their 
testimony. 

He  admitted  that  the  application  was  an  un- 
usual one,  and  that  ne  had  no  preoedent  for  it; 
but  submitted,  that,  as  they  did  not  by  their 
statements,  criminate  each  other,  and  as  the  case 
was  made  up  of  many  circumstances,  to  all  of 
which  no  one  of  them  could  speak,  thon^  eadi 
could  speak  to  some  that  were  material;  and  as 
one  of  them  who  knew  the  least  of  the  material 
facts,  could  speak  the  most  positiyely  to  the 
person  of  the  party  charged  as  principal  in  the 
first  degree,  it  would  be  unreasonable  that  the 
Crown  should  be  deprived  of  their  testunony, 
and  that  the  ends  of  justice  should  be  defeated, 
simply  because  they  were  included  in  the  in- 
quisition. 

Lord  Denman,  C.  J.,  granted  the  application. 
The  three  persons  were  afterwards  examined  as 
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witnesses,  and  the  prisoner  Soott  was  convicted  of 
manslaughter  *. 


Moore*s  Case.  %•  s;,.!to£», 

n&e  prisoner  had  been  allowed  to  go  before  the  Approver 
gnmd  jury  as  a  witness  for  the  crown,  and  upon  aft^ving 
Ais  testimony  a  tme  bill  for  burglary  had  been  ^^?^^  _ 
returned  against  his  accomphces.     At  the  trial,  Jjj.^^  "*"'' 
boweyer,  he  turned  round  upon  the  prosecutor 
and  pretended  to  be  ignorant  of  the  facts  to 
which  he  had  before  given  evidence.     The  con* 
aeqaence  was,  that  two  out  of  three  of  his  accom* 
plices  were  acquitted. 

Coleridffe,  J.,  ordered  him  into  custody,  and 
directed  a  bill  to  be  preferred  against  him  for  the 
original  offence;  this  was  accordingly  done.  The 
\ttSL  was  found  by  the  grand  jury:  the  prisoner 
pleaded  guilty,  and  judgment  of  death  was  re- 
corded against  him  f. 

*  See  the  Barmhy  Rioten^  Case,  1  Lewin»  C.  C.  5  ;  where 
Parke,  i.,  Tefuied  to  allow  two  persona  to  go  before  the 
grand  jiury  as  approver*,  (no  special  reason  having  been  as- 
signed) observing  that  it  was  unusual  to  allow  more  than  one. 

t  '*  There  are,'*  said  Lord  Mantfield,  C.  J.,  **  three  ways  in  deUvering 
B  law  and  practice  which  give  accomplices  a  right  to  a  par-  ^.'^^'^Mdi? 
liais,  and  there  is  one  mode  which  entitles  them  to  a  ream-'  ]  f  °^'  ^a 
^endoHam  to  the  hing'e  mercy.  H^— 

"  The  three  legal  waya  are-^-First,  in  the  caae  of  ap«  Now  abolMi' 
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voRE  Chrnd^s  Cote, 

Sp*  Aatltet, 
1838. 

i^^^iioa  who     The  prisoner  was  charged  with  receiving  stolen 
ed  his  acoom-  goods  knowiDg  them  to  have  heen  stolen. 

plioefl  in  a 

fdony,  under  *  ■ 

ed  by  59  G.  9,  PROVEMEKT,  wMch  ttill  Kiiudiu  ft  ptit  of  the  common  law, 
^  ^  though  by  long  diacODtiniuiDoe  the  pmctioe  of  admitdoig 

persons  to  be  approvera  ia  now  grown  into  disuse. 
See  Hawkins.       "  Second,  The  case  of  persons  who  come  within  the 
rHale*8%*rc.'  '***^  10  &  11  Will.  3,  c  23,  s.  5, and  5  Ann.  cSl,  ■. 4. 
!«•  stll^         "  Third,  The  case  of  persons  to  whom  the  king  has,  by 
ford's  P.  c.     Bpedal  proclamation  in  the  Gazette,  or  otherwise,  promised 
his  pardon. 

"  Approvers  l^ave  a  right  to  a  pardon;  peisons  wiUiin  the 
statutes  of  King  William  and  Queen  Anne  (sapra)  have  a 
right  to  a  pardon ;  and  the  other  class  of  offenders  who  come  in 
under  the  Royal  faith  and  promise  have  a  right  to  a  pardon. 
"  There  is  beside  a  proctice  which,  indeed,  does  not  give  a 
legal  light,  and  that  is,  where  an  accomplice  having  noade  a 
fiUl  and  fair  eenfumm  of  the  vkoU  intih,  is,  in  oonaeqneoee 
thereof,  admitted  a  witness  for  the  Crown,  and  his  evidence  is 
afterwards  made  use  of  to  convict  the  other  offenders.     If  in 

CThe  oondi-     that  case  he  act  fairly  and  openly,  and  discover  the  whole  truth, 
tlonlsnot,  J  r      jf  » 

that  he  though  he  is  not  entitled  (fright  to  a  pudon,  yet  the  mage, 

nor  even  that  the  lenity,  and  the  practice  of  the  Court  is  toatop  the  prose- 

S^ idnceun-    cution  against  him,  he  having  an  equitable  title  to  a  reeom- 
aiTmisona-  °>«i^d^on  to  the  king's  merey.    But  no  authority  is  given 

but  that  he      to  a  justice  of  the  peace  to  pardon  an  ofl^dcr,  and  to  tell 

shall  make  a 

ftir  disclosure  him  that  he  shall  be  a  witness  against  others. 

knowik'  *         "  1*^6  accomplice  is  not  assured  of  his  pardon,  hot  pves 

ET^^de?     ^  evidence  m  vhumUt,  in  custody;  and  it  depends  on  te 

page  11.1        title  he  has  from  his  behaviour  whether  he  shall  be  paidonsd 

or  executed. 
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jdiekerhy  Sent.,  and  Af.  21  Bainea  were  for  the  •  promise  or 

*  fiiTour,  ought 

nroeecatlOD.  not  to  bepro- 

*^  aecutedfor 

On  the  case  being  called  on,  Sir  G.  A,  Lewin,  gj^^^ij^ 
for  the  prisoner,  appealed  to  the  learned  judge  ^^^di hedii • 

doled  under 

~   an  impreition 

**  A  justice  haa  no  aathority  to  select  whom  he  pleases  to  coune  nehad 

paordoa  or  prosecute:  and  the  prosecutor  himself  has  even  a  ^^auhe^ 

leas  power,  or  rather  pretence,  to  select  than  the  justice  of  £^JJ][2ffL} 

peace.    It  rests,  therefore,  on  usaget  and  on  the  offender's  theconse-  . 

Queno69« 
own  good  behaviour,  whether  he  shall  be  prosecuted  or  not; 

axid  i^  in  a  proper  case,  an  application  be  made  to  this  Court 
by  an  accomplice  to  be  bailed,  that  is,  in  the  case  of  a  per- 
■on  properly  within  the  usage,  and  who  has  fully  complied 
with  the  requisite  conditions,  I  should  have  no  difficulty  in 
bailing  him  in  order  that  he  might  apply  for  the  king's  par- 
don."— 

The  aboTe  obsenr/itions  fell  from  Lord  Man^ldf  C.  J., 
in  defivering  the  judgment  of  the  Court  of  King's  Bench  on 
an  application  made  to  admit  a  prisoner  named  Margaret  ^*'1|J'^ 
Roddf  charged  with  forgery,  to  bail,  and  which,  under  the  Radd,  for 
cireumBtanoes,  was  refused.    At  the  following  Old  Bailey  uH^b). 
aesaions,  on  being  put  to  the  bar,  her  counsel  insisted,  that  Se^t.  Daven- 
having  been  admitted  a  witness  for  the  Crown,  she  ought  not  ^obuu 
to  be  put  upon  her  triaL    The  counsel  for  the  Crown  con-  i  lS^!  c^c* 
tended,  that  the  condition  upon  which  she  had  been  admitted  ^^ 
m  witness  was,  that  she  should  discover  aU  the  forgeries  of 
which  two  brothers  named  Perreau  and  herself  had  been 
goilty,  but  that  she  had  knowingly  suppressed  that  for  which 
ahe  waa  at  pretent  indicted. 

The  Judges  present  differing  in  their  opinions  upon  this  Gould,  J., 
subject,  Mrs.  Rudd  was  remanded,  and  the  question  sub-  Hothsm^  B« 
mitted  to  the  twelve  judges.    On  the  first  day  of  the  session 
firilowittg  dstun,  J.,  delivered  their  opinion  as  follows  h«- 
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whether,  under  the  circumstances  he  was  abont  to 
detail,  this  indictment  ought  to  be  proceeded  with. 
He  then  stated  that  the  prisoner  on  whose  pre- 
mises some  stolen  property  had  been  deposited. 


'*  Eleven  of  the  judges  (the  Lotd  Chief  Justice  of  the 

Common  Pleas  heing  absent  throngh  indisposition)  hare 

maturely  and  deliberately  considered  of  the  matter  under 

all  the  circumstances,  and  it  falls  to  my  share  to  deliver  io 

their  presence  to  the  public  the  substance  of  their  reasoi» 

upon  the  occasion,  that  the  grotuid  of  their  resolves  msj  be 

rightly  understood. 

"  All  the  judges  were  of  opinion  that  an  accomplice  who 

fiilly  and  truly  discloses  the  joint  guilt  of  himself  and  his 

companions,  and  truly  an<nrers  all  questions  that  are  put  to 

him,  and  is  admitted  by  justices  of  the  peace  as  a  intoesf 

against  his  companions,  and  who  when  called  upon  does  give 

evidence  accordingly,  and  appears  under  all  the  drcnm- 

stances  of  the  case 'to  have  acted  a  fiiir  and  ingenuous  psxt, 

and  to  have  made  a  full  and  true  information,  ought  not  to 

he  prosecuted  for  his  own  guilt  so  disclosed  by  him,  iior,;Mr- 

[It  is  no  lagal  Aopf,  for  amy  other  offence  of  the  tame  kind  which  he  may  aed- 

^J{m?1ieing  dentaUpf  and  without  any  had  deeign,  hare  omitted  fo  hsM 

huiAvme^  confession }  but  he  cannot  by  law  plead  this  in  bar  to  any 

dcBoe  for  the  indictment  against  him,  nor  avail  himself  of  it  upon  his  trial, 

crown  in  ■ 

another  case,   for  it  is  merely  an  equitable  claim  to  the  merey  of  the 

tirdy  on  the   Crown  from  the  magistrate's  express  or  implied  promise  of 

2J^^^^       an  indemnity  upon  certain  conditions  that  have  been  per- 

J^J'jJJjJ^     formed ;  it  can  only  come  before  the  Court  by  way  of  ap- 

he  will  recom-  plication  to  put  off  the  trial  in  order  to  give  the  prisoner  d'oie 

mend  the  pn- 

•oner  to  the     to  apply  elsewhere. 

Mercy.]  "  Ni»^  of  the  eleven  judges  were  of  opinion  that  aJ)  tb^ 

circumstances  relative  to  a  prisoner's  claim  of  isdeauiity 
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fearing  tbat  he  might  get  into  trouble,  and  wish- 
ing to  save  himself,  had  gone  to  his  attorney, 
Mr.  Cloogh,  at  Huddersfield,  and  informed  him 
of  a  robbeij  that  had  been  committed  in  the 


in  Biicli  a  case  not  only  may  but  ought  to  be  laid  before  tbe  A.  v.7^i«c 

Court  to  enable  them  to  exercise  their  discretion  whether  cc. 361,  a.D« 

upon  the  grounds  before  them  the  trial  should  be  put  off,  Gamyw/B  • 

and  consequently  have  intimation  given  that  the  P^soner  ^^;^^|^ 

onglit  not  to  be  prosecuted;  for  the  discretionary  power  ^^^^S^^^' 

exercised  by  the  justices  of  the  peace  in  admitting  accom-  B. 

ptices  to  be  witnesses,  founded  on  practice  only,  cannot  con-  ^jS^wwr^ 

trol  the  authority  of  the  court  of  gaol  deivery,  and  exempt  f^'f^^^^' 

at  all  events  the  accomplice  from  being  prosecuted.  where  this 

cue  wMi^- 
'*  Upon  every  motion  made  upon  collateral  equitable  ground  temd  to,  and 

the  Court  will  see  and  examine  into  the  whole  truth,  and  upheld.] 

consequently  ought  to  be  informed  of  all  the  circumstances 

afiecting  the  case."-^ 

Tbe  law  of  approvement  (by  analogy),  to  which  this  other  Abolished  by 
practice  has  been  adopted  and  so  modelled  as  to  be  received  c46. 
with  a  little  more  latitude),  was  as  follows: —  LawoTsp- 

"  A  person  desiring  to  be  an  approver,  must  have  been 
one  indicted  of  the  offence  and  in  custody  on  that  indict- 
ment He  must  have  confessed  himself  guilty  of  the  offence, 
ind  desired  to  accuse  his  accomplices.  He  must  likewise 
oo  oath  have  discovered,  not  only  the  particular  offence  for 
which  he  was  indicted,  but  also  all  treasons  and  felonies 
which  he  knew  of;  and  after  all  this  it  was  in  the  discretion 
of  the  Coort  whether  they  would  assign  him  a  coroner,  and 
admit  him  to  be  an  approver  or  not;  for  if  on  his  confession 
it  appeared  that  he  was  a  principal  and  tempted  the  others, 
the  Court  might  refuse  and  reject  him  as  an  approver.  When 
he  was  admitted  as  such,  it  must  have  appeared  that  what 
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ne^bonrhood,  desiring  to  know  whedier,  if  h^ 
made  the  same  known  to  the  magistntes  and 
gare  evidence  against  the  parties  who  were  con- 
cemed  in  the  robbery,  he  should  be  allowed  to  go 

rso&bte.  that  be  had  discovered  was  trae,  and  that  he  had  discoreied  the 
be  a  wttaess  *f^*^  truth.  For  this  puipose  the  corooer  pat  his  appeal 
afthoudibe  ^°^  ^^"'^*  "^  ^^^  ^®  prisoner  retomed  into  court,  he  was 
tihe  bra^har*   bound  to  repeat  his  appeal  without  any  help  from  the  Court, 

hiiappod.       or  from  any  hyttamder;  and  the  law  was  so  nice,  that  if  he 
Staunf.  Ub.  2t...  ...  %        •%    t    »  \t         %  •» 

c  M,  p.  145;    vaned  m  a  ttngh  evrcumgUuiC9,  the  whole  fell  to  the  gzouiid, 

btttaee'L«0^«  and  he  was  condemned  to  he  hanged.  If  he  failed  in  the 
ens,  10  S.  T.  qqXqjuj^  of  a  horse,  or  in  circumstances  of  time,  so  rigorons 
was  the  law  that  he  was  condemned  to  be  hanged, — much 
more  if  he  £uled  in  essentials.  The  same  consequences  fol- 
lowed if  he  did  not  discoTer  the  whtiU  truth;  and  in  all  these 
cases  the  approver  was  convicted  on  his  owfi  confession. 

A  further  rigorous  dicumstance  was,  that  it  was  neces- 
sary to  the  approver's  own  safety  that  the  jury  should  be- 
lieve him;  for  if  the  partners  in  his  crime  were  not  convicted, 
the  approver  himself  was  executed. 
[Sir  Matthew      Great  inconvenience  arose  out  of  this  practice  of  approve- 
a^t^'that    ^^^i  And  "  there  is  no  doubt,"  (said  Lord  Mansfield),  **  if 
S^wiim'to  ^^  ^^^  not  absolutely  necessary  for  the  execution  of  the  law 
SipmBSi*nf  "ff^"*^  notorious  offenders,  that  aocomplicea  should  be  re- 

approven,      ceived  as  witnesses,  the  practice  is  liable  to  many  olnectionsi 

upon  frife 

and  malicioua  and  though  under  the  modem  practice  accomplices  are 

deaperete  vil*  clearly  competent  witnesses,  their  single  testimony  akne 

boMfiuothe  ^  >el<loi>^  o^  sufiBcient  weight  with  a  jury  to  convict  the 

public  by  the  ^ 

discovery  and  conviction  of  real  oflRnden.  8H.P.C.cfi9;  2HawUiii,P.C  cM. 

An  aooomplioe,  it  aeemi.  Is  a  ooinpetent  witness*  and  mav  be  examined,  if  be  be 
willing,  though  he  be  indicted  along  with  others,  provided  he  oe  not  put  noon  his  trisl 
at  the  same  time  with  the  others.  8  Starkle  on  Ev.  IS,  8nd  ed.  So,  if  he  aas  plsaded 
guilty,  or  been  senanteiy  convicted,  provided  ludginent  has  not  been  pronouneed 
upon  him  for  an  oflbice  which  disqualfiles  him.  Lee  v.  OameB,  Cowp.  1. 

So,  anacoompUcemay  bea  witness  Jbr  at  well  as  against  an  aflompiio&] 
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free.  That  Mr.  Clough  said  he  would  see  Mr* 
Lajoock,  the  derk  to  the  magistrates,  and  hear 
wbmt  he  would  say  upon  the  matter.  That  he 
did  see  Mr.  Laycock,  who  gave  for  answer,  that 
he  could  not  take  upon  himself  to  pledge  the 
magiatrates;  but  that  the  practice  had  been  always 
such,  and  he  had  no  doubt  it  would  be  observed 
iD  the  particular  instance.  That,  upon  this,  the 
prisoner  Grarside  was  produced  before  the  magis- 
trates by  his  attorney,  and  gave  eridence  upon 
oath  against  three  persons,  who  were,  in  conse- 
quence, committed  to  York  Castle  to  take  their 
trial  for  the  robbery,  and  Garside  was  himself 
bonnd  oyer  to  attend  there  as  a  witness.  That 
the  constable  afterwards  went  to  Garside's  pre- 
mises to  secure  the  stolen  property  of  which  he 
had  given  information;  that  Grarside  was  there, 
and  said  to  him,  "  I  may  as  well  teU  you  where 
the  striped  piece  is"  That  he  then  pointed  to 
some  cinders,  which  being  removed,  the  striped 
piece  was  found.  That  this  striped  piece  turned 
out  to  be  the  subject-matter  of  a  different  robbeiy 
by  the  same  parties,  but  which  other  robbery 
Garsida,  the  prisoner,  did  not  allude  to  when  he 
was  before  the  magistrates.  That  it  was  partly 
by  means,  however,  of  this  striped  piece  so  pointed 
oat  by  Garsid^  and  partly  from  other  circum- 


offender;  it  being  a  etrong  temptation  to  a  man  to  commit 
peijoxy,  if  hj  accusing  another  he  can  escape  himself. 


ft 

I 
I 
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Stances,  that  the  perpetrators  of  the  latter  robbery 
were  discovered.  That  indictments  had  been  pre- 
ferred against  the  principal  thieves  in  respect  of 
both  the  robberies,  and  that  Grarside  was  charged 
as  a  receiver  in  each  of  them.  Bat  that,  as 
against  the  principals,  the  gnnd  jnry^had  ignored 
the  bills. 

The  counsel  for  the  prosecution  at  once  ad- 
mitted that,  as  regarded  the  robbery  oonceming 
which  Garside  had  given  evidence  before  the  ma- 
gistrates, it  would  be  contrary  to  good  fidth  to 
proceed.  But  they  were  not  disposed  to  abandMi 
the  other,  and*  therefore,  an  appeal  to  hiiiatdk 
I  ship  became  necessary. 

The  facts  of  the  case  were  not  disputed. 

ColeridgCy  J. — "  The  rule  is — under  what  im- 
pression did  the  party  act  when  he  made  the 
disclosure?  Here  it  is  clear,  from  his  volmtanlj 
giving  up  the  '^  striped  piece  "  to  the  constable, 
that  he  did  so  under  an  impression,  that,  by  the 
course  he  had  previously  taken,  he  had  delivered 
himself  from  the  consequences  of  having  it  in  bis 
possession.  Under  these  drcumstanoes  I  shoold 
certainly  recommend  the  counsel  for  tbe.pn^seco- 
tion  not  to  proceed;  though,  if  he  persists,  I  am 
bound  to  try  the  case." 

D.  Maude,  on  the  part  of  the  prosecutioD, 
yielded  to  the  recommendation  of  the  learned 
judge,  and  an  acquittal  was  taken  *. 

•  See  the  Note  to  the  Ust  Case. 
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KeUmfn  Case.\M  sp. 


AttUm, 
1838. 


Per  PatteBtm,  J. — "  I  think  an  approTer  should  in  what  an 
be  confirmed^  not  only  in  some  facts  generally,  snooidbe 
bat  in^soigg^particularlY.  which  aifect  the  pnsoner 
at  the  bar*." 


*  It  is  laid  down  by  high  authority,  that  the  juiy  mar  l  Hate,  P.c. 

convict  apon  the  testimony  of  an  accomplice  alone  without  ^l^emd  4 

eonfinnation,  if  they  belieye  that  he  has  spoken  the  truth;  fj^lSi^^c. 

but  this  is,  to  saT  the  least  of  it.  a  dangerous  doctrine,  which  iS*i*i  ^ 

*         letice  of  modem  and  better  times  has  practically  set  Oocmter,  1 

■      — ■^=^" —^ Leach.  C.  C. 

^478. 

touqmt,  unless  such  testimony  is  coafirmed  as  to  some 
material  fact,  "  the  truth  or  falsehood  of  which  goes  to  prove 
or  disprove  the  offence  charged  against  the  prisoner." — Per 
PattetWj  J.,  in  Rex  v.  /tddit,  6  C.  &  P.  388. 

The  adnaitting  an  accomplice  as  a  witness  at  all  is  regarded  Lord  Mm$' 
u  aj^^ssaryevil ;  and  it  is  never  allowed  but  in  cases  where  ante,  4S,  n. 


the  main  facts  necessary  to  a  conviction  cannot  be  proved 

without  his  testimony. 

His  general  credit,  therefore,  being  gone,  the  confirmation  [in  A.  v. 

onght  to  be  of  such  a  character  as  to  shew  that  he  is  speaking  othen,  cat. 

the  truth  as  regards  those  particular  facts.     It  is  his  only  f^^jumm' 

medimn  of  credit,  and  it  is  particular  and  not  general.  f'>  ^^^^ 

Mere  consistent  evidence  is  not  confirmatorv  evidence,  it  approver 
^m«fc»»«— ^^^^^^■^■■'^■■■■■■'"■•'■■••■••^■■■iBii**"**"'""**       ought  to  be 
009  establishes  that  the  accomplice  may  be  speaking  the  cooflrmed  aa 

truth;  where, however,  there  are  two  pieces  of  evidence,  each  piiMpen.] 
consistent  when  taken  alone  with  the  accomplice's  testi- 
mony, but  which  would  be  inconsistent  with  each  other  if 
the  aeoomplice's  evidence  were  false,  it  follows,  that  if  they 
be  both  true,  the  accomplice's  testimony  must  be  true  also; 
and  thus  assuming  them  to  be  true,  the  truth  of  the  accom* 
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ARSON. 


Cabui 
Sum, 

laas. 


M'IkmaltPs  Ctue. 
Tlie  prisoner  was  charged  upon  the  following 


WhAtba 

houteatcom-  indictment  with  arson. 

miNilaw. 

The  jurors  &c,  present,  that  W.  M.,  late  of 
&c.,  kbourer,  on  the  20th  day  of  July,  in  fiie  2nd 
year  of  the  reign  of  our  sovereign  lady.  Queen 
Victoria,  with  force  and  arms  at  Thomtliwaite, 
in  the  county  aforesaid,  feloniously,  unlawfully^ 
and  malidou^y  set  fire  to  a  certain  dweDing- 


plice's  testunony  is  negatively  established.  Confinnataiy 
evidence  necessarily  varies  in  degree  from  mere  conaisteiil 
evidence  down  to  proof  positive.  In  some  cases  it  is  so 
strong  as  to  be  almost  sufficient  without  any  aidfirom  that  of 
the  accomplice ;  but  where  it  is  so  slight  that,  standing  by 
itselfy  it  would  have  no  moral  force,  the  testimony  of  an 
accomplice  ought  to  be  received  with  "a  sober  deg^  of 
I  jealousy  and  precaution." — Edit. 
^  ^*'  TLe  acknowledged  turpitude  of  the  witness,"  (obKrres 
an  enlightened  commentator  on  our  laws  of  evidence),  "  ne* 
cessaiily  stamps  his  testimony  vrith  suspicion;  and  it  is  to 
be  the  more  carefully  watched  since  such  a  witness  is  under 
a  strong  temptation  to  substantiate  the  account  which  he  has 
already  given  in  the  hope  of  a  pardon,  and  is  likely  to  soppoae 
that  his  object  will  be  gained  by  a  conviction,  and  may  be 
firustrated  by  an  acquitul."— 2  Starkie  on  Ev.  11.  2nd  edit 
See,  also,  the  judicious  observations  of  Mr.  PhiUipe  in 
his  learned  work  on  the  law  of  evidence. 
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house,  a  certain  out-house,  and  a  certain  stack 
of  turf,  of  one  Isaac  Walker,  there  situate,  against 
the  form  &c.,  and  against  the  peace  &c. 

The  evidence  was,  that  the  dwelling-house  and 
OQt-house  were  under  the  same  roof,  but  there 
was  no  communication  between  them.  The  fire 
was  kindled  in  the  dweUinff-hovise, 

Mdermm^  B.,  held  that  this  eyidence  was 
sofficient  to  sustain  the  charge  of  setting  fire  to 
a  dwelling-honse. 

He  observed,  that  the  recent  statute  for 
amending  the  law  of  burglary,  which  determined 
what  should  be  considered  a  dwelling-house,  and 
what  not,  did  not  apply  to  arson*;  that,  under 
the  old  law,  a  breaking  or  entering  into  this  out- 
hoase  in  the  night-time,  would  have  sustained  a 
charge  of  burglary  f. 

*  T  &  8  Geo.  4,  c.  39,  s.  13,  enacts,  "  that  no  buildingi  7&80.4, 
ilthongh  within  the  same  curtilage  with  the  dwelling-honse, 
and  occupied  therewith,  shall  be  deemed  to  be  part  of  such 
dwelling-house  for  the  purpose  of  burglary,  unless  there 
shall  be  a  communication  between  such  building  and  dwell- 
ing-house, eidier  immediate  or  by  means  of  a  covered  and 
indosed  passage,  leading  from  the  one  to  the  other."  See 
SmervUU  and  othen^  ease,  post,  tit  Burglary. 

t  At  common  law  it  was  sufficient  if  the  building  adjoined 
the  dwelling-honse,  and  it  appeared  to  the  jury  that  it  was 
occupied  as  parcel  of  the  dwelHog-house,  although  there 
WIS  no  common  curtilage  and  indosure,  or  internal  com- 
BMUueation  (Bnmn*t  cage,  E.P.C.493),  such  as  a  bam, 
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ASSAULT. 


York 

I.  AMb 

1836. 


Sum.  i4«KM.  Anonymaui. 


A  party  struck     Per  Parke,  B. — "  If  a  party  raise  np  a  faind 
a^n,  to  pre-  against  another,  within  a  distance  capable  of  the 

rent  a  repe-     -.  ,     .  .,        , 

tition.  latter  being  struck,  the  other  may  strike  in  his 

own  defence  to  prevent  him;_bttt  he  mnst  not 
use  a  greater  degry^  nf  innlgi^c^  t^^  ian^^yy. 
"  Where  a  man  strikes  at  another,  within  a  dis- 
tance capable  of  the  latter  being  struck,  nature 
prompts  the  party  struck  to  resist  it,  and  he  is 
justij&ed  in  using  such  a  degree  of  force  u  wiH 
prevent  a  repetition  *." 

■table,  cow*  boose,  dairy^botue,  or  tbe  like,  or  a  baek-boue, 
eigbt  or  nine  yards  distant  firom  tbe  dwelling- bouse,  and  eon- 
nected  only  by  a  pale  extending  between  tbem:  CuttWt 
eon,  1  Hale,  558:  sobeld  by  all  tbe  judges  (1665),  t  Sfearkit 
on  £v.  196;  4  PL  Com.  225;  see  also  Garlmid*»  catt,  1 
Leacb,  145,  and  tbe  cases  tbere  referred  to. 

^  An  indictment  for  an  assault  is  supported  by  evideoee 
Qf  an  attempt  witb  force  and  violence  to  do  a  ooiportl  hart 
to  anotber. 

An  indictment  for  a  battery  is  sustained  by  endeoce  of 
smallest  injury  done  to  tbe  person  of  a  man  in  an 
rude,  revengeful,  or  violent  manner;  (1  Hawkins,  P.  C.  6S}i^ 
or  by  spitting  upon  bim:  "I'his,"  said  HoU,  C.  J.,  **  i«  * 
battery ;  and  thougb  one  cannot  justify  a  batteiy  by  m 
assault  demesne,  yet  be  may  give  it  in  evidence  upon  s  'not 
guilty,'  and  be  may  be  tbereupon  acquitted."— iZex  v.  CttiS' 
worth,  6  Mod.  172. 
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ATTEMPTS. 


SineUdi^s  Case.  ^  Yojik 

1887. 

By  the  9  Geo.  4,  c.  31,  s.  11,  it  is  enacted,  sembie,  tiutt 
"•nurt  if  any  person,  unlawfully  and  maliciously.  SSSJ 
uiall  attempt  to  droum  any  person,  with  intent  dzown.  it  is 
to  murder  such  person,  every  such  offender,  and  '"'^^iMllfiM- 
ereiy  person  counselling,  aiding,  or  ahetting  such 
oflender,  shall  he  guilty  of  felony,  and  heing  con- 
victed thereof  shall  suffer  death  as  a  felon  *." 


Bat  in  order  to  make  this  a  good  Justification,  it  seenu 
^t  it  ought  to  appear  that  the  striking  by  the  defendant 
vuin  hit  own  defence,  and  waH^DroDortio^^he 
u^ ;  and  that  if  A.  gave  B.  a  slight  blow,  it  will  not  justify 

B.  in  mumme  A.,  or  in  beating  him  yiolently  and  out- 
ttgeoDsIy,  and  without  a  view  to  his  own  defence.  2  Starkie 
en  Bt.  41,  citing  Coekrofi  y.  Smith,  2  Salk.  6427  where  HoU, 

C.  J^  said  "  that  for  every  assault  he  did  not  think  it  reason- 
able that  a  man  should  be  banged  with  a  cudgel;  and  that 
the  meaning  of  the  plea  of  sou  astauli  demesne  was,  that  he 
itmek  in  his  own  defeoce;  that  if  A.  strike  B.,  and  B.  strike 
■gsia,  and  they  close  immediately,  and  in  the  scuffle  B. 
WhAs  A.,  that  is  son  asiouU  demesne;  but  if,  upon  a  little 
M<>wjp7en  by  A.  to  B.,  B.  give  him  a  blow  that  maitpa  hii^^ 
tnat  is  not  WW  assault  demesne.^* 

^  Tms  enactment  is  repealed  by  1  Vict  c.  85,  s.  1 }  and  by  i  Vfcu  c.86. 
■set  3,  it  is  re-enacted;  and  the  offence  is  made  punish- 
sble  by  fifteen  years'  transportation,  or  imprisonment  for  not 
exceeding  three  years,  witb  or  without  hard  labour. 

D 
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On  this  statute,  the  prisoner  was  charged  oa 
the  following  indictment: — 

indictmoit.        ''The  juTors  &c.  present,   that  J.  S.,  late  of 
Whitgift,  in  the*  county  of  York,  labourer,  on  the 
10th  day  of  June,  in  the  7th  year  of  the  reign  of 
our  late  sovereign;  King  William  the  Fourth,  with 
force  and  arms  at  Whitgift  aforesaid,  in  and  upon 
one  G.  T.  and  one  J.  C,  in  the  peace  of  GkNl 
and  of  our  said  lord  the  king  then  and  there 
being,  feloniously,  unlawfully,  and  of  his  nudice 
aforethought,  did  make  an  assault,   and  with  s 
certain  instrument  called  a  boat-hook,  which  he, 
the  said  J.  S.,  in  both  his  hands  thai  and  there 
had  and  held,  a  certain  boat  in  which  the  said 
G.  T.  and  the  said  J.  C.  then  and  there  were, 
(the  said  boat  then  and  there  being  and  floating 
upon  the  Hver  Ouse,  in  the  parish  aforesaid),  Tio- 
lently,  feloniously,  and  of  his  malice  aforethought, 
did  strike,  beat,  and  stave  in;  and  that  the  said 
J.  S.  by  so  striking,  beating,  and  staviDg  in  of  the 
boat  aforesaid,  divers  large  holes  in  the  sides, 
bottom,   and  other  parts  of  the  said  boat,  (so 
being  and  floating  on  the  river  Ouse  as  aforesaid), 
unlawfully,  feloniously,  and  of  his  mahoe  afore- 
thought, did  cause  and  make,  whereby  the  said 
boat  became  and  was  filled  with  water  there;  and 
so  the  jurors  aforesaid,  on  their  oath  aforesaid,  do 
say,  that  the  said  J.  S.,  by  the  means  aforesaid, 
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•ad  in  maimer  aforesaid,  the  said  G.  T.  and  the 
and  J.  C,  nnlawfully,  feloniously,  and  of  his 
malice  aforethonght,  did  then  and  there  attempt 
to  drown^  with  intent  then  and  there  the  said 
6.  T.  and  the  said  J.  C,  feloniously,  unlawfnllj, 
and  of  his  malice  aforethought,  to  Idll  and  mur- 
der, against  the  form  of  the  statute  &c.,  and 
against  the  peace  &c." 

The  facts  of  the  case  were  as  follows : 

There  was  a  disputed  right  of  ferry  oyer  the 
BiTer  Ouse,  at  Whitgift,  hetween  the  Earl  of 
Beverley  and  a  Mr.  Saltmarshe. 

Mr.  Saltmarshe,  iuTirtue  of  his  claim,  had  author- 
iied  certain  persons  in  particular  to  ferry  across 
the  river^  to  the  exclusion  of  all  others.  This 
right  of  Mr.  Saltmarshe  not  heing  acknowledged 
by  the  ferrymen  in  general,  a  feud  arose  between 
the  privileged  and  the  excluded,  and  attacks  from 
time  to  time  were  made  by  the  respective  parties 
upon  one  another. 

On  the  day  laid  in  the  indictment,  two  Uttle 
boys,  named  George  Tuke  and  John  Colt,  were  in  a 
boat  belonging  to  Colt's  father,  and  were  attempt- 
ing to  land,  having  succeeded  in  punting  it  across 
from  the  opposite  shore.  The  prisoner  Sinclair, 
observing  them,  attacked  the  boat  vnth  his  boat- 
hook,  in  order  to  prevent  them,  and  by  means  of 
the  holes  which  fie  made  in  it  caused  it  to  fill  with 
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water,  and  then  pushed  the  boat  away  ftom  the 
shore,  whereby  the  two  boys  were  put  in  peri)  of 
being  drowned. 

It  appeared,  howevefy  that  if  he  had  wished  it, 
the  boat  was  so  near  to  him  that  he  might  eMsafy 
have  got  into  the  boat  and  thrown  them  into  the 
water;  instead  of  which  he  confined  his  atta^  ta 
the  boat  itself,  as  if  to  preyent  their  landing,  bat 
apparently  regardless  of  the  consequences  which 
might  ensue  from  the  means  employed. 

Coltman,  J.,  stopped  the  case;  being  of  opimon, 
that  an  assault  in  hct  upon  the  two  boys  ought 
to  have  been  proved:  seeing  that  the  prisoner 
had  the  opportunity  of  attacking  them  personallT, 
which  he  did  not  do,  and  the  means  by  which  he 
attacked  the  boat  indicating  an  intention  latfaer 
to  prevent  their  landing  than  to  do  them  any 
injury. 


AUTERFOIS  ACQUIT. 


York  Champneys  and  Others^  Case, 

1837- 

The"«cquittai     The  prisoucr,  Champneys,  was  indicted  as  prin- 
vent  upon  aa  cipal  for  deliverinc  in  a  false  schedule  to  the  In- 

Indictment.         *  Y 

foromitti^  solvent  court,  and  the  others  for  aiding  and  abetting 
duic  port  of  him. 


A1TTKRFOI8  ACaiTIT. 
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Coitingham^  for Chatnpneys,  pleaded  ore  temu *  not imJSiwtr 
amterfaU  aequU^  as  to  depart  of  the  goods  alleged  g^i^m 
to  have  been  omitted  from  the  schedule;  obser?-  ^!iSi^<J!Sl£ 
iii^  that  the  same  plea,  if  pleaded  to  the  whole,  ^d^^*^ 
noold  not  aTftQ  as  to  a  part,  and  that  he  would 
then  be  depnyed  of  the  privilege  of  pleading  over, 
as  he  would  have  a  right  to  do  in  felony,  and 
judgment  would  go  against  himf. 

Sir  G.  A.  Lewin  for  the  prosecution,  consented 
that  he  should  be  allowed  to  plead  over  in  the  event 
of  his  fiuling  to  support  his  plea  to  the  whole;  and 
with  the  permission  of  the  learned  judge,  he  there- 
upon pleaded  auterfois  acquit  generally. 

Tlie  counsel  for  the  prosecution  then  admitted, 
that  a  part  of  the  goods  included  in  the  indict- 
inent  were  the  same  as  had  been  named  in  a  for- 


*  Thii  was  by  oonwnt  In  Crogan*s  cate,  1  Leach,  448, 
tlie  plea  of  auteffoii  aeqmi  was  also  taken  ore  temu,  and  re- 
eoided  by  the  derk  of  anaigns,  who  replied  to  it  on  the  part 
of  the  Crown  mU  Hel  records  and  such  is  the  more  frequent 
pnetice:  it  ought,  properly,  however,  to  be  in  writing. 
Lord  Hale  says,  "  This  plea,  though  the  prisoner  ministereth 
nddy,  yet  counsel  shall  be  assigned  him  to  put  his  plea  in 
due  form,  because  it  is  a  special  plea." — 2  P.  C.  241. 

f  In  it  ▼.  Taylor,  3  B.  &  C.  509,  the  Court  of  King's 
Bench,  after  a  special  argument,  and  a  deliberate  review  of 
«ll  the  authorities,  decided  that  in  misdemeanors  a  party 
was  not  entitled  to  plead  over,  notwithstanding  the  Crown, 
mpoa  demuirer,  had  concluded  with  a  prayer  of  retpondeat 
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mer  indictment  for  a  like  offence  on  which  the 
prisoner  had  been  acquitted. 

Cotiingham  then  proposed  to  give  in  evidence  to 
support  the  remainder  of  the  plea,  a  draught  oopj 
of  the  former  indictment;  but  the  counsel  for  the 
prosecution  objected  to  this^  as  the  indictment 
itself  might  be  produced;  he,  however,  ofiered 
to  waive  the  point  if  the  prisoner's  counsel  would 
undertake  to  say  that  it  had  been  examined  with 
the  original  and  was  a  true  copy. 

Paiteson,  J.,  concurred  in  the  objection,  ob- 
serving, that  an  examined  copy  would  answer  all 
the  purposes  of  the  record  itself,  but  that  without 
one  or  the  other  the  evidence  failed. 

Cottingham  then  pressed  upon  the  attention  of 
the  court  the  former  acquittal  of  Champneys;  con- 
tending that  an  acquittal  as  to  a  part  was  good  for 
the  whole,  as  it  involved  the  question  oi  a  false 
8CH£DT7LE,  which  was  the  gist  of  the  offence. 
^  Sir  G,  A,  Lewin  repUed,  that  a  man  might  well  be 

acquitted  as  to  some  articles  and  not  as  to  others; 
and  that  it  was  obvious,  where  fraud  was  in- 
tended, that  concealment  as  to  some  might  pre- 
cede-that of  others. 

Pattestm,  J. — "  If  the  articles,  or  any  of  them, 
are  different,  I  am  bound  to  proceed;  but  if  the 
offence  should  turn  out  to  be  substantially  the 
same  as  that  the  prisoner  has  already  been  ac- 
quitted of,  I  shall  recommend  the  jury  to  acquit. 
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Whether  at  the  fonner  trial  the  proper  eyidence 
was  adduced  before  the  jury  or  not,  is  wholly 
immaterial;  for  if,  by  any  possible  eiridenee  that 
could  have  been  adduced,  he  could  have  been  con- 
victed on  that  indictment,  he  is  now  entitled  to  an 
acq[txittal*." 

BAIL. 


•  York 

Rex  V.  Sarcih  Braithwaite,  so-abbsw, 

1836. 


The  prisoner  was  committed  to  York  castle  on  a  in  onier  to 

a  party  beii 
balled  In  Lo 
doOf  for  an 


chai^  of  attempting  to  poison  her  fellow  servant.  bahedJnLon- 


*  The  same  doctrine,  and  in  precisely  the  same  tenns, 
was  heM  by  Burrough,  J.,  in  Sfieen't  case,  2  C.  &  P.  634. 
"  The  maxim  of  the  common  law  is,  that  the  life  of  a  man 
shall  not  be  twice  pat  in  jeopardy  for  one  and  the  same 
offenee,  and  that  is  the  reason  and  cause  that  auterfou  acquit 
is  a  good  plea,  yet  is  intendable  of  a  lawful  acquittal  or  con- 
vietion;  for  if  the  acqoittal  or  conviction  is  not  lawfal,  his 
life  waa  never  in  jeopardy."  Faux's  case,  4  Co.  45 ;  Wigge*s 
case,  4  Co.  47. 

In  R.  ▼.  Dunn,  I  M.  C.  C.  424,  Gaselee,  J.,  recognised 
Sheen's  ease  as  an  anthority  for  the  coarse  he  then  adopted 
in  regard  to  this  same  plea. 

In  DunH*s  case  the  party  had  been  acquitted  upon  a  joint 
indictment,  and  was  afterwards  indicted  singly.  He  pleaded 
his  former  acquittal,  to  which  the  counsel  for  the  prosecution 
demurred,  and  argued  that  an  acquittal  for  a  joint  felony 
was  not  a  bar  to  an  indictment  for  a  several  felony.  After 
time  taken  to  consider,  Gaselee,  J.,  decided  that  the  plea 
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offence  com-  Ir  Michaelmas  teim,  1835>  the  magistiates 
^try,the  haYinff  sent  the  depositions  up  to  London,  and 
ihouidbeie-  anthonzed  the  agent  of  the  prosecutor's  attorney 
eer^wari,  tad  to  couseut  ou  their  behalf — 

nodoe  be 

^H^SSJ^  Sir  G.  A,  Lewin  moved  before  LittledaUy  J.,  that 
2^f^^^  she  might  be  admitted  to  bail;  and  that  the  nu^ 
pnMecutor.    ^^^  ^  ^^^  country  might  be  directed  to  take  the 

recognisances  on  the  spot. 

Littledale,  J.—"  I  feel  it  very  awkward  to  take 
the  depositions  as  such  without  a  certiorari;  and 
I  do  not  very  well  see  how  I  can  admit  the  paity 
to  bail  without  the  usual  service  of  a  mle  to  shew 
cause  upon  the  magistrates  and  the  prosecutor. 
But  you  may  take  such  role  as  the  crown  office 
will  give  you," 

The  crown  office,  on  being  applied  to,  granted  a 
certiorari  to  remove  the  depositions  into  the  court 
of  King's  Bench,  and  on  the  writ  being  handed  to 
the  prosecutor^s  attorney*  who  had  them  in  his 
possession,  he  forthwith  annexed  them  to  iU  and 
indorsed  upon  it  such  return  as  he  could  propeily 
make.  He  then  appeared  before  the  learned  judge 
in  chambers,  and  stated,  that  he  was  instructed  by 
the  magistrates  to  consent  to  the  prisoner  being 

was  good;  **  however  it  might  have  been,  if  it  had  elearij 
appeared  apon  the  record  that  several  felonies  had  beeo 
committedi  in  some  of  which  the  prisoner  bad  been  jointlyi 
and  in  another  separaUlp  concerned." 
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Iniled;  and  that  the  deposittons  were  sent  tip  to 
ham  for  the  express  purpose  of  saving  the  time 
that  iroold  be  required  to  serve  the  writ  and  the 
nanal  notices  and  to  make  the  retnm. 

LUtletUUe,  J.,  after  conferring  with  the  derk  of 
the  crown  office,  intimated,  that  he  could  not  agree 
to  waive  the  nsual  formalities  without  the  consent 
of  counsel  on  the  other  side.    Whereupon 

Henry  was  instructed  on  the  part  of  the  prosecu- 
tion to  consent;  and  this  being  done,  a  rule  was 
drawn  up,  absolute  in  the  first  instance,  for  taking 
the  haQ  in  the  country.  The  prisoner  was  required 
to  enter  into  recognisances,  herself  in  1002.,  and  to 
find  four  sureties  in  25/.  each,  or  two  in  501,  each*. 

N.  B.  At  the  following  assizes  the  prisoner  was 
tried  and  acquitted. 

BANKRUPT. 
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BateUff<^9  Case.  sum.  jmu», 

'"  1838. 

John  Batdifie  was  charged  upon  the  6  Geo.  4,  00.4,  c.kl 
e.  16,  8,  112,  that  he  being  declared  a  bankrupt,  ment  against 

^— — — — — — ^^— — ^— ^— -^-^— — — ^^— ^—  for  concealing 

•  The  ordiiuay  mode  of  proceeding  in  the  above  caie 
wovild  have  been  to  have  obtained  a  rnle  nin  (which  in  teim 
time  mnat  be  moTed  for  in  open  ooart)  to  ahew  cause  why 
file  party  ahould  not  be  admitted  to  bail,  and  the  bail  be 
taken  in  the  conntiy. 

The  rule  ia  a  seven  days'  rnle,  and  mnat  be  served  upon 
the  proseentoT  and  npon  the  committing  nuigistratea. 

D   3 
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feloniously  did  conceal  and  embezzle  a  part  of  Us 
estate,  to  the  yalue  of  ten  pounds  and  upwards. 


hit 

held  but  for 
notoondu- 
dtaig  tgalnft 

the  form  of   with  intent  to  defirand  hb  creditors*. 

theitatute. 


indictmeot.        *'  Yorkshire,  to  wit. — ^The  jnrors  for  our  Ladf 
the  Qneeny  upon  their  oath  present,  that*  John 


6  O.  4,  c.  16* 
•.lU. 


*  By  the  6  Geo. 4,  c  16, 1. 113,  it  it  enacted,  "That  if 
any  person  against  whom  any  ooromisuon  has  been  lOTied, 
or  shall  hereafter  be  issaed,  whereupon  auch  perwn  hath 
been  or  shall  be  declared  a  bankrupt,  shall  not  befine  three 
of  the  clock,  npon  the  forty-second  day  after  notice  thereflf 
in  writing,  to  be  left  at  the  usual  place  of  abode  of  sodi  per- 
son, or  personal  notice  in  case  such  person  be  then  inpison, 
and  notice  given  in  the  London  Gaiette  of  the  issuing  of  dtt 
commission,  and  of  the  meetings  of  the  commissioBOif 
surrender  himself  to  them,  and  sign  or  subsciibe  such  wt- 
render,  and  submit  to  be  examined  before  them  torn  tiiM 
to  time  upon  oath,  or,  being  a  Quaker,  upon  solemn  sffinn- 
ation;  or  if  any  such  bankrupt,  upon  such  exsminalioo, 
shall  not  discoTcr  all  his  real  or  personal  estate,  sod  hov, 
and  to  whom,  upon  what  consideration,  and  when  he  disposed 
oi^  assigned,  or  transferred,  any  such  estate,  and  all  boob, 
papers,  and  writings  relating  thereunto,  (except  such  port  ss 
shall  have  been  really  and  bona  fid*  before  sold  or  disposed 
of  in  the  way  of  his  trade,  or  laid  out  in  the  ordinary  expense 
of  his  family) ;  or  if  any  such  bankrupt  shall  not,  upon  fodi 
examination,  deliver  up  to  the  commissionen  all  9oA 
part  of  such  estate,  and  all  books,  papers,  and  writings  re- 
lating thereunto,  as  be  in  his  possession,  custody,  or  power, 
(except  the  necessary  wearing  apparel  of  himself,  hia  wife, 
and  children) ;  or  if  any  such  bankrupt  shall  remove,  cesci^ 
or  mknzk  any  part  of  such  estate  to  the  value  of  K^  ^ 
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Ratdiffe,  late  of  the  castle  of  York^  in  the  county  lodjctment. 
of  York,  lahoTuer,  on  the  17th  day  of  January*, 
in  the  year  of  our  Lord,  1838,  was^  and  for  a  long 
time  hefore,  to  wit^  for  the  space  of  three  years  and 
more,  had  been  and  was  a  miller,  dealer,  and  chap- 
mad;  and  for  and  during  all  that  time  did  use  and 
exercise  the  trade  of  merchandise  by  way  of  bar- 
gaining, exchange,  bartering,  and  chemance,  and 
did  seek  his  trade  of  Hying  by  buying  and  selling, 
to  wit,  at  Idttle  Smeaton,  in  the  county  of  York; 
and  that  the  said  John  BatcMe,  so  as  aforesaid 
using  and  exercising  the  trade  of  merchandise  by 
way  of  bargaining,  exchange,  bartering,  and  che- 
▼izanee,  and  seeking  his  trade  of  buying  and  sell- 
ing as  aforesaid,  on  the  13th  day  of  May,  in  the 
year  of  our  Lord,  1837,  became  and  was  indebted 
to  Thomas  Jackson,  of  Church  Smeaton,  in  the 
county  aforesaid,  joiner  and  cabinet-maker,  in  the 


vpwardB,  or  any  books  of  account,  papen,  or  writings  relating 
thereto,  mih  intent  to  defraud  hi*  ereditortf  every  such  bank- 
rapt  shall  be  deemed  guilty  of  felony,  and  be  liable  to  be 
tiSDsported  for  life,  or  for  such  term,  not  less  than  scTen 
yean,  as  the  court  before  which  he  shall  be  convicted  shall 
adjudge,  or  shall  be  liable  to  be  imprisoned  only,  or  impri- 
■oned  and  kept  to  hard  labour,  in  any  common  gaol,  peni- 
tentiary-house, or  house  of  correction,  for  any  term  not 
exceeding  seven  years." 
*  The  date  of  the  insolvent's  petition. 
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Indictment,  sum  of  100/.  and  upwards,  for  a  just  and  tme 
debt,  and  being  so  indebted,  and  ao  using  and 
exercising  the  trade  of  merchandiae  by  waj  of 
bargaining,  exchange,  bartering,  and  chevianoe, 
and  seeking  his  trade  of  buying  and  selling  as 
aforesaid,  he,  the  said  John  Ratdiffe,  on  the  17th 
day  of  January,  in  the  year  of  our  Lord,  1838,  at 
the  castle  of  York,  in  the  county  aforesaid,  being 
then  and  there  in  actual  custody  for  debt,  beeune 
and  was  a  bankrupt  within  the  true  intent  and 
meaning  of  the  several  statutes  made  and  then  yet 
in  force  concerning  bankrupts,  or  some  or  one  of 

Act  or  Bank-  them,  to  wit,  by  the  filing  thepetiHon  of  ih/twi 
John  RatcUfe  in  the  court  for  the  reUrfoflnmbM^ 
Debtors  in  England,  praying  to  be  dia^atffed 
from  custody*;  and  that  afterwards,  to  wit,  on 
the  3rd  day  of  February,  in  the  1st  year  of  the 
reign  of  our  sovereign  lady  Qaeen  Victoria,  and  in 
the  year  of  our  Lord,  1838,  the  aforesaid  Thomas 
Jackson,  then  being  such  creditor  of  the  said  John 
Ratdiffe  as  aforesaid,  and  the  said  John  Batdiife 


ruptey. 


7  0. 4,  c.  87.  *  By  the  7  Geo.  4,  c.  57, 1. 13  (the  Insolvent  Aet),  it  ii 
enacted,  "That  the  filing  of  the  petition  of  every  penOD  is 
actual  custody  who  shall  he  subject  to  the  laws  conceming 
bankrupts,  and  who  shall  apply  by  petition  to  the  ssid  Govt 
for  his  or  her  discharge  from  custody,  according  to  this  aeti 
shall  be  accounted  and  adjudged  an  act  of  bankruptcy  fiw 
the  time  of  filing  such  petition." 
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b^iag  indebted  to  him  as  aforesaid,  an  petition  of  ladkoncnt. 
the  said  Thomas  Jackson,  made  and  exhibited  in 
writing,  to  the  Bight  Hon.  Charles  Christopher 
Ijord  Cottenham,  then  being  Lord  High  Chancellor 
Off  Great  Britain,  a  certain  ^n^  under  the  hand  of  TbePiat 
the  said  Lord  High  Chancellor,  founded  upon  a 
eeriain  etatute^  made  in  the  2nd  year  of  the  reign 
qfkislaie  Mqjeety^  King  William  the  Fourth^  and 
tfi  the  year  of  our  Lord^  1831,  intituled  **  An  Act 

*  Commonlj  called  1  &  2  Will.  4,  c  56  (20th  Oct  1881).  l  ft  2W.  4, 
Bj  aect  12  it  is  enacted,  "  That  in  erery  case  wherein  the  ^ 
Lord  Chancellor  by  Tirtne  of  any  former  act  hath  power  to 
iasae  a  commission  of  bankrupt  under  the  great  seal,  it  shall 
and  may  be  lawfbl  for  him,  and  also  for  the  Master  of  the 
Rolls,  the  Vice  Chancellor,  and  each  of  the  Masters  of  the  * 

Court  of  Chancery,  acting  under  any  appointment  by  the 
Lord  Chancellor  to  be  given  for  that  pufpose,  on  petition 
made  to  the  Lord  Chancellor  against  any  trader  having 
oommltted  an  act  of  bankruptcy,  by  any  creditor  of  such 
trader,  and  upon  his  filing  such  affidavit,  and  giving  mch 
komd  as  is  by  law  required,  to  iuue  his  Jtat  under  his  hand, 
iu  item  of  tuck  eommitnoH,  thereby  authorizing  such  creditor 
to  prosecute  his  complaint  in  the  said  Court  of  Bankruptcy, 
or  to  prosecute  the  same  elsewhere  before  such  discreet  and 
proper  persons  as  the  Lord  Chancellor,  or  as  the  Master  of 
the  Rolls,  Vice  Chancellor,  or  one  of  the  Masters  of  the 
Court  of  Chancery,  acting  as  aforesaid,  by  such  fiat  may 
think  fit  to  nominate  and  appoint;  and  that  the  persons  so 
appointed  shall  thereby  hare  the  like  power  and  authority  to 
all  intents  and  purposes  as  if  they  were  assigned  and  ap- 
pointed special  commissioners  by  virtue  of  a  commission 
under  the.  great  seaL" 


€2 
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indietiiMnt  to  establish  a  court  of  bankraptt^/'  issued  by  the 
said  Lord  High  Chancellor,  to  ivit,  at  Westmin- 
ster>  in  the  county  of  Middlesex,  and  to  the  jnran 

The  Fiat,      now  shcwn,  bearing  date  the  3rd  day  of  February, 
in  the  1st  year  of  the  reign  of  our  sovereign  lad^ 
Queen  Victoria,  and  in  the  year  of  our  Lord,  1838, 
authorizing  the  said  petitioner  to  prosecute  Im 
complaint  before  Francis  Maude  and  Henry  Tay- 
lor, Esquires,  and  Thomas  Blackwell  Mason,  Wil- 
liam Shearbum,  and  James  Falconar,  Gentlemen, 
or  before  three  or  more  of  them,  the  said  Fnaas 
Maude  or  Henry  Taylor  to  be  one;  and  the  asid 
Lord  High  Chancellor  in  and  by  the  said  fist  did 
nominate  and  appoint  them  the  said  F.  M.,  H.  T., 
T.  B.  M.,  W.  S.,  and  J.  F.,  to  act  as  commisdon- 
ners  in  that  behalf,  whereby  they  the  said  F.  M., 
H.  T.,  T.  B.  M.,  W.  S.,  and  J.  F.,  became  and 

c  JafJik*'  ^^'^  possessed  with  the  like  "  power  and  autho- 
rity to  all  intents  and  purposes  as  if  they  were 
assigned  and  appointed  special  commissioners  by 
virtue  of  a  commission  under  the  great  seal,"  to 
proceed  according  to  the  statutes  in  force  conoen- 

•  o.4,ci6.  ing  bankrupts;  that  is  to  say,  not  only  concening 
the  said  bankrupt,  his  body,  lands,  tenements 
freehold  and  customaiy  goods,  debts,  and  other 
things  whatsoever,  but  also  concerning  all  other 
persons  who,  by  concealment,  claim,  or  otherwiae, 
did  or  should  offend  touching  the  premises  or  any 
part  thereof,  contrary  to  the  true  intent  and  mean- 
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ing  of  the  said  statates;  and  to  do  and  execate  all  indiednait. 
and  ererj  thing  or  things  whatsoeyer^  as  well  for 
and  towards  satisfaction  and  payment  of  the  cre- 
ditors of  the  said  John  Ratdiffe,  as  toyrards  and  tim  fiat 
for  all  other  intents  and  purposes,  according  to  the 
ordinances  and  provision  of  the  same  statutes,  and 
by  Tirtue  of  such  fiat,  nomination,  and  appoint- 
ment as  aforesaid;  it  became  and  was  the  duty  of 
the  said  F.  M.,  H.  T.,  T.  B.  M.,  W.  S.,  and  J.  F., 
or  three  or  more  of  them,  the  said  F.  M.  or 
H.  T.  being  one,  to  proceed  to  the  execution  of 
the  said  statutes,  according  to  the  true  intent  and 
meaning  of  the  same,  with  all  diligence  and  effect, 
in  like  manner  as  if  they  had  been  willed  and 
commanded  to  do  so  by  yirtue  of  a  commission 
under  the  great  .upal. 

"  And  the  jurors  &c.,  do  further  present,  that  Meeting  of 

^  the  Conunl*- 

aiterwards,  to  wit,  on  the  6th  day  of  February,  in 


the  year  last  aforesaid,  at  Doncaster,  in  the  county 
aforesaid,  the  major  part  of  the  said  several  per- 
sons nominated  and  appointed  by  the  aforesaid 
fiat  to  act  as  commissioners,  to  wit,  the  said  F.  M., 
the  said  H.  T.,  and  the  said  J.  F.,  administered  to 
and  severally  took  before  each  other  the  oath  pre-  The  oath. 
scribed  by  an  act  of  parliament  made  in  the  2nd 
year  of  the  reign  of  his  late  Majesty  King  William 
the  Fourth,  in  the  year  of  our  Lord,  1 83 1 ,  intituled 
^'  An  Act  to  establish  a  court  of  bankruptcy;"  and  i  ft  s  w.  4» 
i^ipointed  to  be  taken  by  all  persons  acting  as  such 
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lodietaMit.    oommififtionen,  eUewhere  than  in  ike  C<mri   ^ 
The  oath.     Bankruptcy ^  in  lieu*  of  the  oath  heretofore  lie- 
u%t^it    4^^^^^  to  ^  taken  by  conunissioneTS  of  haiilL- 
ruptcy  before  they  proceeded  to  act  in  the  exeea- 
Theaamo-    tion  of  their  commission;  and  did  then  and  there 

rtoL 

60.4»e.i6,  respectively  sign  a  memorial  thereof,  as  by  tk^ 
•aid  memorial  by  them  the  said  F.  M.,  H.  T.,  and 
J.  F.,  entered  and  kept  among  the  proceedings  on 
the  said  fiat  doth  appear;  and  that  afterwards, 
to  wit,  on  the  6th  day  of  February,  in  the  1st 
year  of  the  reign  of  our  soyereign  lady  Qneen 
Victoria,  and  in  the  year  of  our  Lord,  1838,  to 
wit,  at  Doncaster  aforesaid,  in  the  county  afore* 
said,  the  major  part  of  the  said  several  persons 
nominated  and  appointed  by  the  aforesaid  fiat  to 

pnmedingi  act  as  commissioners,  to  wit,  the  lidd  F.  M.,  H.  T., 
and  J.  F.,  did  proceed,  and  in  the  execution  of  the 
said  fiat  did  then  and  there  find  that  the  said  John 


60. 4,  c  t6»      *  **  And  be  it  enacted,  that  in  Jiea  of  the  oath  lenaiicd 
**  ^'  by  the  laid  recited  act  to  be  taken  by  Comminionen  of 

Bankrupt,  all  penona  acting  aa  such  comnuaaionen  elit- 
whert  than  in  tht  taid  Court  qf  Bankmpicjf,  ahall  take  an 
oath  to  the  following  effect: — 
1  akSW.4«        «*  I,  A.  B.,  do  swear  that  1  will  faithfUly, impartially, and 
^^1,,  honeatly,  according  to  the  beet  of  my  skill  and  knowledge, 

execute  the  sereral  powers  and  trusts  reposed  in  me  as  a 
commissioner  in  a  prosecution  of  bankruptcy  against  - 
and  that  without  favour  or  affection,  prqudice  or  malice. 
So  help  me  God." 
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Bfttdiffe,  before  the  date  and  issuing  forth  of  the  imttetmnt. 
said  fiat,  to  wit,  on  the  17th  day  of  January  afore- 
said,  did  become  and  was  bankrupt  within  the 
true  intent  and  meaning  of  the  several  statutes 
made  and  then  in  force  concerning  bankrupts,  or  AxHwUcaikm 
some  or  one  of  them,  and  did  then  and  there  niptcy/ 
dnly  adjudge  and  declare  the  said  John  Ratcliffe 
bankrupt  accordingly.  Jgj^*»  «•  i* 

**  And  the  jurors  aforesaid  do  further  present, 
that  afterwards,  to  wit,  on  the  7th  day  of  February, 
in.  the  year  last  aforesaid,  notice  in  writing,  signed 
by  them,  the  said  F.  M.,  the  said  H.  T.,  and  the 
said  J.  F.,  the  major  part  of  th^  persons  nomi- 
nated and  appointed  in  and  by  the  said  fiat  to  act 
as  commissioners,  wm,  according  to  the  direction 
of  the  statute  in  such  case  made  and  provided, 
ddivered  to  the  said  John  Ratclifie  personality  to  e  o.  4,  c.  lo, 

S>    118a 

wit,  at  Little  Smeaton,  in  the  county  aforesaid,  service  or 
that  the  said  fiat  had  been  issued  against  him,  the 
said  John  Ratdiffe,  and  that  he  had  thereupon 
been  declared  a  bankrupt. 

<' And  the  said  John  Ratcliffe  was  by  them,  the 
said  F.  M.,  H.  T.,  and  J.  F.,  thereby  required 
and  commanded  personally  to  be,  and  appear,  Bmkniptto 
and  surrender  himself  before  and  to  them,  the  17  FM).,at^ 
major  part  of  the  persons  nominated  and  ap- 
pointed in  and  by  the  aforesaid  fiat  to  act  as 
commissioners  as  aforesaid,  on  the  17th  day  of 
Febmaiy,  in  the  1st  year  of  the  reign  of  our 
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indkiiMiit.    sovereign  lady  Queen  Victoria,    at  the  hour  of 
eleven  in  the  forenoon,  at  the  town  hall  in  Pon- 
To  suRcndcr  tefract,  in  the  county  aforesaid,  and  on  the  23rd 
3^^  At    day  of  March,  in  the  same  year,  at  the  hour  of 
(4tad  dKf,)     eleven  in  the  forenoon,  at  the  guildhall  in  Don- 
caster,  in  the  county  aforesaid,  then  and  there  to 
he  examined  according  to  the  directions  of  the 
6G.4,c.i6.    statute  made  in  the  6th  year  of  the  reign  of  his 
late  Majesty  King  Greoi^  the  4th  (intituled  "  An 
Act  to  amend  the  laws  relating  to  bankrupts  *')> 
and  thereupon  to  make  a  fiill  discovery  and  dis- 
closure of  all  his  estate  and  effects,  and  in  all 
things  to  conforyi  himself  according  to  the  statutes 
then  in  force  concerning  bankrupts. 
Notke  in  the      "  ^^  afterwards,  to  wit,  on  the  9th  day  of  Fe- 
osMtte.        bruary*,  in  the  1st  year  of  the  reign  of  our  soye- 

6  G.  4»  c  16f 

•. ».  reign  lady  Queen  Victoria,  and  in  the  year  of  oar 

Lord  1838,  notice  was  also  given  and  published 
in  the  London  Gazette,  to  wit,  at  Doncaster  afore- 
said, that  a  fiat  of  bankruptcy  was  awarded  and 
issued  forth  against  the  said  John  Ratdifie;  tiiat 
he,  being  declared  a  bankrupt,  was  thereby  required 

6  0.4,0.16.  *  Sect.  26. — "The  commissionen,^  after  they  have  » 
adjudged  as  aforesaid,  shall  forthwith  cause  notice  of  nA 
adjudication  to  be  given  in  the  LotuUm  QatetU,  and  tbaU 
thereby  appoint  three  public  meetings  for  the  banknipt 
to  surrender  and  conform,  the  last  of  which  meedogs  shtH 
be  on  the  forty-second  day  hereby  limited  for  such  sur- 
render." 
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to  surrender  bimself*  to  the  persons  appointed  to  indictment, 
act  as  commissioners  in  the  said  fiat  named,  to 
wit»  to  the  said  F.  M.,  H.  T.,  T.  B.  M.,  W.  S,  Notke  in 
and  J.  F.,  or  the  major  part  of  them,  on  the 
17th  day  of  Fehruary,  in  the  1st  year  of  the  reign 
of  onr  sovereign  lady  Queen  Victoria,  at  the 
hour  of  eleyen  in  the  forenoon,  at  Pontefiract, 
in  the  county  aforesaid,  and  on  the  23rd  day 
of  March,  in  the  same  year,  at  the  hour  of 
eleren  in  the  forenoon,  at  the  guildhall  at  Don- 
caster,  in  the  county  aforesaid,  and  make  a  full 
discovery  and  disclosure  of  all  his  estates  and 
effects,  and  at  the  last-mentioned  sitting  the  said 
bankrupt  was  thereby  required  to  finish  his  exa- 
mination ^f. 

"And  the  jurors  aforesaid,  on  their  oath  afore- 
said, do  further  present,  that  afterwards,  to  wit, 
on  the  17th  day  of  February,  in  the  year  last  Meeting  of 
•foresaid,  the  said  F.  M.,  H.  T.,  and  J.  F.,  the  cionenon 
nw^r  part  of  the  persons  nominated  and  appointed  p<mteft«ct. 
in  and  by  the  aforesaid  fiat  to  act  as  commissioners 
as  aforesaid,  did  meet  at  the  town  hall  in  Ponte- 
fiact  aforesaid,  at  the  hour  of  eleven  in  the  fore- 
noon, and  did  then  and  there  proceed,  under  and 
in  execution  of  the  said  fiat;  but  that  the  said  John 
Batcliffe  did  not  appear  and  surrender  himself  to  Bankrupt 

.....  <lld  not 

them,  as  by  the  aforesaid  notice  in  writing  served  appear, 
^n  him  as  aforesaid  he  was  required  to  do;  and 

*  Ante,  p.  66.  f  Ante,  p.  66. 
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that  afterwards,  on  the  23rd  day  of  March,  in  the 
year  last  aforesaid,  thej,  the  said  F.  M.,  H.  T^ 
and  J.  F.,  the  major  part  of  the  persons  nominated 
and  appointed  in  and  by  the  aforesaid  fiat  to  act 
as  commissioners  as  aforesaid*  did  meet  at  die 
goildhall  in  Doncaster  aforesaid,  at  the  hour  of 
eleven  in  the  forenoon,  pursuant  to  the  aforesaid 
notice,  and  did  then  and  there  proceed  under  and 
in  prosecution  of  the  said  fiat;  and  that  the  said 
John  Batcliffe  did  then  and  there  duly  appear  be* 
fore,  and  submit  himself  to  them,  the  said  F.  M., 
H.  T.,  and  J.  F.,  the  major  part  of  the  persons 
nominated  and  appointed  in  and  by  the  aforesaid 
fiat  to  act  as  commissioners  in  that  behalf,  and 
was  then  and  there  duly  examined  by  them,  the 
said  F.  M.,  H.  T.,  and  J.  F.,  upon  his  corporal 
oath  (they  the  said  F.  M.,  H.  T.,  and  J.  F.,  hay- 
ing then  and  there  sufficient  and  competent  power 
and  authority  to  administer  the  said  oath  to  the 
said  John  Batdiffe  in  that  behalf)  touching  his 
estate  and  efiects. 

**  And  the  said  John  Ratcliffe,  upon  his  aforesaid 
examination  upon  oath  as  aforesaid,  did  say,  and 
depose,  and  swear,  amongst  other  things,  to  the 
effect  as  follows;  that  is  to  say — 

**  *  That  he,  the  said  J.  R.,  had  not  any  estate 
or  interest  in  the  house,  mill,  and  land  at  little 
Smeaton,  which  was  purchased  of  William  Marshall 
for  200/.,  and  for  which  he,  the  said  J.  R.,  gsre 
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the  said  W.  M.  a  promissory  note  for  the  200/.,  indictment. 
drawn  up  hy  Mr.  Homer,  and  that  the  conveyance  ^^Lmtn^ty^ 
was  signed  by  Marshall  nearly  two  years  ago,  hut 
that  he  did  not  leave  any  of  the  title  deeds  in  his 
(Marshall's)  hands  as  secnrity  for  the  money; 
that  the  conveyance  was  made  to  the  said  J.  R.  in 
May,  1836,  and  at  that  time  he  did  not  owe  any 
thing  except  some  very  little  matters;  that  two 
years  ago  his  stock  of  com  was  very  little;  that 
he  kept  books  containing  accounts  of  all  the  com 
which  he  either  bought  or  sold,  but  they  were  not 
there;  that  they  were  left  at  his  dwelling-house 
at  Smeaton  the  night  before  the  messenger  under 
the  fiat  seized  his  effects;  that  there  are  four  books 
wanting ;  that  he  could  not  tell  exactly  the  time  when 
he  sold  the  property  at  Little  Smeaton,  but  that  his 
books  when  produced  would  specify  the  time;  that 
he  sold  the  mill-house  and  land  to  John  Francis  for 
520/.,  and  had  received  420/.  on  account  of  the 
purchase-money;  that  on  the  16th  of  July,  1836, 
he  borrowed  150/.  of  John  Francis,  and  agreed  to 
pay  interest  for  it  from  the  12th  day  of  May  pre- 
ceding, as  Mr.  Francis  had  kept  the  money  ready 
from  that  time  to  lend  him;  and  that  on  the  12th 
of  May,  1837,  he  borrowed  250/.  more  of  Mr. 
Francis,  but  did  not  give  him  any  further  security, 
except  the  remainder  of  the  deeds  relating  to  the 
property,  which  were  then  given  to  him;  that  part 
of  the  writings  of  the  property,  with  an  agreement 
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Indictment  and  a  note,  were  given  by  him  to  Mr.  Frands  on 
EzimiDation  the  16th  of  July,  1836;  that  the  2502.  was  not 
onanknipt  ^  j^^  ^^  ^^^^  j^th  of  May,  1837,  but  part  of  it 

previously,  and  part  of  it  on  that  day,  but  that  he 
did  not  know  what  part  was  borrowed  on  the  12th 
of  May,  1837,  nor  what  part  before,  nor  when 
before  that  day,  and  that  at  the  time  he  executed 
the  conveyance  to  Mr.  Francis  he  received  of  him 
81. 1 5s.,  which,  with  \\L  5«.  due  for  interest,  made 
up  4201.  in  part  of  the  purchase;  and  for  the  re- 
maining 1002.,  to  make  up  the  purchase-money, 
he  received  a  promissory  note  under  the  hand  of 
John  Francis,  payable  on  demand,  and  which  said 
sum  of  1002.  was  never  paid  to  him;  but  that,  on 
the  27th  day  of  January  last,  he  gave  up  that  note 
to  John  Francis,  and  received  another  note  from 
him  in  lieu  thereof  for  100/.,  payable  by  four 
several  instalments;  that  the  first  note  he  received 
on  the  20th  of  September  last;  and  that  on  the 
4th  of  October  last  John  Francis  paid  him  the 
f amount;  and  that  he  afterwards  lent  him  the  1002. 
again,  but  that  he  could  not  exactly  say  when,  hot 
he  knows  that  it  was  before  he  went  to  gaol;  that 
he  went  to  gaol  on  or  before  the  2nd  of  January 
last,  at  the  suit  of  Mr.  Sargeant,  of  Norton,  for  a 
debt  of  222.,  for  twenty  loads  of  com  which  he  had 
purchased  of  him  in  May,  1837;  and  about  the 
2l8tof  January,  Mr.  Sargeant  sent  him  his  libera- 
tion, whereby  he  obtained  his  release;  that  a  few 
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days  or  a  week  before,  John  Walton,  of  Norton,  ixHUctniMit. 

called  to  see  him  in  York  Castle,  and  said  he  was  Examimitioo 

determined  to  get  him  discharged,  and  that  he 

would  pay  the  debt;  that  he  got  hberated  by  some 

means,  he  don't  know  why;  that  if  Mr.  Walton 

paid  the  debt  to  Mr.  Sargeant,  he  paid  it  out  of 

his  own  pocket;  that  he  had  his  books  at  York 

Castle;  and  that  the  person  who  he  employed  to 

make  his  schedule  put  down  in  the  book  200/. 

iwid  to  Mr.  Walton,  of  Norton,  but  that  it  should 

hare  been  lOOL  owing  by  John  Francis;  that  he 

Kid  his  property  eompletelyy  that  every  one  might 

have  as  much  as  there  was  for  them;  and  that  he 

never  should  have  sold  his  property,  if  Thomas 

Jackson  had  not  commenced  an  action  against  him 

for  an  unjust  debt,  and  sent  him  in  a  bill  for 

291/.  12«.  instead  of  150/.' 

"  And  the  jurors  aforesaid,  on  their  oath  afore- 
said, do  further  present,  that,  after  the  aforesaid 
examination  of  the  said  John  Ratcliffe,  at  Don- 
caster  aforesaid,  on  the  day  and  year  aforesaid, 
and  after  the  said  John  Ratcli£fe  had  subscribed 
the  same  with  his  name,  and  the  said  F.  M., 
H.  T.,  and  J.  F.,  had  also  subscribed  and  affixed 
their  names  to  the  same,  a  question  was  then 
and  there  put  by  the  said  Henry  Taylor  to  the 
said  John  Batdiffe,  in  the  presence  of  the  said 
Francis  Maude  and  the  said  James  Falconar, 
whidi  said  question  was  in  substance  as  follows: — 
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indictiMnt     '  Who  wos  present  when  any  of  the  mone^  was 
vxnaiiMUm  paid  by  Mr,  Francis  ?*   and  that  to  the  said 

•  aftaakrupt.  . 

qaestion  the  said  John  Ratdifie  made  answer,  and 
said  in  subatance  as  follows  :  *  Thai  he  could  wd 
exactly  say;  but  that  he  could  tell  by  hddng  at  a 
paper  which  was  then  in  his  pocket,* 

"  And  the  jurors  aforesaid,  on  their  oa£h  aibre- 
aaid,  do  further  present,  that  the  said  John  Bat- 
cliffe  did  then  and  there  pull  from  his  podcet  a 
certain  paper;  and  that  the  said  F.  M.,  H.  T., 
and  J.  F.,  asked  the  said  John  Batdiffe  what  the 
said  paper  was  ?  and  the  said  John  Batdifle 
thereupon  made  answer  and  said*  that  "  it  was 
nothing  to  them/'  or  words  to  that  efiect:  and 
that  the  said  F.  M.,  the  said  H.  T.,  and  the 
said  J.  F.,  then  and  there  demanded  of  the  said 
John  Ratdiffe,  that  he  should  let  them  see  the 
said  paper>  and  then  and  there  commanded  \m 
the  said  John  Batdiffe,  to  deliver  it  up  to  them, 
that  they  might  peruse  the  same;  but  that  the 
said  John  RatdifFe  then  and  there  peremptorily 
and  obstinatdj  refused  to  do  so,  and  did  not  do 
so;  but,  on  the  contrary,  then  and  there  tore  the 
said  paper  into  small  pieces. 

"  And  the  jurors  aforesaid,  on  their  oath  afore- 
said, do  further  present,  that  the  said  aevenl 
pieces  of  paper,  or  such  of  them  as  were  neoessaiy 
to  shew,  and  contained  the  import  of,  the  writing 
upon  the  aforesaid  paper,  were  then  and  there 
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taken  possession  of  by  the  said  F.  M.,  H.  T.,  indictment 
and  J.  F.,  forcibly,  and  against  the  will  of  the  said 
John  BatdifTe;  and  the  said  pieces  of  paper,  so 
torn  as  aforesaid,  were  then  and  there  reunited 
and  put  together  by  the  said  F.  M.,  H.  T.,  and 
J.  F.,  and  being  so  reunited  and  put  toge- 
ther, shewed  upon  the  face  thereof  the  following 
writing: — 

Liverpool,  Feb.  I4th,  1838. 

Memorandum  of  agreement  made  this  fourteenth 
day  of  February,  one  thousand  eight  hundred  and 
thirty-eight,  between  John  Donnelly,  of  London- 
derry, on  the  one  part;  and  John  RatdifiPe,  of  Little 
Smeaton,  in  the  county  of  York,  on  the  other: 
It  is  agreed,  that  the  above-mentioned  John  Don- 
nelly and  John  Ratcliffe  do  mutually  agree  to 
carry  on  business  between  Liverpool  and  Ireland 
as  provision  dealers;  and  it  is  further  agreed, 
that  the  said  mentioned  contracting  parties  do 
advance  the  sum  of  two  hundred  and  fifty  pounds 
sterling  each;  and  the  profits  arising  from  the  sale 
to  be  mutually  and  for  the  benefit  of  the  said 
John  Donnelly  and  the  said  John  RatclifiPe;  and 
it  is  further  agreed  by  the  said  mentioned  con- 
tracting parties,  that  each  transaction  be  settled 
separately. 

Dated  at  Liverpool,  this  14ih  day  of  Feb.,  1838. 
Witness,       1  John  Donnelly. 


iner.  f 


James  Dramer*  J  John  BateUffe. 
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Indictment.  And  the  juTors  aforesaid,  on  their  oath  aforesud, 
do  further  present,  that  afterwards,  .to  wit,  on  the 
day  and  year  aforesaid,  at  Doncaster  aforesaid,  and 
when  the  said  F.  M.,  H.  T.,  and  J.  F.,  had  got  pos- 
session of  the  aforesaid  piece  of  paper  in  maniMr 
aforesaid;  the  said  John  Ratehffe  made  a  fuitho* 
statement  to  them  the  said  F.  M.,  H.  T.,  and  J.F.| 
which  said  statement  was  in  substance  as  fdUkms; 

p^^^        that  is  to  say,  "  That  he  the  said  John  Batdiffie, 

^;^lf  on  the  14th  Feb.  last,  (meaning  the  14lh  Feb.,  in 
the  year  of  our  Lord  1838,  and  after  the  iasniiig  of 
the  said  fiat,  and  after  he  had  had  notice  of  the 
same),  entered  into  an  agreement  of  oo-fnitner- 
ship  with  John  Donnelly,  of  FbrliazKieiit  Street,  on 
the  river  side  of  Dale  Street,  laTerpool,  and  psid 
him  100/.  on  account  of  the  partnership.  Tbd 
Donnelly  was  a  dealer  in  cattle;  and  that  he 
(meaning  himself  the  said  John  Batdifie)'  rs- 
eeived  the  100/.  of  John  Francis  in  May  last, 
(meaning  the  month  of  May,  in  the  year  of  our 
Lord  1837),  and  that  the  said  statement  hainBg 
been  reduced  into  writing,  the  said  John  Batdiie 
then  and  there  put  his  signature  to  the  same  in 
the  presence  of  the  said  F.  M,,  H.  T.,  and  J.  ?• 

oa^fnude-  And  the  jurors  aforesaid,  on  tbdlr  oath  afore- 
said, do  further  present,  that  the  said  John  Bat- 
diffe  did  not  upon  such  Ms  esaminatioa  as  afor^ 
said,  at  Doncaster  aforesaid,  before  the  mi^or 
part  of  the  persons  nominated  and  i^pdnted  in 


/tcfi. 
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and  by  the  aforesaid  fiat  to  act  as  commissioners  lodictinent 
as  aforesaid,  or  at  any  time  whatsoeyer  after  the 
John  Batcliffe  became  bankrapt,  and  after 


the  issuing  of  the  said  fiat,  ftilly  and  trolj  disclose  6  o.  4,  &  le, 
and  discorer  all  hb  (estate  and  effects  of  which 
he  was  possessed,  and  to  which  he  was  interested 
or  entitled,  before  or  after  the  time  of  the  issuing 
of  the  said  fiat  as  aforesaid  against  him,  (except 
Boch  part  of  hb  estate  and  effects  as  had  been 
really  and  bonift  fide  sold  and  disposed  of  in  the 
way  of  his  trade  and  dealings,  and  except  such 
■oma  of  money  as  had  been  laid  out  in  the  ordinaiy 
eiqienses  of  his  family),  nor  did  he,  the  said  John 
Batdiffe,  upon  such  his  examination,  or  before  or 
after,  deliver  up  to  the  said  commissioners,  or  the 
major  part  of  them,  or  unto  the  assignees  chosen 
onder  the  said  fia^  all  euch  part  of  hie  ffoode, 
waites,  and  merchandise,  money,  estate,  and  effects, 
Mod  all  books,  papers,  and  writings  relating  thereto, 
ae  were^  at  the  time  of  his  said  examination,  in 
hie  euetodyt  poseeasionj  or  power,  (the  necessary 
wearing  apparel  of  himself,  his  wife,  and  children 
only  excepted) ;  but  he,  the  said  John  Ratcliffe>  no^  Not  regtm- 
regarding  the  laws  and  etattUee  of  the  realm,  nor  tutaof  the 

reum. 

ikepoMM  and  penalties  therein  contained,  after  he 
beeatne  a  bankrupt,  and  t^ter  the  issuing  of  the 
fiat  against  him,  and  qfter  he  was  so  adjudged 
declared  a  bankrupt  as  aforesaid,  and  had 
noiiee  thereof  as  aforesaid,  to  wit,  on  the  7  th  day 

e2 
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Indictment,  of  February y  in  the  1st  year  of  the  reign  of  our 
sovereign  lady  Queen  Victoria,  to  wit,  at  Litde 
Smeaton,  in  the  county  of  York,  wilfiilly,  frandu- 
lendy,  and  feloniously,  and  with  intent  to  defirmud 
the  creditors  of  him,  the  said  John  Ratcltfie,  in  that 

Did  coDcemi  hchalf,  did  conceal  and  embezzlepart  of  his  saidper- 
sonal  estate  to  the  yalue  of  10^.  or  more,  the 


or  any  part  thereof  not  being  the  necessary  wear- 
ing apparel  of  himself,  his  wife,  or  children,  that 
is  to  say,  a  large  sum  of  money,  to  wit,  the  sum 
of  100^.,  one  hundred  sovereigns  of  the  current 
coin  of  this  reahn,  and  twenty  promissory  notes 
for  the  payment  of  money,  (the  said  promisaoiy 
notes  being  due  and  unsatisfied  to  the  creditors  of 
the  said  John  BatclifPe),  with  intent  to  defnud  the 
petitioning  creditor  and  the  other  just  creditors  of 
him  the  said  John  Ratcliffe,  and  against  the  peace 
of  our  soTcreign  lady  the  Queen,  her  erown  and 
dignity. 

There  was  a  second  count  omitting  the  bank* 
rupt's  examination. 

In  the  course  of  the  trial  the  following  points 
arose: — 

1.  To  proTe  the  act  of  bankruptcy  *,  an  office 

*  After  proof  that  the  patty  has  once  traded,  it  is  not 
necessary  to  prove  continued  acts  of  trading  np  to  the  veiy 
time  of  the  bankruptcy.  It  u  n^fficient  to  prw  aettjrtm 
Vfkich  it  can  be  inferred  that  he  intended  to  conttmrne  to  trade; 
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^opy  of  the  prisoner's  petition,  filed  in  the  Insol- 
Tent  Conrt,  was  tendered. 

Hie  attesting  witness  proved  the  identity  of  the 
prisoner.  He  also  deposed  that  he  was  well 
aoqoainted  with  the  seal  of  the  Court,  haying 
freqaently  witnessed  the  afGmng  of  it  to  similar 
mstnunents. 

In  answer  to  the  learned  judge,  he  further  stated, 
Uufct  he  was  well  acquainted  with  the  practice  of 
the  Ck>urt;  and  that  he  knew  the  handwriting  and 
signature  of  "  H.  W.  Lamb,"  which  appeared 
vpoa  the  copy  of  the  petition.  That  H.  W. 
Lamb  was  a  person  who  made  himself  generally 
Qseftd  in  the  Court,  and  sometimes  came  on  the 
Insolyent  Commissioner's  circuit  as  a  clerk. 

But  he  said,  that  he  did  not  know  the  initials 
^  J.  H."  to  the  indorsement. 

Dvndas,  for  the  prisoner,  objected: — 

1 .  That  the  seal  of  the  Insolvent  Court  ought 
to  be  proved  by  some  person  from  and  connected 
with  that  Court.  That  such  was  the  ordinary 
practice. 

2.  That  a  mere  indorsement,  without  any  sig- 
nature, was  no  proof  of  the  filing  of  the  petition, 
which  constituted  the  alleged  act  of  bankruptcy. 


for  example,  the  tolicitiDg  of  orden  for  business  for  some 
time  prerions  to  the  bankruptcy.  (2  Starkie  on  £v.  91; 
5  Esp.  235;  Wharam  y.  RauiUtige,  Id.) 
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and  which  act  of  bankroptcy  is  not  completed 
until  the  petition  is  handed  to  the  prc^r  officer. 
GarUck  t.  Sopiffster  and  Another,  9  Bing.  46*. 

«  C.  B.  (June  6tfa,  1838).— The  point  in  this  one  unm 
in  an  action  of  aasnmpait^  which  waa  tried  befiwe  Xtffi»- 
dale,  J.f  at  York  Spring  Asaizes,  1831,  where  the  plaintiff 
had  a  verdict,  subject  to  the  opinion  of  the  Coort  above. 

The  facta  were  these : — 

The  plaintiff  waa  assignee  of  W.  T.  L.,  a  hankrapt  The 
defendants  were  creditors  of  the  bankmpt,  and  had  reodvied 
from  him  a  warrant  of  attoniej, 'dated  the  7  th  Oct  18S9. 

Judgment  waa  afterwards  entered  up,  and  ezecuiDn  seed 
out  on  the  same. 

On  the  ISth  Oct,  the  sheriff  levied.  The  sale  began  on 
the  26th  Oct,  and  was  continued  on  the  27th,  28th,  and  29th. 

£       M.    d. 

The  officer  sold  on  the  2Sth  to  the  amount  of  180     III 

On  the  27th 394     7     8 

28th 415     8    9 

Also,  on  26th  and  27tb,  goods  to  the  amount  of 
1002.  were  sold  on  credit,  and  not  paid  for  till 
after  the  sale  was  dosed. 

The  amount  of  the  levy  waa  completed  bj  half- 
past  twelve  on  the  29th. 

From  the  proceeds,  he  paid  king's  taxes       .    89    0    0 
(but  without  authority  from  defendanta). 

On  26th  Oct,  gave  defendants  a  cheque, 
dated  that  day 180     0    0 

On  27th,  gave  defendants  a  cheque,  dated 
that  day 800    0    0 

On  28th 150     0     0 

On  29th 350    0     0 

And  on  the  same  day  paid  defendanta  in  caah    40    0    0 
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VbMt  the  words   *' oiher  froeeedmg***  in  the 
76th  sect,  of  thelnsolTentActydid  not  apply  to  an  70.4,057. 
wet  done.    And  that  it  has  always  been  osnal  to 

The  cheques,  dated  2Sth,  27th,  and  28th  Oct,  were  not 
pveaented  ,or  paid  till  the  3l8t  Oct  That  of  29th  Oct  not 
till  Srd  Not.  ;  but  all  were  duly  honoared. 

The  oiBoer  had  not  fanda  in  the  bankers'  hands  till  the 
SOthOct 

The  act  of  bankruptcy  was  a  petition  by  the  bankrupt  to 
fhe  IneolTcnt  Court  for  hia  diachai^ 

It  waa  dated  28Ui  Oct  1829,  but  was  not  signed  by  the 
bankrupt  till  after  four  p.h.  on  that  day. 

An  assignment  of  his  property  to  the  proTisional  assignee 
vas  executed  in  prison  at  the  same  time. 

After  the  signing  of  the  petition  the  bankrupt  had  nothing 
more  to  do  with  it,  and  it  remained  in  the  custody  of  Dance, 
the  officer  of  the  Insolvent  Court 

Dance  took  the  petition  and  assignment  away  with  him, 
and  brought  it  into  the  office  the  next  day,  the  29th,  about 
two  o'clock,  P.H.,  but  he  could  not  state  when  the  petition 
waa  filed.    He  stated  the  practice  to  be  as  follows: — 

**  After  the  petition  is  signed,  it  is  carried  to  the  public 
office  in  Lincoln's- Inn  Fields,  attested,  numbered,  and 
handed  to  the  officer  of  the  Town  Department,  with  whom  it 
remains." 

That  in  this  case  he  £d  not  return  to  the  office  on  the 
28th  Oct,  after  the  petition  waa  signed.  That  in  conse- 
quence of  the  number  of  petitions,  and  the  business  occa- 
sioned thereby,  he  did  not  get  to  the  office  the  following 
day  belbre  two  o'clodc,  p.m.,  and  could  not,  in  consequence 
of  the  numerous  petitions,  have  numbered  and  attested  It 
before  the  30th  Oct,  when  it  waa  handed  to  the  officer  of 
the  Town  Department,  with  whom  it  haa  remained  since. 
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call  some  person  from  the  Court  itself  to  prave 
the  acts  of  the  InsolTent  Court. 

Sir  G.  A.  Leunn  and  R.  Hall,  for  the  prosecu* 

The  bankrupt  was  never  discharged  under  the  InsolTeiit 
Debtors'  Act 
G.4«c.57.  Tindal,  C,  J. — *'  On  the  construction  which  I  pat  on  the 
act  of  parliament,  the  act  of  bankruptcy  was  not  oompleCe 
till  the  29th  of  Oct,  at  two  o'clock,  p.m.,  when  Dance  took 
the  proceedings  to  the  office  where  they  were  to  be  filed;  bat 
the  sale  under  the  execution  was  complete  by  twelve  o'clock 
on  that  day. 

"  It  is  urged,  that  the  instrument  was  yirtoally  filed  mb 
soon  as  the  officer  had  it  in  his  possession.  But  in  thitf 
case  it  is  manifest,  that  Dance  was  not  the  person  in  whoso 
custody  it  was  to  remain;  for,  after  such  an  instniment  ie 
signed,  Dance  says,  it  is  carried  to  the  public  office  in, 
Lincoln's- Inn  Fields,  attested,  numbered,  and  handed  to 
the  officer  of  the  Town  Department,  with  whom  it  remaiiis; 
so  that  he  does  not  consider  it  filed  till  it  is  carried  to  the 
office  and  delivered  there." 

Park,  J. — *'  Fiiing  means  putting  in  the  proper  pUoe  of 
deposit;  and  Dance  was  not  the  officer  with  whom  tke 
instrument  was  to  have  been  deposited. 

"  When  affidavits  are  filed  at  a  judge's  chambers,  the 
placing  them  in  the  hands  of  the  derk  does  not  oomplele 
the  deposit  in  the  place  of  legal  custody;  until  they  airiTe 
there  they  are  not  filed." 

GateUe,  J.,  concurred. 

Bosanquet,  J. — "  Sect  10  directs,  that  '  the  petition  shall 
be  subscribed  by  the  prisoner,  and  be  forthwith  filed  in  the 
said  Court;'  and  having  so  directed  that  the  petition  shall 
be  subscribed,  it  directs,  in  sect  IS,  that  the  fiiing  shall  be 
an  act  of  bankruptcy.    But  it  cannot  be  considered  that 
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tion,  contended,  that  the  proof  adduced  was  suffi- 
cient to  satisfy  the  words  of  the  statute,  which 
intended  to  obviate  the  inconvenience  that 
found  to  attend  the  ancient  practice,  by  a  too 
strict  adherence  to  which  justice  was  constantly 
defeated*. 

WilliamSy  J. — r'*  As  regards  the  first  point,  I 
think  the  seal  of  the  court  having  been  proved, 
and  also  the  signature  of  H.  W.  Lamb,  that  the 
evidence  la  sufficient.  As  regards  the  second 
point,  I  think  the  same  reasoning  applies.  The 
seal  is  on  the  indorsement  as  well  as  on  the  copy 
of  the  petition.  He  could  not  procure  a  subse- 
quent indorsement.  I  must  give  credit  to  the 
certificate;  and  I  am  of  opinion,  that  the  act  of 


lihe/Ung  and  tuhteribing  are  the  aame  thing.  The  inatru- 
ment  cannot  be  said  to  be  filed  till  it  becomes  a  record  of 
the  Court" 

*  7  Geo.  4,  c.  57,  s.  76. — "  A  copy  of  such  petition,  7  G.  4,  e.  57, 
sefaednle,  order,  and  other  orders  and  proceedings,  purport-  *' 
ing  to  be  signed  by  the  officer  in  whose  custody  the  same 
shall  be,  or  his  deputy,  certifying  the  same  to  be  a  true 
copy  of  such  petition,  schedule,  order,  or  other  proceeding, 
and  sealed  with  the  seal  of  the  said  Court,  shall  at  all  times 
be  admitted  in  all  Courts  whatever,  and  before  commis- 
sioners of  bankrupts  and  justices  of  the  peace,  as  sufficient 
evidence  of  the  same,  without  any  proof  whatever  given  of 
the  same,  further  than  that  the  same  is  sealed  with  the  seal 
of  the  said  Court  as  aforesaid." 

e3 
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filing  was  certainly  a  *  proceeding*  wiAm  the 
meaning  of  that  word,  as  nsed  in  the  act  of  par- 
liament. These  statntoiy  requisitions  are  not  tin- 
common,  as  for  instance,  certificates  of  prerioos 
convictions*.** 
Aiu»»  p.  flB.  The  indictment  allied  that  i^fiat^ 
hy  the  Lord  High  Chancellor. 

Ihmdas  objected,  that  the  allegf 
have  been  that  it  was  dufy  issued . 
JFUUams,  J. — "  I  think  the  woi 
omitted.    I  am  bound  to  presnn 
sued  by  competent  anthority,  t"     |' 

issued.'*  »    • 

« 

To  prove  that  the  fiat  was  dnlf 


S.13L 


*  The  petitioning  ereditor's  debt  and  th#l 
cipallj  proved  by  the  petitioning  creditor ! 
tion  WM  made  to  thia;  bat  qnery,  i^  aa  r^ 
petitioaing  creditor  ia  a  competent  witaa 
6  G^4>  c.  16,    6  Geo.  4,  c  16,  a.  13,  he  moat  give 

ChaneeUw,   in   the   penalty   ot  SOOt, 
proving  hia  debt,  aa  well  belbie  the  coi 
any  trial  tU  Uuf  in  mm  iht  4m  iMBmagforA  «^    ^  # 
be  etmUsledf  and  alao  for  profiog  the  party  tb 
mitted  an  act  of  bankroptcy  at  the  time  of  tak&i$.  ^ 
commitaion,  and  to  proeeed  on  anch  commiaaoB. 

In  Bsx  ▼.  Wariter*,  5  Car.  &  P.  138,  on  the  OxMeir- 
Goit,  the  point  was  raiaed  before  Park,  J^  who,  aftff  oon- 
ferring  with  Patteton,  J.,  eaid,  that  <<  he  would  noeiTe  A» 
evidence,  eubject  to  further  oooaideration."  The  diM  WW, 
however,  proved  by  another  witneaa,  and  eoDaeqMdyoo 
judgment  waa  given. 


ablj  to  the  statute,  tbe  fiat  itself  was.  put  in,  bear- 
ing the  seal  of  the  Court  of  BanJmiptGy  *• 

Dundaa  oontended,  that  there  ought  to  be  some 
proof  giyen  that  the  seal  was  the  seal  of  the  Bank- 
ruptcy Court. 

]9^i22iaim,  J.^'' By  the  9th  seetkm  of  the  aet  of 

A      pariiaiaent,  I  have  only  to  see,  whether  thb  pur- 

porU  to  be  the  sed  of  the  Bankruptcy  Court;  and 

en  looking  at  it,  I  find  that  it  does  so  purportf/' 

Ihrndaa  next  objected,  that  there  was  neither 

aH^ation  nor  proof  that  the  iat  had  been  filed  in 

^f      the  Court  of  Bankruptcy  as  required  by  1  &  2 

^'      Wi]L4,  c.  56t. 
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*  2&3Wi]L4,c.ll4,88.8&9.   SectS. ''Beitenacted,  2  4e3  W.4, 
dMi  BO  fiat  iMacd  la  Ilea  of  a  oominiflaoii  of  bffikrapt,  '     '  *'  ' 
whether  proseeuted  in  the  Court  of  Bankraptcy  or  elaewbere, 
shall  be  received  in  evidence  in  any  court  of  law  or  equity, 
nnleas  the  same  shall  have  been  fbrat  entered  of  record  !n  the 
G«ait  of  Bankruptcy  albresaid." 

Scet  9.  **  Be  it  enacted,  that,  opon  the  produotieii  in  s.  9. 
evidence  of  any  commission,  /of;  a^Jodication,  assignment, 
appointment  of  assigpees*  certificate,  deposition,  er  other  pro- 
oee£ng  in  bankruptcy,  jmrpartmg  to  be  ualed  with  the  teal  of 
ike  eaid  Court  of  Bankruptcy,  or  of  any  writing  purporting  to 
be  a  copy  of  any  such  document,  and  purporting  to  be  sealed 
aa  albreeaid,  the  same  shall  be  received  as  evidence  of  such 
dacuments  respectively,  and  of  the  same  having  been  so 
entered  of  record  as  aforesaid,  without  any  fhrfher  proof 
tnevsoi* 

%  Intituled  **  An  Act  to  establish  a  court  in  Bank-  i  &  s  w.  4. 
ruptcy."  ^  ^ 


64. 
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WilUcuMy  J. — "  That  provision  is  confined  to 
fiats  prosecuted  in  the  Court  of  Bankruptcy*  ** 

In  the  engrossing  of  the  indictment,  the  word 
'*  administered/'  had  heen  written  "  aimimi' 
strated" 

Ihtndaa  objected,  that  this  was  a  vananoe. 

WilUafM,  J.,  gave  it  a  reading  that  made  sense 
of  it,  and  overruled  the  objection. 

The  memorial,  when  put  in,  was  fi>nnd  to  de- 
scribe the  oath  as  that  required  by  1  &  2  \¥iU.  4» 
c.  56,  whilst  the  indictment  described  it  as  the 
Ante,  p.  63,     oath  required  by  2  WtU.  4. 

Dufidas  objected,  1st,  that  the  oath  ought  to 
have  been  the  oath  prescribed  by  6  Geo.  4, 
c.  16. 

2.  That  the  statute  under  which  it  was  alleged 
to  have  been  administered,  was  the  1st  and  2nd 
year,  and  not  the  2nd. 

3.  That  the  description  in  the  memorial  varied 
from  that  in  the  indictment. 

Sir  G^  A,  Lewin  and  E,  Hall. — ^It  is  a  settled 
point  €^  law,  that  an  indictment,  describing  a 


1  A  2  W.  4,  *  1  &  2  W.  4,  c.  56,  8.  IS.  "  Every  sach  fiat  prosecuted  I* 
the  said  Court  of  Bankruptcy^  ehall  be  filed  tnd  enterad  of 
record  in  the  said  Court,  and  shall  thenceforth  be  a  record  of 
the  said  Court;  and  it  shall  thereapon  be  lawful  for  any  one 
or  more  of  the  commissioners  thereof  to  proceed  thereon  in 
all  respects  as  conmiisaioners  acting  iu  the  ezecadon  of  a 
commission  of  bankrupt" 


Statute  as  made  in  two  years,  is  bad;    Rex  v. 
BierSf   1  A.  &  £.  327*;    and  this  indictment 

I   L    ■ *■ '■        -    ^  -m    T     III  

*  Easter  Term,  1834.  In  this  case,  the  defendants 
were  conyicted  upon  an  indictment,  which  stated,  that 
they,  on  &c.,  in  the  Srd  year  of  the  reign  of  our  lord  the 
now  king,  well  knowing  that  E.  W.  and  T.  W.  were  the 
proprietors  of  a  certain  licenaed  stage  carnage,  drawn  by 
two  horses,  numbered  ftc.,  and  that  they  as  such  propri- 
etors were  liable  to  the  payment  of  certain  penalties  in 
which  the  driver,  whose  name  was  unknown}  of  the  said 
licensed  stage  carriage  should  be  convicted  before  any  one 
of  H.  M.  Justices  for  the  county  of  Middlesex,  of  any  offence 
eommitted  by  the  said  driver  against  a  certain  act  of  parlia- 
ment made  and  passed  in  the  second  and  third  year*  of  the 
xcign  of  his  present  M^esty,  intituled  Ac.,  unlawfully  did 
conspire  &c.,  to  exhibit  a  certain  information  against  the 
said  E.  W.  and  T.  W.,  as  such  proprietors  &c." 

Jdolphut  now  moved  to  arrest  the  judgment,  on  the 
ground,  that  a  statute  cannot  be  passed  in  two  jfears,  and  a 
misrecdtal  of  a  day  in  passing  an  act  of  parliament  is  fatal* 
(Bac.  Abr.  Stat  L,  5.,  and  the  authorities  there  referred  to). 
Also  Nuti  V.  Stedmant  (Fortescue,  372),  where  it  was  held, 
that  a  statute  could  not  be  pleaded  as  made  in  the  S  and 
9  of  WUL  8;  because  in  law  an  act  cannot  be  made  in 
two  years;  and  though  so  mentioned  in  the  statute  book  it 
cannot  be  good.  Also  Rumaey  r.  Tt^jfneU,  2  Bing.  255; 
where  judgment  was  arrested  because  the  dedaratiou  recited 
a  statute  as  passed  at  a  session  begun  in  the  29  Eliz., 
whereas  the  session  began  in  the  28  Eliz. 

Sir  Jamee  Scarlett,  on  the  other  side,  referred  to  Viner's 
Abridgement,  Stats.  E.  3  &  E.  5;  and  Bryant  v.  Withers, 
2  M.  &  S.  123. 

The  K.  B.  decided  in  favour  of  the  objection,  and  arrested 
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describes  it  aceorcKag  ta  tlie  fact*«  And  as  to 
tlie  Tariance  alleged  to  be  in  the  memoria],  the 
bankruptcy  is  not  to  be  set  aside,  because  the 
commissioners  adopt  the  popular  descriptioa  of 
the  statute,  which  is  also  used  in  the  statute  book 
itself,  and  adopted  by  the  legislature  in  the  pre- 
5*6 w. 4,    amble  to  the  5  &  6  Will.  4,  c  29  f. 

*"'"'        J.—"  Hie  memorial  is  left 


and  this  is  merely  matter  of  popular  descrq^tafln, 
to  be  found  on  the  face  of  the  statute  book  itself. 
As  to  the  question*  whether  or  not  the  oath  is  a 
wrong  one,  the  olgection  appears  upon  the  &oe  of 
the  record,  and  my  holding  will  not  condiide  the 
prisoner." 

tiie  judgment  They  founded  their  decision  upon  the 
authority  oiLangUy  t.  Haynet,  Moore,  302:  Hawk.  P.  C 
b.  2y  c.  23,  followed  by  the  decision  in  Nuit  v.  StedMum^  For- 
tescue,  372.  See  also  Raxn  v.  Grten,  2  Cowp.  474;  Bttrt  t. 
RothweU,  I  Lutw.  140,  and  1  Ld.  Raym.  343;  Potecr  t. 
Taylor,  3  Keb.  468. 

In  Partridge  t.  Strange^  Plowden,  84,  it  is  laid  down, 
that  mUrecUal  is  not  answered  by  shewing  that  the  statute 
need  not  have  been  redted'at  all;  but  in  that  case  there  was 
a  continued  reference  to  the  statute  as  misredted  throughout 
the  declaration. 

*  King  William  4  ascended  the  throne  on  the  26th  J'nne, 
1  ft  2  W.  4,     1830.    This  act  (commonly  called  the  1  &  2  W.  4,  c.  56) 
received  the  royal  assent,  on  the  20th  of  October,  1831. 

t  Which  begins,  *'  Whereas  by  an  Act  passed  in  the  1st 
and  2nd  years  of  the  reign  of  his  present  M^esty,  iatitnied 

&C." 
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The  indictment  alleged  that  notice  of  the  said 
fiait,  according  to  the  directions  of  ihe  **  statute'' 
ftc.y  was  delivered  to  the  said  John  Ratclifie. 

Tkmdaa  ohjected^  that  it  oi:^t  to  have  been 
aeeording  to  the  directions  of  the  **  €tahUe$.**  Hie 
smnnKms  being  nnder  both  the  6  Geo.  4,  c.  16, 
and  1  &  2  WiU.  4,  e.  56. 

WUUtamBy  J. — **  That  is  soiplosage;  if  they  had 
astfaoritj  it  is  sufficient.'* 

Dundaa  objected,  that  the  service  of  the  notice 
waa  insufficiently  alleged.  The  worda  of  the  sta- 
taHotf  6  Geo.  4,  c.  56,  are,  *< notice  thereof  in6o.4,c.ML 
uritiiig  iohblA  at  ike  utual  place  of  abode  of 
audi  person,  or  pereonai  notice  in  case  such  person 
be  then  m  prism.**  Here  personal  eertnee  is  al-  jMt,  p.  9^ 
kged,  but  it  is  not  aDeged  that  he  was  **  then  in 
prison**  If  lie  was  not  then  in  pxison,  the  ser- 
vice ought  to  haye  been  at  the  dwelling-house. 
Bex  v.  Burraston,  1  Gow,  210  *. 

Williams,  J. — *^  It  is  not  neoeasaiy  to  decide 

*  In  this  eaae,  whieh  was  tried  «t  the  Worcester  aaBses, 
Jul  J,  1820,  the  notice  was  penonally  eerred  upon  the  buik- 
rapl  at  hu  dwdUng-koiue.  The  indietment  alleged  a  per* 
■onal  aomoey  without  ttatiog  whether  the  bankmpt  was  at 
die  time  in  eonflDemeat  or  not.  It  was  o^ected,  that  as 
the  statDte  (5  Geo.  2,  c.  1),  on  whieh  the  indictment  was  5  o.  9,  c.  i. 
fiamedy  pointed  out  two  modes  of  sernee,  tije.  one,  at  the 
nsnal  place  of  abode  of  the  hankmpt,  and  the  other,  a  per- 
sonal swioe  in  the  ercnt  of  his  being  in  prison,  the  indict^ 


I> 
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the  point  here.    The  ohjection,  if  mftterial,  is 
the  record.     At  present,  I  am  inclined  to 
that  personal  service  would  do  in  any  case. 

The  allegation  of  notice  in  the  ho/ndom, 
was  proved  by  merely  putting  in  a  copy  of  i 
Gazette^  which  was  filed  with  the  pi 
and  bore  the  commissioners'  signatures*. 

Dtiiu^M. — *'  That  is  not  enough;  the  pi 
of  the  copy  of  the  Gazette  must  be 
proved." 

WUUams,  J. — "  It  seems  to  me  that  I  ml 
receive  it  as  it  is;  suppose  th^  were  to  give 
of  purchase  in  a  shop,  must  you  call  upon 
seller  to  produce  his  patent  J** 

The  indictment  alleged,  that,  by  the  adi 
ment  in  the  London  Gazette,  the  banknipt 
jUMt  p.  67.    required  to  surrender  himself  at  Pontefiract. 


ment  should  have  alleged  that  the  banknipt  waa  a 
at  the  time  of  the  Benrice. 

The  report  aays,  that  Bett,  J.,  **  melmed  to  tkimk  the  9ljec- 
tUm  valid,**  The  prisoner  waa,  hewoTer,  aoqnitled  upon  a 
more  material  variance. 

•  In  FortytlCt  case,  R.  &  R.  C.  C.  277.  —  '<  The  jo4ges 
seemed  to  think,  that  the  production  of  the  Gaxette  would  to 
sufficient  without  proof  of  its  being  bought  of  the  Gaiettr 
printer,  or  where  it  came  firom." 

Le  Btane,  J.  doubted  whether  aTermect  of  notice  in  the 
Gasette  was  not  unnecessary  where  the  banknipt  bad 
appeared  to  his  commission  and  had  been  examined. 
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Dundaa  objected^  that  there  was  a  Tariance 
between  the  a]l^;ation  of  notice  in  the  indictment 
and  the  advertisement  in  the  Gazette,  inasmuch 
as  by  the  latter  he  was  required  to  surrender  him- 
self at  the  Town  HaU  in  Pontefract. 

Sir  G.  A.  Lewin  and  R.  Hall.— The  Gazette 
does  not  purport  to  give  him  notice;  and,  if  it 
did,  we  do  not  undertake  to  set  out  the  notice 
alleged  in  the  indictment  according  to  the  tenor. 
But  there  is,  in  fiict,  no  yariance,  the  evidence 
proves  the  whole  of  the  allegation,  and  something 
more. 

Williams,  J. — "  The  question  is,  whether  this 
be  a  variance,  and  I  think  that  it  is  not.  Nothing 
is  more  fi>^tni1iAr  in  practice  than  to  give  fuU  proof 
of  an  allegation,  and  something  more. 

"  The  advertisement  in  the  Gazette  is  un- 
doubtedly a  notice  to  the  bankrupt,  as  well  as  to 
the  world  at  large;  but  the  indictment  does  not 
undertake  to  set  it  out  according  to  the  tenor. 

**  If  the  notice  alleged  to  have  been  given  was 
an  insufficient  notice,  the  objection  is  on  the 
record.'* 

The  indictment  allied,  that,  after  the  exami- 
nation of  the  bankrupt,  and  after  he  had  sub- 
scribed the  same,  and  the  said  F.  M.,  H.  T.,  and 
J.  F.,  had  subscribed  their  names  to  the  sam^ 
a  question  was  put  by  the  said  H.  T.  to  the  said  Anie»^n> 
John  Batdiffe. 
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Ikmdas  objected  to  any  evidenee  being  given  of 
qnesdoiiB  and  answers  whieh  weie  not  redneedli;! 
wrking.  ••; 

&sO.A.  Lemm and B.  ffM,—The etwTniintMi| 
is  not  taken  down  in  question  and  answer,  lb' ; 
material  answers  alone  are  taken  down;  and  Jtt| 
sometimes  bappensy  that  answors  wldch  at  m ; 
time  aeemed  immaterial,  afterwards  become  wa^ 
terial.  Hie  answers  which  it  is  now  pn^KMsdiK 
give  in  evidence  were  given  after  the  examinatiflli 
had  oondnded  in  the  first  instance ;  bat  thflj^ 
also  were  reduced  to  writing. 

WiBianUj  J. — '*  I  cannot  receive  pard  endeaoft  j 
of  any  answers  to  questions  that  were  put  to  ihl^j 
bankrupt  before  the  eommiasioners  sabatiiibeVj 
their  names  to  the  examination,  I  must  prt^i 
«n„e.  tluU  dl  tl»  «i,.«j«fcr  the^to  th.*  ««  : 
material,  were  taken  down  and  induded  in  te ; 
examination  before  tiieir  signatores  were  afindlii 
it*.  But  answers  to  questioBs  pot  sobaaqnendf 
to  such  examination  may  be  given  in  evidence." 

•  In  Rex  ▼.  WorUen,  5  Car.  &  P.  142,  it  wu  provsl^ 
tibat  what  the  bankrnpt  said  upon  Ma  ezamiiiatioB  mawt 
taken  down. 

Butbf,  £ar  the  proaeeBliaii,  anbaulfted  th«t  he  srig^  gRii 
parol  eTid«aco  of  what  the  banlnupt  eaid^  and,  in  lapport  tf 
bis  argnment,  he  refened  to  Sect  36  of  the  Bankrnpt  AA 
(6  Geo.  4,  c  l6),  which  empowexa  the  oonmuaaiQnen  to 
examine  by  paroL 
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The  indictment  charged,  that  the  piisoner  61o- 
mofusly  did  conceal  and  embezzle  "  twenty  pro- 
miaaory  notea  for  the  payment  of  money,  the  said 
pnmiiaaoiy  notes  being  due  and  nnaatisfiedy"  ftc.    A/ut,  p.  77. 

Dmuku  objected  -to  the  uncertainty  of  the 
description  of  the  notes*. 

■  ■  ■ . 

Park,  J.— ^  I  can  noetre  no  efidenoe  of  the  oxamination 
baft  in  wiitiiig.  Tho  examination  ianqnind  to  be  in  wridnf 
\ij  tbe  act  of  parliament;  and  that  part  which  relates  to  the 
namining  by  panU,  applies  only  to  the  questions  which 
may  be  either  put  by  parol  or  by  written  interrogatories." — 
Worcester  City  Astizee,  July  20,  1831. 

*  IL  ▼.  Foreyth,  R.  ft  R.  C.  C.  S74.  In  this  ease  the 
indietmeDt  alleged,  that  the  prisoner  "  did  temeeal  mud  keep 
eeeret  a  bed,  eix  tables,  jre.,  and  one  htmdred  other  articles  rf 
homeAoUfiarnUiKre,  and  a  eertaim  debt  due  from  one  J.  T,  to 
tka  said  prisoner,  to  the  value  iff  twenty  pounds  and  upwardsJ* 

It  was  objected,  that  the  household  furniture,  as  well  as 
0ie  debt  concealed,  &c.,  were  not  stated  in  the  indictment 
with  anilcieiit  certainty,  the  ibrmer  being  and  **  em  Awi- 
dred  other  articlee,"  &c.;  and  the  latter,  **  a  eerkdM  debt 
doe  from  one  A.  B." 

The  foundation  of  this  oljection  was,  that  '^  it  is  of  the 
sasence  of  the  offence  that  the  whole  of  the  goods  embessled 
dwold  be  of  the  talue  of  SOJL;"  and  it  was  signed,  that  if 
that  part  of  the  household  fimiture  and  debt  (whidi  it  wm 
iMnmwd  were  clearly  not  described  with  snfBrient  eei^ 
tiiBty)  wcm  fleeted,  the  Cevrt  eoold  not  know  the  Tafaw 
of  the  naidtte,  inasmuch  as  no  value  was  laid  aepaiatsly  to 
tfw  fifieient  articles  specified. 

In  Easter  Term,  1814,  all  the  judgaa  (except  Dampier, 
who  was  absent,)  held  the  indictment  bad,  "  on  the  ground 


92  CROWN    REPORTS. 

Willianu,  J. — '*  I  shall  not  stop  the  case  » 
that  aocount." 

The  indictment  charged  the  oonoeahnent  and- 
emhezzlement  to  have  heen  done  with  intent  to 
p.  7&    defraud  the  '  creditors '  of  the  said  haakrapt 

Dundas  objected  that  there  was  no  CTidenoe  of 
more  than  one  creditor.  He  contended,  that  ia 
an  indictment  for  uttering  a  foiged  note,  it  was 
usual  to  lay  the  intent  in  all  possible  ways,  both 
as  regarded  partnerships  and  individual  members^ 
That  here  a  part  only  of  the  intent  was  proreil 
whereas  they  ought  to  prove  the  whole. 

WilUamSy  J. — "  They  have  proved  one  creditor, 
because  it  was  necessary  to  make  out  the  bank- 
ruptcy ;  as  to  any  other  creditors  there  is  onfy 
no  evidence  affirmatively  that  there  are  such." 

''The  cases  of  intent  alluded  to  are  not  paiaOd 
cases;  and  as  to  partnerships,  they  are  quite 
distinct  from  the  case  of  individual  members.  I 
think  the  evidence  sufficient." 

Dundaa  then  objected,  that  neither  count  of  the 

of  the  property  not  being  all  apecified,  and  no  distinct  valoe 
having  been  put  upon  the  articles  enumerated." 

Note.—li  a  *'  bed"  he  K  sufficient  description,  withovt 
saying  whether  it  be  a  feather-bed  or  mattrass,  it  leens 
reasonable  that  "  a  promissory  note  for  the  payment  of 
money  "  should  also  be  sufficient,  without  alleging  it  to  lie 
of  a  particular  bank,  or  made  by  a  particular  person. 
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indictment  concluded  with  the  avennent ''  against  jM9,  p.  76. 
ike  form  of  the  statute  ** 

He  contended,  that  7  Geo.  4,  c.  64,  s.  20  ***,  did  7  o.  4,  c.64, 
not  cure  the  total  omission,  though  it  provided  for 
the  case  of  "  statutes  **  heing  used  instead  of 
**  statute,'*  and  vice  versa,  which  was  in  itself  an 
implication  that  the  averment  was  necessary. 

*  "  And  that  the  punishment  of  offenders  may  he  less  7  o  4,  c  64, 
frequently  intercepted  in  consequence  of  technical  niceties, 
be  it  enacted,  That  no  judgment  upon  any  indictment 
or  information  for  any  felony  or  misdemeanour,  whether 
after  verdict  or  outlawry,  or  hy  confession,  default,  or  other- 
wise, shall  he  stayed  or  reversed  for  want  of  the  averment  of 
any  matter  unnecessary  to  he  proved,  nor  for  the  omission 
of  the  words,  '  as  appears  hy  the  record;'  or  of  the  words, 
'  with  force  and  arma;'  or  of  the  words,  '  against  the 
peace;'  nor  for  the  insertion  of  the  words,  '  against  the 
fimn  of  the  statute,'  instead  of  the  words,  '  against  the 
Ibtm  of  the  statutes;'  or  vice  vena :  nor  for  that  any  person 
or  persons  mentioned  in  the  indictment  or  information  is  or 
are  designated  hy  a  name  of  office,  or  other  descriptive 
appellation,  instead  of  his,  her,  or  their  proper  name  or 
names,  nor  for  omitting  to  state  the  time  at  which  the 
offence  was  committed,  in  any  case  where  time  is  not  of  the 
essence  of  the  offence,  nor  for  stating  the  time  imperfectly, 
nor  for  stating  the  offence  to  have  been  committed  on  a  day 
subsequent  to  the  finding  of  the  indictment  or  exhibiting 
the  information,  or  on  an  impossible  day,  or  on  a  day  that 
nerer  happened,  nor  for  want  of  a  proper  or  perfect  venne^ 
where  the  court  shall  appear  by  the  indictment  or  inform- 
atSoD  to  have  had  jurisdiction  over  the  offence." 


Mttf.  !».  75. 
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Sir  O,  A,  Lewin  and  R,  Hall. — "  TSnmigh  ^^ 
pears  upon  the  fiice  of  the  indictment  to  aatisfy 
the  words,  '  conira  formam  HaiuH*    The  aUe- 
gation  that  the  bankmpt,  '  mot  regarding  the  Iowa 
and  9iaiuie9  of  this  realm^  nor  ike  pam»  and 
penaliiee  therein  contained  after  he  became  bank-^ 
rupt  ^.,  /eUmiousfy  did  eaneeal  and  embesde  fv.»' 
is  equivalent.    There  is  no  magic  in  the  wotds 
*  contra  formam  etatuti^*  to   distinguish  them 
from  words  of  simikr  import;  neither  ia  it  neces- 
sary that  thej  shotdd  appear  at  the  oonclnaaan  of 
the  indictment  more  than  in  the  hody.    Here  it  is 
allied  that  the  party  has  violated  the  statutes  of 
this  realm,  and  disregarded  the  penalties  contained 
in  them.    The  words  '  contra  formam  etatmii* 
imply  nothing  more.    But  assuming  that,  mider 
the  old  law,  it  would  have  heen  a  valid  ohjecCioii, 
it  is  cured  by  the  21st  section  of  7  Geo.  4»  c.  64^, 


7  G.  4»  e.6i»        *  "  And  be  it  faither  enacted.  That  no  jadgment  aftar 
"*  '^*  Terdict  upon  any  indictment  or  infonnation,  fur  any  fekny 

or  miademeanonr,  aball  be  atayed  orierened  for  want  of  a 
nmiUter,  nor  by  reason  tbat  the  jury  procesa  baa  been 
awarded  to  a  wrong  oflBcer  upon  an  inraffident  anggeatioii, 
nor  for  any  misnomer  or  misdeflcription  of  the  officer  retnm- 
ing  such  prooeaa,  or  of  any  of  the  jorors,  nor  becanae  any 
penon  baa  senred  upon  the  jury  who  baa  not  been  retamed 
aa  a  jnror  by  the  sheriff  or  other  officer ;  and  that  where  the 
oifence  charged  has  been  created  by  any  statnte,  or  aal^eeted 
to  a  greater  degree  of  ponishment,  or  ezdnded  from  th* 
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wliich  proTides,  *  that  where  the  offence  charged 
bas  been  created  hj  any  statute^  the  indictment  or 
information  shall,  after  verdict^  be  held  sufficient 
to  warrant  the  ponishment  prescribed  hj  the  star 
tQte»  if  it  deacribe  the  offence  in  the  uforde  of  the 
Miahde:  " 

Here,  then,  the  offence  is  so  described,  and  that 
being  the  case,  the  defect  is  cured. 

WiUiam9,J.9  (after  conferring withu^^c^aon,  B;), 
— **  I  will  not  stop  the  case.  Formerly  I  should 
have  had  no  doubt  upon  the  point.  The  20th 
section  of  the  statute  cited,  is  rather  in  &vour  of 
the  objection.  But  the  point  does  not  torn  en- 
tirely upon  that  section;  other  very  important 
changes  bare  been  introduced.  The  prisoner  shall, 
at  an  events,  have  the  benefit  of  the  point  else- 
where.** 

Ihaidaa  then  mentioned,  that  there  was  a  vari- 
ance between  the  "  printed  copy  of  the  statute 
and  the  Parliamentary  Roll,'*  and  that  the  indict- 
ment having  followed  the  words  of  the  printed 
copy,  the  provision  relied  upon  in  the  21st  section 
of  the  7  Geo.  4,  c.  64,  as  curing  the  omission,  would 
not  avail.    He  cited  Lord  Henley' e  Bankrupt  Law,  juutt  p.  7c 

benefit  of  clergy  bj  uiy  statnte,  the  indictiDent  or  inform- 
ation ihal],  after  verdict,  be  held  gnfficient  to  wmrrant  tbe 
pnaisbmeDt  prescribed  by  the  statate,  if  it  dueribt  th$ 
^(mee  in  tke  words  pfiht  tUUute.** 
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383;  and  stated,  that  the  printed  copy  of  the  sta- 
tute had  omitted  the  words,  "  In  cage  o/atty  de- 
fmdt  €r  wil/ul  mtduUm  *." 

WUHams,  J.— '<  I  will  take  a  note  of  that  point 
abo,  and  if  there  is  any  thing  in  it,  the  prisoner 
shall  have  the  benefit  of  it  elsewhere." 

Hie  jarj  fbond  the  prisoner  goiltj,  and  the 
learned  jndge  passed  upon  him  the  sentence  of 
transportation  for  seven  years. 

In  Michaplmaa  Tenn,  following  (]838),  the 
case  was  submitted  to  the  judges  in  the  Excfae- 
qaer  diamber;  who  held,  on  the  anthority  of  Rex 
T.  Peanoih  1  M.  C.  C.  313t«  that  the  indictment 

*  Lord  Hemlef,  in  note  (d),  p.  383,  of  bis  Pnetial  Trea- 
liK  OB  the  Bankrupt  Law,  says, "  There  Is  an  inaeennqr 
m  this  daoae  of  the  new  act  (6  Geo.  4,  a  16),  which  ahoiiUL 
be  remedied  on  a  fntnie  lennon  of  the  law;  it  has  onitted 
the  words, '  ta  emtt  of  any  deiaalt  or  wilful  oaisc 

This  lemadL  seems  rather  to  imply  that  the  RoU  is  I 
than  that  there  is  a  Tsrianee  between  it  and  the  printed  copy. 

t  In  this  case  the  prisoner  was  tried  at  the  Old  Bailey 
Sesnons,  1831,  before  LUOedmle^  J.,  for  stealing  a  letter* 
tObX  C.148.  whidi,  under  53  Geo.  3,  c.  143,  was  a  capital  offence. 

There  were,  also,  two  counts  in  the  indictment  fcr  lareeoy , 
in  stealing  bank  notes. 

The  prisoner  was  aeq[nitted  of  the  c^tal  charge,  but 
found  guilty  of  larceny  in  steaUng  one  of  the  notes. 

The  prisoner's  counsel  objected,  that  the  counts  for  steaK 
ing  the  Innk  notes  were  bad  in  point  of  law,  inaamudi  as 
they  did  not  oondude,  *<  against  the  form  of  the  statnte,'* 


•  n 
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bad  for  the  omission  of  the  aTennent  * '  against 
the  form  of  the  statute^* 

The  judges  gave  no  opinion  npon  the  other 
points  in  the  caeft  which  were  reserved  at  the 
trial;  the  decisions,  therefore,  upon  those  points, 
rest  at  present,  upon  the  authority  of  the  learned 
judge  who  presided  on  the  occasion. 


BIGAMY. 


Graham  9  Case.  8p,ju$tm9, 

1887. 

The  prisoner  was  indicted  for  having    mar-  whatii 
lied  a  second  wife  at  Gretna  Green,  in  Soot-constit^a 

ralidmar- 

— —  riagefai 

which  he  contended  they  onght  to  have  done,  as  the  offence      ' 

of  stealing  a  bank  note  was  not  an  offence  at  common  law, 

bat  was  created  by  act  of  parliament 

Littledale,  J.,  reserved  the  point  for  the  opinion  of  the 
Judges;  who,  in  Trinity  Term,  1831,  met,  (except  Garrow, 
B.,  and  PatUumj  J.),  and  held,  that  the  omission  was  not 
evred  by  7  Geo.  4,  c  64,  and  that  the  jndgment  ought  to  be 
arretted. 

Note — This  decision  does  not  touch  the  question,  whether, 
if  it  appear  upon  the  face  of  the  indictment  aliunde^  that 
the  party  is  charged  with  doing  the  act  "  in  violation  of  the 
ttiUutea  of  the  realms"  the  old  technical  (qu.  magical?)  form 
of  concluding  '*  against  the  form  of  the  statute,"  is  ne- 
cessary. It  only  decides,  notwithstanding  the  7  Geo.  4,  7  0. 4,  e.»s 
c  64,  that,  where  an  indictment  charges  a  statutable  of- 
fence, it  ought  so  to  appear  upon  the  face  of  it 

F 
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Dairying  Y. 
Dabymfle. 


Sir  fFimam 
Seotf*  Judg- 
ment»  16Ui 
July,  1811. 


l«nd*;   his  first  wife,  whom  he  had  manied  at 
Carlisle,  heing  still  alive. 


*  Dairymple  ▼.  Dtilrfmpk,  9  Haggmtd't  Can.  Hep.  M|  ia 

a  leading  case  on  tha  Scotch  law  of  marriage. 

In  the  elaborate  judgment  of  Sit  William  Scott ^,  the 
opinions  of  the  highest  authorities  are  collected;  and,  after  a 
full  review  of  them,  the  decision  of  that  eminent  person  is 
arrived  at.  The  judgment  was  afterwards  appealed  from  to 
the  Court  of  Delegates,  but  was  affirmed,  January  19,  1814. 

As  the  law  of  Scotland  with  regard  to  marriage  contracts 
is  of  frequent  importance  in  the  administration  of  the  cri- 
minal law  of  England,  the  following  digest  of  the  judgment 
in  Dalrympk  t.  Dalrymple,  is  inserted :^- 

'*  Marriage  being  a  contract  is  consensual,  ibr  it  is  of  thfc 
essence  of  all  contracts  to  be  constituted  by  the  consent  of 
parties. 

'*  '  Consensus  non  ctmcubitus  facU  mairiwunuum.*  The 
maxim  of  the  Roman  law  is  the  maxim  of  all  law  upon  the 
subject 

"  A  marriage  must  be  an  agreement  of  the  parties  loddng 
to  the  amsortium  vita,  and  capable  of  the  concubitus.  The 
incapacity  of  either  party  to  satisfy  that  duty  nullifies  the 
contract 

"  Marriage  in  its  origin  is  a  contract  of  natural  law. 

"In  civil  society  it  becomes  a  civil  contract,  regulated 
and  prescribed  by  law  and  endowed  with  civil  consequences^ 

"  The  law  of  the  church,  although  it  reverenced  mamage 
as  a  sacrament,  still  so  far  respected  its  natural  and  civil 
origin  as  to  consider,  that,  where  the  natural  and  dvil  con> 
tract  was  formed,  it  had  the  full  essence  of  matrimony  vrith- 
out  the  intervention  of  the  priest 


*  Created  Lord  StoweU,  17th  July,  1821. 
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The  fint  marriage  was  proved,  and  that  the 
woman  whom  he  had  married  was  still  living. 

**  It  is  a  matter  of  miiapprahension  to  suppose  that  this  Dak^n^  ▼. 
iaterventioii  waa  lequired  aa  a  matter  of  necessity  for  that  ^'*'^*'"'*' 
purpose  before  the  cooncil  of  Trent;  on  the  contrary,  it 
appean,  finom  the  history  of  that  council  and  from  many 
other  autiiorities,  that,  till  the  Council  of  Trent  passed  its  Council  of 
decree  for  the  reformation  of  marriage,  the  consent  of  two  im0.  ' 
parties,  expressed  in  words  of  present  mutual  acceptance, 
eoBfltitated  an  actual  and  legal  marriage,  technically  known 
by  the  name  of  tpontaUa  per  verba  de  pratenti, 

"  This  expression,  howerer,  waa  constantly  used  in  suc- 
ceeding times  to  aignify  elandestme  marriages,  in  opposition, 
first,  to  regular  marriages;  secondly,  to  mere  engagements 
fiir  a  fidmire  marriage,  which  were  termed  eponeaUa  per 
verba  defitt^o,  a  distinction  ofepomeaUa  not  at  all  known  to 
the  Roman  law. 

"  Different  rules  relative  to  their  renpectiTe  effects  in  of  the  three 
point  of  legal  consequence  applied  to  these  three  cases —  ^Sttcs.  ™*^ 
of  regular  marriages';  irregular  marriagea ;  and  of  mere  pro- 
miaes,  <Hr  engagements. 

"  In  the  regular  marriage,  every  thing  was  presumed  to  Rcgvlar. 
be  complete  and  consummated,  both  in  substance  and  in 
ceremony. 

**  In  the  irreguUar  marriage,  every  thing  was  presumed  to  irregular. 
be  complete  and  consummated  in  substance,  but  not  in  eere- 
many,  and  the  ceremony  was  injoined  to  be  undergone  as 
matter  of  order. 

"  In  the  promise,  or  tpensalia  de  future,  nothing  was  pre-  promlies. 
sumed  to  be  complete  or  consummate,  either  in  tubstance  or 
eerewumy. 

"  Mutual  consent  would  release  the  parties  from  their 

f2 
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Thomoi  LUtU  was  then  called,  who  deposed  ■ 

follows: — ''  I  Hve  at  Spring  Field,  near  Gon 

^ 

Dmtrymf  to  ▼.    engageoien  t ;  and  one  party,  without  the  consent  of  the 
''"**^'''*'      might  contract  a  valid  marriage,  regalarly  or 

with  another  person ;  hnt  if  the  parties  who  bad  e] 
the  promise  had  carnal  intercourse  with  each  other,  tbei 
of  that  carnal  intercourse  was  to  interpose  a  presamptiML^ 
present  consent  at  the  time  of  the  intercourse,  to 
the  engagement  into  an  irreg^ular  marriage,  and  to 
all  the  consequences  attrihutable  to  that  species  of : 
monial  connexion.    Such  was  the  state  of  the  canon  ls«r^ 
the  known  basis  of  the  matrimonial  law  of  Evmpe, 

**  At  the  Reformation,  this  country  disclaimed  the  doclnMl| 

of  .  SMnment  in  muriage,  but  leUined  thoK  mle.  rf«i 

canon  law  which  had  their  foundation  in  the  natunlnl 

dvil  contract  of  marriage.  ,  \ 

Efflwiaitksl       *'  The  ecclesiastical    courts,  therefore,   which  had  tht 

cognisance  of  matrimonial  causes,  enforce  those  rules;  sa^ 

among  others,  that  rule  which  held  an  irregular  maiMj^ 

constituted  per  verba  de  praestntit  not  Ibllowed  by  any  eoa^ 

summation  shown,  valid  to  the  full  extent  of  voiding  a  saoH 

sequent  regular  marriage  contracted  with  another  persoa« 

Bunting't  Case,  4  Co.  29.  { 

Marriage /«r       "  ^^  CoUint  8[  JeteoiCt  Case,  3  Ann.,  it  was  said  byHfll^ 

fwjte  de  vrm.  q^  j^  ^^^  agreed  to  by  the  whole  Bench,  that, « If  a  oenH 

tract  be  pet  verba  de  pneaenii,  it  amounts  to  an  actual  mstr 

riage,  which  the  yery  parties  themselves  cannot  dissolve,  h|| 

release  or  other  mutual  agreement;  for  it  is  as^  much  4 

marriage  in  the  sight  of  God  as  if  it  had  been  m  fmii$, 

eeeUtMt,  But  a  contract  per  verba  de  futttro,  which  does  ail 

intimate  an  actual  marriage,  but  refers  to  a  future  act,  it 

releaseable.*    2  Salk.  437,  Mod.  155. 
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Han,  and  am  an  innkeeper.     I  am  in  the  habit 
of  performing  the  ceremony  of  marriage  at  Gretna 


•< 


In  Wigmore'i  Case,  2  Salk.  438,  Holt,  C.  J.,  said,  '  A  Dabr^mpie  v. 

...  Dabrymfle, 

contract  per  verba  de  prasenii  is  a  mamage:  so  is  a  contxyust 

per  verba  defuturo  if  the  contract  be  executed,  and  he  take 

her^'tis  a  marriage,  and  they  cannot  punish  for  fornication!" 

"  In  the  ecclesiastical  court  the  stream  ran  uniformly  in 
that  course.    Lord  Fitzmaurice't  Case,  Cor.  Deleg.  1732. 

**  Things  continued  upon  this  footing  till  the  marriage  act,  Marrkige  act, 
S6  Geo.  2,  G.  33,  described  by  Mr.  Justice  BlacluUm^,  *An  '  '  ' 
Immovatimk  on  our  Lowe  and  Constitution;*  swept  away  the 
whole  subject  of  irregular  marriages,  by  establishing  the 
necessity  of  resorting  to  a  public  and  regular  form,  without 
which  the  relation  of  husband  and  wife  could  not  be  con- 
tracted. 

"  With  respect  to  the  matrimonial  law  of  Scotland  since  y^tp-***"*!!! 
the  Reformation,  it  is  highly  probable,  and  we  have  the  ^^^^^"^ 
authority  of  Craig  f  for  asserting,  that  the  Canon  Law  is  its 
basis  there  as  it  is  every  where  else  in  Europe ;  and  Cay,  in 
his  deposition,  says,  '  That  the  canon  law  m  tkeu  matters 
is  a  part  ef  the  law  of  the  land;  that  the  eomrts  and  lawyers 
reverence  the  decretals  and  other  books  of  the  more  ancient 
eamam  law:*  and  I  observe,  that,  in  the  depositions  of  most  of 
the  learned  witnesses,  and  in  all  tlie  faetmms  that  I  have 
seen  upon  this  subject,  they  are  referred  to  as  authorities. 

"  Several  regulations,  both  ecclesiastical  and  dvil,  canons 
and  statutes,  have  prescribed  modes  of  celebrating  mairiage$. 
Some  of  these  appear  to  have  been  made  in  times  of  great 
ferment,  during  the  conflict  between  the  episcopal  and  pres- 
byterian  parties ;  and  are,  therefore,  I  presume,  of  transitory 


*  Lib.  1,  c  15,  a.  3.        f  Lib.  2,  dieg.  18,  sect  17. 

:  Catheart 
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Green,    I  recollect  the  prisoner  there  on  the  23rd 
of  May  last.     There  was  a  woman  there 


Dabymf^* 

Matrimonial 
law  of  Soot- 
land. 


Opinion  of 
Mr.  Gillia. 


LordBnz- 
AekL 


SirllaT 
CampoelK 


and  questionable  authority.  Mr.  Cathcart  infera,  that  the 
whple  of  the  Seoteh  statutes  hold  solemniaatioD  by  a  eleigy- 
mani  or  (as  he  expresses  it),  some  one  assuming  the  fime- 
tions  of  a  clergyman,  as  niee§t<xry, 

'*  It  rather  appears  difficult  to  understand  this  consistently 
with  the  fiMst,  that  other  marriages  have  almayt  been  held 
legal  and  valid. 

"  What  the  form  of  solemnisation  by  a  dergyman  is,  f 
have  not  been  accurately  informed.  Prescribed  ritual  fetma 
are  not,  I  believe,  admitted  by  the  Church  of  Seodand  for 
any  office  whatever.  Whether  the  clergyman  merely  re- 
ceives the  declaration  as  a  witness,  or  pronoonoes  the  par- 
ties by  virtue  of  his  spiritual  authority  to  be  man  and  wife, 
as  in  our  form,  does  not  distinctly  appear. 

**  Mr.  Gillies  says,  that,  '  to  make  a  maitiage  talid,  it  is 
not  necessary  that  it  should  be  celebrated  in  fade  ecefetue; 
but,  rebut  integru,  it  can  only  be  constituted  by  a  consent 
adhibited  in  the  presence  of  a  clergyman,  or  fo  soait  mode 
§quwaUnt  to  a  eeiebratiom.* 

"  So,  Lord  Braxfield,  in  a  loose  note,  is  made  to  say, 
*  private  consent  is  not  the  consent  the  law  books  look  to; 
it  must  be  before  a  priest  or  acmetkmg  s^kImIsiU.' 

<<  Now,  what  are  these  equivalents,  and  how  to  be  pro- 
videdf  are  they  to  be  eaived  out  by  the  private  foncy  and 
jadgment  of  the  individuals?  If  so,  they  can  hardly  be 
deemed 'the  regular  forms,  and  yet  appear  to  atandoti  a 
fooling  of  equal  authority. 

"  Sir  Hay  Campbell  sUtes*,  <  that  maniages  ineg«lariy 


*  Ub.Reg.  A.  1780,f.652. 
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Margaret  Moffatt  she  called  herself,  I  believe. 
I  manied  them.     I  said  to  the  prisoner,  '  WiU 


performed,  without  the  intervention  of  a  clergyman,  are  Doirym/rfe  ▼. 
censwaUe^  and  formerly  the  partiee  were  liable  to  be  fined 
or  rebuked  in  the  face  of  the  Chinch ;  but  thu  for  a  Umg  Matrimonial 
Une  baa  not  been  practised.'  land. 

**  The  legnlationB,  therefore,  whatever  they  may  be,  are 
not  penally  enforced;  and  it  does  not  appear  that  they  are 
enforced  by  any  sense  of  reputation  or  of  obligation  imposed 
by  general  practice. 

"  The  advocates  who  describe  the  modes  of  mairiage  by 
the  terms  '  regular  and  irregular,  seem,  as  far  as  I  can 
collect,  to  attribute  no  very  distinctive  preference  to  the 
one  over  the  other.  But  taking  it  that  the  distinction  was 
much  stronger  than  I  am  enabled  by  tiie  present  evidence 
to  suppose,  the  question  still  remains  to  be  examined,  how 
fiff  actual  consummation  is  required  by  the  law  of  Seotkmd 
in  marriages  which  are  to  be  deemed  irregular. 

"  The  canon  law,  as  I  before  have  described  it  to  be,  is  the  The  Canan 
baaia  of  the  marriage  law  of  Scotland,  as  it  is  of  the  marriage 
law  of  all  Rturope. 

**  In  all  instances  where  it  is  not  proved  tiiat  the  law  of 
Scotland  haa  resiled  from  it,  the  fair  presumption  is,  that  it 
eontinnes  the  same. 

"  It  becomes  material,  tiierefore,  to  consider  what  is  the 
aneient  general  law  upon  this  subject 

**  By  the  ancient  general  law  of  Europe,  a  contract  per  Aoctait 
9erha  de  pr^etenti,  or  a  promise  per  verba  de  fitUtro  cum  ^^l^[ 
copula,  constituted  a  valid  marriage  without  the  intervention 
of  a  priest  till  the  time  of  the  council  of  Treni.  The  decrees 
of  which  council  were  never  received  aa  of  authori^  in 
Seotbod. 
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you  take  Margaret  Moffatt  ?'*  Nothing  mare  was 
done;  they  remained  all  night  at  my  inn,   and 


nofrim* fe  ▼.       Mr.  Enkine»  Mr.  Cragie,  Mr.  Hamilton,  Mr.  Hume,  mod 

Mr.  Ramsay,  are  all  clear  and  decided  in  their  opiniona* 

that  a  declaration  per  verba  de  proMeniif  without  a  copula, 

DOBS,  bjr  the  law  of  Scotland,  constitute  a  valid  marriage. 

I  must  add  to  these  the  opinions  of  the  learned  peraona 

examined  in  Beamish  ▼.  Beamith,  in  1788,  vis.— 

"  Mr.  John  Millar,  Professor  of  Law  at  Glasgow;  Mr.  John 

Orr;  Mr.  Hume;  Mr.  Erskine;  Mr.  Robertson. 

Opinion  of  "  But  Mr.  Clark,  Mr.  Gillies,  and  Mr.  Cathcart,  who  are 

Mr  Clark 

te.*,  oMira.     examined  in  the  present  case  on  the  part  of  Mr.  Daliymple, 

are  equally  clear  in  their  opinions  on  the  other  aide  of  tlie 
question. 

*'  Mr.  Cay  inclines  to  think  a  copula  necessary,  although 
well  aware  that  a  different  opinion  prevails  among  Uwyen 
on  this  point 
Text  author^  "  I  now  come  to  the  text  authorities  of  Scotland: — 
]imd,  8oot-  M  j^  Craig,  not  of  great  authority  either  one  way  or  the 
other;  2.  Lord  Stair ;  3.  Sir  George  M'Kensie,  Lord  Adro- 
cate  under  Charles  2  and  James  2;  4.  Mr.  Erskine,  the 
writer  of  Institutional  Law ;  5.  Mr.  Hutcheson. 

"  It  is  easy  to  strike  the  balance  on  this  class  of  author- 
ities; they  are  all  in  one  scale,  a  very  ponderous  mass  on 
one  side  and  totally  unresisted  on  the  other. 
CsMs  decided      '*  I  come,  3rd,  to  the  last  and  highest  cUas  of  authorities, 
{SiSl^      that  of  cases  decided  in  the  Scotch  tribunala. 

"  1.  CocAtam  v.  Edmonetaiu,  before  the  Court  of  Sesrion, 

in  1804;  2.  Inglii  v.  Robertson,  1804;    3.  BUehU  v.  Ifoi- 

face,  1792;  4.  Meadam  v.  Walker,  13  Nov.  1806. 

Pramkeofm       "  I  might  here  call  in  aid  the  numerous  cases  where 

'*''*'^  promise  cum  copula  has  been  admitted  to  constitute  a  mar- 
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left  next  day.    I  haye  officiated  two  years.    I  saw 
the  prisoner  in  bed  that  night.'' 

riage,  if  the  rule  of  the  canon  law  transferred  into  the  law  Dair^mpie  v. 
of  Scotland  be  sound,  that  copula  converts  a  promise  de  ^^"^^^^f^P^' 
Juiuro  into  a  contract  de  prgsentu     If  it  does  not,  H  copula  Promiae  cum 
ia  required  in  a  contract  de  pratenti,  what  intelligible  differ-  ^'^'^'"^ 
eooe  is  there  between  the  two;  between  a  promise  defuiuro 
and  a  contract  de  prateuiif    None  whatever.    They  stand 
exactly  upon  the  same  footing — a  proposition,  I  will  venture 
to  amy,  never  heard  of  in  the  world,  except  where  positive 
regulation  has  so  placed  them,  till  these  recent  controversies 
respecting  the  state  of  the  marriage  law  in  Scotland. 

*'  I  might  also  advert  to  the  marriages  at  Oretna  Oreen^  Gietoa  Green 
where  the  blacksmith  supplies  the  place  of  the  priest  or  the  "'''"H^- 
magistrate. 

*'  The  validity  of  these  marriages  has  been  affirmed  in 
England  upon  the  certificates  of  Scotch  lawyers,  without 
reference  to  any  act  of  consummation ;  for  such,  I  think, 
was  clearly  the  exposition  of  the  law  as  contained  in  the 
opinion  of  Sir  Ilay  Campbell,  upon  which  the  EnglUh  Court 
of  Chancery  grounded  its  decision  in  the  case  of  Griertcn 
and  GrierMH, 

*'  What  are  the  cases  which  have  been  adduced  in  contra-  conclusion. 
diction  to  this  doctrine  ?    As  far  as  I  can  judge,  none. 

**  Upon  the  whole  view  of  the  evidence,  looking  first  to 
the  rule  of  the  general  matrimonial  law  of  Europe,' — to  the 
principle  which  I  venture  to  assume,  that  such  continues  to 
be  the  rule  of  Scotch  nutrimonial  law,  where  it  is  not 
shewn  that  that  law  has  actually  resiled  from  it; — to  the 
opinions  of  eminent  professors  of  that  law; — to  the  au- 
tfacnityof  text  writers; — and  to  the  still  higher  authority  of 
decided  eases — I  think,  that,  being  compelled  to  pronounce 

F  3 
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Jane  Little,  the  wife  of  the  last  witness^  was 
then  called,  and  stated — "  That  the  prisoner  came 

Dakifmpte  ▼.  a  judgment  on  this  point,  I  am  bound  to  aay,  that  I  entertain 

as  confident  an  opinion  as  it  becomes  me  to  do,  that  the  role 

CoDcluiion.     of  the  law  of  ScoiUmd  remains  unshaken.   That  the  contract 

depratenH  does  not  require  eonsaumation  in  order  to  become 

'  very  matriwumyf*  that  it  does,  ipso  faeto  et  ipso  jure,  emi- 

stitnte  the  relation  of  man  and  wife. 

Remsriu  «  There  are  learned  and  ingenious  persons  in  that  country 

Scotch  law.     who  appear  to  think  this  rule  too  lai,and  to  wish  to  bring  it 

somewhat  nearer  to  the  rule  which  Engkmd  baa  adopted; 

but,  on  the  best  judgment  which  I  ean  form  upon  the  subject, 

it  is  an  attempt  against  the  general  stream  of  the  law,  which 

seems  to  run  in  a  direction  totally  different,  and  is  not  to  be 

diverted  from  its  course  by  efforts  so  applied. 

'*  If  it  be  fit  that  the  law  of  Scotland  should  receive  an 
alteration  (of  which  that  country  itself  is  the  best  judge),  it 
is  fit  that  it  should  receive  ihat  alteration  in  a  difiEereot  mode 
than  that  of  mere  interpretation. 
Nature  of  the      "  When  I  speak  of  conAraot,  I  mean,  of  course,  one  that  ia 
contnet         attended  with  such  qualifications  aa  the  law  of  SootlaDd  re- 
quires for  such  a  contract,  and  which,  in  truth,  aj^pean  to  me 
to  be  very  little  more  than  what  all  law  requires  for  all  con- 
tracts of  every  description,  and  without  which  an  apparent 
contract  upon  any  subject  is,  in  trnth,  no  contract  at  aU. 
Of  oontractB       **  It  is  said  that  the  maniage  contract  mu$t  noi  h$  tMitri&d 
"  '^^  '      iy  force  or  frauds    Is  it  not  the  geneval  law  of  all  contcaota 
that  they  are  vitiated  by  proof  of  either  t 

'*  It  is  said,  that  it  must  be  a  deliberaie  contract  It  i^  I 
presume,  implied  in  all  contracts  that  the  parties  have  taken 
that  time  for  condderation  which  they  thought  neoesaafy*  be 
that  time  mere  or  less;  for  no  where  is  there  assigned  a  par- 
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with  a  woman  and  her  two  brothers.  They  were 
to  be  wedded.  Thej  said  they  were  oome  to  be 
married.  My  husband  asked  if  they  were  single  ? 
The  prisoner  said.  Yes!  that  he  had  been  married, 

tieaUr  iempus  deliberandi  for  the  marriage  contract  any  Dnirymptev. 
more  than  for  any  other  contract.  iMuymfM. 

"  It  is  said,  that  it  must  he  serious  {  so,  surely,  must  all  Nature  of  the 
contracts.    They  must  not  be  the  sports  of  an  evil  hour-—  contract, 
mere  matters  of  pleasantry  and  badinage,  never  intended  by 
the  parties  to  have  any  serious  effect  whatever.    It  is  not  to 
be  presumed  a  priori,  that  a  man  is  sporting  with  such  dan- 
gerous playthings  as  marriage  engagements. 

**  Again,  it  is  said,  that  the  ammut  cmtrahenUum  must  be 
r^arded.  Is  that  peculiar  to  the  marriage  contract?  It  is 
lu  the  intention  of  the  parties  that  the  substance  of  every 
species  of  contract  subsists,  and  what  is  beyond  or  adverse 
to  their  intent  does  not  belong  to  the  contract  But  that 
intention  is  to  be  collected  (primarily,  at  least)  from  the 
wocds  in  which  it  is  expressed ;  and  in  some  systems  of  law, 
as  in  our  own,  it  is  pretty  exclusively  so  to  be  collected: 
yon  are  not  to  travel  out  of  the  intention  expressed  by  the 
words  to  substitute  an  intention  totally  different  and  possibly 
inconsistent  with  the  words. 

**  It  lies  upon  the  party  who  impeaches  the  intention  ex*  ckitu  pr^bandi 
pieMed  by  the  words,  to  answer  two  demands  which  the  b!|^]J^^^ 
l«w,  I  conceive^  must  be  presunked  to  make  upon  him; 
first,  he  must  assign  and  prove  some  other  intention,  and, 
secondly,  he  must  also  prove,  that  the  intention  so  alleged 
by  him  was  fully  understood  by  the  other  party  to  the  con- 
tract at  the  time  it  was  entered  into.  For,  surely,  it  cannot 
be  represented  as  the  law  of  any  civilised  country,  that  in 
such  a  transaction  a  man  shall  use  serious  words,  expressive 
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bat  that  his  wife  was  dead.  Thej  were  married 
after  the  manner  of  the  laws  of  England.  The 
ceremony  was  read  out  of  the  Prayer-book;  a  part 
of  it.  They  were  eoberemmh  when  they  came 
foa^^^^gjjj^  they  had  in  hand.  lines  (a  cer- 
tificate) were  made  out;  I  wrote  them.  This 
(holding  up  a  paper)  is  the  same.'' 

Fawcetty  for  the  prosecution,  proposed  to  put 
in  the  certificate,  as  evidence  of  the  marriage. 

Sir  G.  A,  Leufin,  for  the  prisoner^  objected  to  it. 

Alderson,  B.,  held  that  it  could  not  be  re- 
ceived. 

The  fact  of  the  parties  having  afterwards  lived 
together  was  proved;  but  not  that  they  had  lived 
together  as  man  and  wife,  though  it  was  dear  that 
they  had  cohabited.  The  evidence  tended  rather 
to  shew>  that  they  were  living  together  in  a  state 
of  concubinage;  inasmuch  as  the  prisoner  still  con- 
tinued to  address  her  by  her  maiden  name. 

Mr.  James  Little^  of  Annan,  a  writer  to  the 
signet,  was  then  called  to  prove  the  validity  of  the 
marriage,  according  to  the  law  of  Scotland.  He 
deposed  as  follows: — '* Marriage  is  a  civil  contract 
solemnly  and  deUberately  entered  into,  and  as  if 


of  •erioas  intentions,  and  shall  yet  be  afterwards  at  liberty 
to  aver  a  priTate  intention  reserved  in  his  own  breast  to  avoid 
a  contract  which  was  differently  understood  by  Ae  party  with 
whom  he  contracted."    2  Haggard's  Con.  Rep.  54—138. 
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the  parties  bad  a  serious  intention  of  living  toge- 
ther as  man  and  m/e. 

.  **  The  assent  of  both  parties  must  be,  there- 
fore, very  distinctly  and  clearly  proved  to  have 
been  given,  in  order  to  render  the  contnuA  a 
valid  one. 

'*  It  is  not  necessary  to  the  validity  of  such 
contract,  that  the  parties  should  afterwards  live 
together  as  man  and  wife;  but  the  fact  of  their 
afterwards  hving  together  as  man  and  wife  wiU 
operate  to  explain  ambiguous  words,  if  there  be 
such  in  the  contract  itself." 

jilderwn^  B.,  being  of  opinion,  upon  the  whole 
evidence,  that  the  assent  of  the  second  wife  was 
not  "  distinctly  and  clearly  proved,"  directed  the 
jury  to  find  the  prisoner  not  guilty. 


Sunderland's  Case.  sJjuSm 

'l837. 

The  prisoner  was  indicted  for  bigamy.  The  riie  marriage 
charge  was,  tbat  he  had  been  married  to  a  ant  in  ireMd 
woman  in  Ireland,  by  a  Raman  Catholic  Priest;  catiioUc.  bj 

a  Roman 

and  that  he  afterwards,  andwhOe  she  was  yet^^i^    . 
living,  was  married  to  another  woman  at  Ponte-  ^^^i^. 


tract.  2" 


ffthe 


*ngH»h 


Baines,  for  the  prosecution,  stated  the  cir- iSj^USof 
cnmstances  under  which  the  first  marriage  took  S!^?bS£d 
phux,  and  that,  according  to  the  kw  of  Ireland,  ''»*^**»* 
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oniiimr?  they  constituted  a  yalid  marriage.  He  did  not, 
foreign  isw.  however^  produce  as  a  witness,  any  person  intd- 
fessedly  coyersant  with  the  law  or  custom  of  that 
country,  to  confirm  his  statement. 
19  o.  2,  c.  13,  The  &ct  of  the  marriage  in  Ireland  was  proTed, 
and  the  circumstances  attending  it.  But  the 
prisoner  insisted,  that  it  was  a  void  marriage  in 
point  of  law,  inasmuch  as  he  was  a  Protestant  at 
the  time  the  marriage  was  contracted,  and  the 
woman  a  Eoman  Catholic, 

In  answer  to  this,  it  was  prored,  that,  on 
several  occasions  prior  to  the  first  maniege,  the 
prisoner  had  attended  nuus.  But  there  was  no 
other  evidence,  from  which  to  draw  the  inference, 
that,  at  the  tune  of  the  marriage,  the  pnsoner 
was  a  Roman  Catholic. 

Patteson,  J.,  told  the  jury,  that  if  they  should 
he  of  opinion,  that  the  prisoner  was  a  Roman 
CathoHc  when  the  first  marriage  took  place,  they 
must  find  him  guilty;  but  that,  if  they  should  he 
of  opinion  that  he  was  a  Protestant,  tibey  must 
acquit  him.     The  jury  found  him  not  guilty*. 

■■  ■—   ■  I  !■-  !■  I m     ,  .  ^    .     .  P.I  ■■■■■■- 

*  In  ibis  case  the  prisoner  waa  not  defended  bj  eoanfleL 
The  law,  as  stated  by  the  learned  counsel  for  the  pro- 
secationi  was  taken  for  granted;  and  the  abstract  of  the 
Irish  act  of  parliament,  upon  which  the  prisoner  relied  for 
his  defence,  was  furnished  from  Mr.  Rnssell't  Treatise 
upon  Crimes  and  Miideraeanois. 
No  objection  to  the  form  of  proceeding  was  soade  on 
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Peae»  C(ue.  aH'SSi. 

1838. 

The  qaestion  in  this  case  was,  whether  the  HddTlhstii~ 

reputed  fint 

reputed  first  wife  of  the  prisoner  was  a  competent  wOe  cannot 

■^  r  t  give  evidence 

^ - — _  m  Ckrour  of 

her  suppoaed 

either  tide ;  and,   therefore,  no  opinion  waa  given  by  the  l»»«h«nd. 

learned  judge  who  preaided,  as  to  whether  an  English  judge 

is  bound  to  take  jadidal  notice  of  the  law  of  Ireland,  without 

evidence  to  shew  what  that  law  is. 

In  general,  the  existence  of  a,  foreign  law  or  custom  is  to  Foreigii  law, 

how  proved. 
be  proved  aa  a  matter  of  fact,  by  evidence  to  shew  what  the 

law  or  cuatom  is;  and  the  Court  will  not  presume,  that  the 
law  even  of  Scotland  agrees  with  that  of  England  upon 
any  particular  point  2  Starkie  on  Evid.  2nd  ed.  331.  In 
Male  V.  Hohertt,  3  Esp.  163,  which  was  an  action  for  neces- 
saries, and  a  plea  of  infancy,  Lord  Eldon,  C.  J.,  said,  **  It 
appears  from  the  evidence  in  this  case,  that  the  eause  of 
action  arose  in  Scotland.  The  contract,  must,  therefore, 
be  governed  by  the  laws  of  that  country  where  the  contract 
arose:  what  the  law  o£  Scotland  is,  with  respect  to  the  ri^t 
of  recovering  against  an  infant  for  necessaries,  I  cannot 
say;  but  if  the  law  of  Scotland  is,  that  such  a  contract  aa 
the  present  could  not  be  enforced  against  an  infant,  that 
should  have  been  given  in  evidence;  and  I  hold  myself 
not  warranted  in  saying,  that  such  a  contract  is  void  by  the 
law  of  Scotland,  because  it  is  void  by  the  law  of  England, 
The  law  of  the  country  where  the  contract  arose  mnat  go- 
vern the  contract;  and  what  that  law  is  should  be  given 
in  evidence  to  me  aa  a  iact;  I  cannot  take  the  fact  of  what 
that  law  is  without  evideufie/' 

In  Picton's  cate,  2  Howell's  State  Trials,  Lord  EUtn^ 
borpK^,  C.  J.,  said,  "  In  order  to  prove  the  written  law  of 
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witness  to  prove  that  her  marriage  with  the 
prisoner  was  illegal,  and  that  she  was  not  his 
wife. 

Aldenon^  B.,  held  that  she  was  not. 

See  the  case  reported  more  fully,  poat,  tit. 
"  Witness." 


Porricnlsw,   any  Dation,  a  copy  of  that  law  should  be  produced.     If  I 
^^^V^^    were  sitting  at  Guildhall,  and  a  proof  of  foreign  regnlaBonT 
we^^eceSa^nrSnoui^'equirean  authenticated  copy  of 


tTiose  reimlations. 


Jewiih  mar-  ^^t  on  a  question  as  to  the  law  of  Jewish  marriages,  Lord 
^^^^  SfoweU  directed  questions  to  be  addressed  to  the  tribunal  of 
theBethdin;  and  the  answers  were  received  and  acted  upon, 
in  analogy  to  the  practice  of  the  Court  of  Chancery,  where 
the  law  of  a  foreign  country  is  received,  not  on  oath,  but  on 
a  reliance  on  the  honour  and  integrity  of  the  profeesors  of 
that  law;  and  farther  information  was  received  on  the 
depositions  of  persons  conversant  in  that  law.  Lindo  t. 
Belisarh,  I  Haggard's  Consistory  Reports,  216;  2  Starkie 
on  Bv.  2nd  edit.  331. 
Statute  laws        As  regards  the  statute  laws  of  Ireland  be/ore  the  union, 

taowpro^ed  ^^  ^^  ^^°-  ^t  ^-  ^^v  "-  ^*  ^^  provided  that  copies  of  the 
statutes  of  Great  Britain  and  Ireland,  prior  to  the  union, 
printed  by  the  printer  duly  authorised,  shall  be  received 
mmtuaily  as  conclusive  evidence  of  the  several  statutes  in 
the  Courts  of  either  kingdom. 
The  statute  upon  which  the  prisoner  foimded  his  defence, 

190.3,  &  33.  i>  ^c  19  Geo*  2»  c.  IS,  (Irish),  which  declares,  that  **  every 

(^*^)'  marriage  between  a  Catholic  and  a  Protestant,  celebrated 

by  a  Catholic  Priest,  shall  be  null  and  void  wxthoat  any 
sentence." 

JmeA'§mm,        In  it  v.  JacoU,  1  M.  C.  C.  140,  the  prisoner  was  proved 
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BURGLARY. 


SomervUle  and  Others^  Case.  ""^^Si^' 


dp. 

18S4. 


The  prisoner  was  indicted  for  burglary.  what  is  not 

The  question  was,  whether  the  premises  which  houwiiiSiin 


they*   o 
c.  S9»  t.  u. 


to  have  married  Dorothy  Donovan  by  license,  at  Cove,  in 
Ireland;  and  afterwards  to  have  married  Catherine  Fitz- 
gerald, while  Dorothy  Donovan  was  still  living. 

It  was  objected  for  the  prisoner,  that  the  first  marriage 
waa  void,  he  being  under  age  at  the  time,  and  his  father's 
consent  not  obtained;  and  it  waa  suggested,  that  a  statute 
to  that  effect  had  been  passed  in  Ireland.  The  staiute, 
however,  was  not  produced. 

Grakamt  B ,  thought,  that,  by  the  common  law  in  Ireland, 
as  well  as  in  England,  the  marriage  was  valid;  and  that,  if 
any  Irish  act  had  made  such  a  marriage  void,  it  lay  on  the 
prisoner  to  shew  it  The  jury  found  the  prisoner  guilty; 
but  the  learned  baron  respited  the  judgment,  in  order  to 
take  the  opinion  of  the  judges. 

In  Easter  Term,  1826,  they  met;  and  upon  reference  to 
the  Irish  marriage  act,  (9  Geo.  2,  o.  11),  they  were  oflrithmar- 
opinion,  that,  though  that  act  had  words  to  make  such  a  o  G.  9,  &  li. 
marriage  void,  yet,  other  parts  of  the  act  shew  that  it  is 
voidable  only,  and  any  proceedings  to  avoid  it  mast  be 
taken  within  a  year:  they,  therefore,  held  the  marriage 
binding,  and  the  conviction  proper. 

Note. — It  does  not  appear  from  the  report,  whether  any 
witness  was  called  to  prove  that,  by  the  law  of  Ireland*  the 
first  waa  a  valid  marriage. 
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were  broken  and  entered  formed  a  part  of  the 
dwelling-house  to  which  thej  were  attached. 

It  was  proved,  that  behind  the  dwelling-house 
there  was  a  pantiy :  to  get  to  the  pantry  from  the 
dwelling-house  it  was  necessary  to  pass  through 
the  kitchen  into  a  passage;  at  the  end  of  the 
passage  there  was  a  door,  and  outside  the  door, 
on  the  left  hand,  was  the  door  of  the  pantiy. 
When  the  passage  door  was  shut,  the  pantry 
door  was  excluded  and  open  to  the  yard.  But  the 
roof  or  coYering  of  the  passage  projected  beyond 
the  door  of  the  passage,  and  reached  as  &r  as  the 
pantry  door.  There  was  no  door  communicatii^ 
directly  between  the  pantry  and  the  house,  and 
the  two  were  not  under  the  same  roof.  The  roof 
of  the  pantry  was  '*  tea-faU^^  and  leant  against 
the  wall  of  an  inner  pantry,  in  which  there  was 
a  latchet  window  common  to  both,  and  which 
opened  betwixt  them;  but  there  was  no  door  of 
communication  between  them.  The  inside  pan- 
try was  under  the  same  roof  as  the  dwelling- 
house. 

The  prisoners  entered  the  outer  pantry  by  a 
window  which  looked  towards  the  yard,  having 
first  cut  away  the  hair-cloth  which  was  nailed  to 
the  window  frame. 

Sir  Q.  A,  Leufin,  for,  the  prisoners,  submitted, 
that  this  was  not  a  burglary.  The  pantiy  not 
being  a  part  of  the  dwelling-house  within  the 
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description  contained  in  the  recent  act  of  par- 
liament. 

B.  Ingham  for  the  prosecution,  contended,  that 
inasmuch  as  there  was  a  direct  communication 
between  the  outer  pantrj  and  the  inner  bj  means 
of  the  latdiet  window,  and  the  inner  pantry  was 
under  the  same  roof  as  the  dwelling-house,  the 
outer  pantry  must  be  considered  a  part  of  the 
dwelling-house  as  much  as  the  inner. 

And  further,  that,  inasmuch  as  the  roof  or 
covering  of  the  passage  extended  beyond  the  door 
of  the  passage,  and  actually  formed  a  continuous 
(X)vered  way  from  the  dwelling-house  to  the  outer 
pantiy,  the  outer  pantry  must  be  considered  as 
communicating  with  the  dwelling  house  by  means 
of  a  covered  and  inchaed  poBsagey  within  the 
meaning  of  those  words  as  used  in  the  act  of  par- 
liament. 

Taunton^  J.,  after  looking  carefully  into  die  act 
of  parliament,  was  of  opinion,  that  the  pantry  was 
not  a  part  of  the  dwelling-house,  it  not  being 
under  the  same  roof,  nor  included  within  the  pas- 
sage by  which  it  was  approached,  and  conse- 
quently that  no  burglary  was  conmiitted  by  the 
breaking  and  entering  therein  *. 


*  7  &  8  Geo.  4,  c  29,  a.  18,  enacts,  ^  that  no  bnildinff  7  4c  8  o.  4, 

■        Cm.  8D  s   lA. 

aldiottgfa  within  the  same  eartilage  with  the  dwelling-hoiue, 
and  occupied  therewith,  shall  be  deemed  to  be  part  of  sooh 
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CHALLENGE  OF  JURORS. 


York  Swaifi  and  Others  Case,  m/ 

1838.  '             ^ 

Hddtobea  '^®  defendants  were  indicted  for  a  riot   at 

SSHE^J  Bradford. 

tui^taikcnui  It  appeared,  that  a  large  number  of  persons 

iiithemi?ter  bad  assembled,  on  the  subject  of  the  Poor  Law 

the  indict-  Amendment  Act*;    and  the  disturbance  out  of 
t 


which  the  present  prosecution  arose,  took  place 
on  that  occasion. 

JFasney,  (with  whom  was  Jshmore),  for  the 
prosecution,  objected  to  two  of  the  jurors,  on  the 
ground  that  they  were  Bradford  men,  and  had 
taken  an.actjye  part  in  opposm|^  the  introduction 
of  the  new  law  into-that-place. 

DuTidas,  for  the  defendants,  insisted,  that  the 
political  or  other  opinions  of  individuals  had 
never  been  considered  a  ground  of  challenge  for 

dwelling>house  for  the  purpiMe  of  burglary,  nnleu  there 

shall  be  a  cominanication  between  such  building  and  dwell - 

ing-house,  either  immediate  or  by  means  of  a  covered  and 

inclosed  passage,  leading  from  the  one  to  the  other." 

44EftW.4,         *4&5  Will.  4,  0.  76,  intituled,  *'  An  Act  for  the  Amend-. 

New  Poor      ment  and  better  Administration  of  the  Laws  relating  to  the 

Law  Act        p^y  j^  England  and  Wales."    (14  Angust,  1SS4). 
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the  Crown,  and  that  it  ought  not  to  he  aUowed 
in  the  present  instance. 

Coleridgey  J. — "  Thought  that  a  person,  who 
bad  taken  an  active  part  on  either  side,  with 
respect  to  a  measure  that  had  caused  so  much 
excitement  as  was  known  to  have  occurred  at 
Bradford,  couldno^^regrdg^l^^^ndiffiBrent 
juror;  he  should,  therefore,  allow  the  challenge, 
provided  the  prosecutor  could  prove  the  fact. 

The  jurors  were  then  examined  upon  the  voir 
dire^  i|nd  admitted  the  facts  alleged.  They  were 
accordingly  rejected,  and  two  others  were  sworn 
in  their  stead. 


SawcUnCs  Case,     ^^  yo  k 

The  prisoner  was  indicted  for  rohhery. 


On  the  clerk  of  arraigns  calling  the  name  of  |^uBE 
A.  B.  to  go  into  the  jury-box,  onS»  ' 

Ashmore  requested  that  he  might  be  passed  ^'^'^ 
over,  and  another  person  substituted. 

Sir  G,  A,  Letvitiy  for  the  prisoner,  interposed, 
and  submitted,  that  the  counsel  for  the  crown  had 
njyj^^^hdleng^unb^aus^hewn. 

Coleridffe,  J.,  asked,  if  the  new  Jury  Act  had 
made  any  alteration  in  the  law  ? 

The  act  of  parliament*  was  handed  to  him;  and 

«  6  Geo.  4,  c.  50,  intituled  **  An  Act  for  consolidating  4O.4,e.50. 
and  amending  the  laws  relative  to  jurors  and  juries."  '^  ^^^' 

Sect.  29,  **  Be  it  enacted,  that  in  all  inquests  to  be  taken 
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after  lookmg  into  it,  he  ruled  that  eanae  most  be 
shewn. 

Atikmart  then  stated,  as  his  groand  of  diaBei^ 
that  the  jnior  in  qpestion  had  sat  on  sereral  Inak 


V 


"th! 


daring  the  assises,  and  that  in  no  casein whiA 
he  had  bS^t^on  the^jory  had  sjvCTd^ 

)wn* 
^^'  I  cannot  hold  that  to  be 
fident.    Tliejniormnsth^womT^^ 


COIN. 


LANCAaTBR 

*' iSi*"'  JJumaon'*  Com. 


S\S:^t       '^^  prisko^r  was  indicted  for  uttering  base 


corn. 


(sj  Sect  90.—  before  any  of  the  courts  hereinbefove  mentioned  (a),i 
ojy  eud       the  king  ii  a  putyi  howsoever  it  be,  notwithstandiBgitbe 
oSS^tr,  alleged  by  them  that  sue  for  the  king  that  the  jnronef 
mlnS^Courtt  ^^^  inquests,  or  some  of  them,  be  not  indifferent  for  die 

of  cot.  Palar    king,  yet  such  inquests  shall  not  remain  nntaken  for  diat 

tine;  Courts  ,  , 

of  SeisloDs  of  oanao)  but  if  they  that  sue  for  the  king  wQl  challenge  snj 

England;  and  of  those  jurors,  they  shall  assign  of  their  challenge  a  cioh 

gSusL      outian,  and  the  truth  of  the  same  challenge  ahall  be  inqoM 

i^^^jjy^.      of  according  to  the  custom  of  the  court;  and  it  shall  be  pro* 

F^Me  in         oeeded  to  the  taking  of  the  same  inquisitiona,  as  it  shsll  be 

found,  if  the  challenges  be  true  or  not,  after  the  discredoB 

of  the  court;  and  that  no  person  arraigned  for  morder  or 

felony  shall  be  admitted  to  any  peremptoiy  challenge  above 

the  number  of  twenty." 
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It  was  inroFed  that  he  had  uttered  a  counterfeit  pohmiod  or 
ahiUingi  and  in  order  to  shew  a  guilty  knowledge,  fivedayBaner, 

,_  ■«     ^  /.I  may  be  given 

Cowrtenay  and  Armstrong,  for  the  prosecntion,  in  ^^^ 
tendered   in    eyidence    the   fact    of  fire    other  ggj  *™o^- 
ocNinterfeit   shillings    having  been  found  in  his 
possession  five  days  after. 

J>r.  Broumj  for  the  prisoner,  objected  that  such 
evidence  could  not  be  received. 

TamUon,  J«,  after  conferring  with  JUerwn,  B,, 
held  it  to  be  admissible. 


1898. 

The  prisoner  was  indicted  under  the  2  Will.  4,  ««•  if  the 
c.  34,  s.  8*,  for  having  in  his  possession  three  Mukn  o/Sd 


btheper- 

*  "  Be  it  enacted,  that,  if  any  person  shall  have  inhiscustody  2  w.  4.  c.  34. 
orpoesession  three  or  more  pieces  of  false  or  counterfeit  coin, 
reaembliog,  or  apparently  intended  to  resemble  or  pass  for, 
any  of  the  king's  current  gold  or  silver  coin,  knowing  the 
same  to  he  false  or  counterfeit,  and  with  intent  to  utter  or 
put  off  the  same,  every  sneh  offender  shall,  in  England  and 
Irglandf  he  guilty  of  a  misdemeanor,  and  in  SeotUmd,  of  a 
crime  and  offence,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  Court,  to  be  imprisoned  for 
any  term  not  exceeding  three  years. 

'*  And  if  any  person  so  convicted,  shall  afterwards  commit 
the  like  misdemeanor  or  crime  and  offence,  such  person 
shall,  in  Engkmd  and  Ireland,  be  deemed  guilty  of  a  felony, 
and  in  ScoiUmd  of  a  high  crime  and  offence,  and  being 
convicted  thereof,  shall  be  liable,  at  the  discretion  of  the 
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•mimiMft-  or  more  pieces  of  oounterfeit  ooiii«  knowing  the 
Siftwo^  same  to  be  counterfeit,  and  with  intent  to  ntter 

Mtibig  in  con-  ^Jjg  gum^ 

sw.4,c34,  xhe  prisoner  was  taken  in  company  with  a 
man  named  Thomas  Large.  On  their  being 
searched,  only  two  bad  shilUngs  were  found  upon 
the  prisoner,  but  upon  Large  were  found  sixteen 
bad  shillings. 

The  circumstances  of  the  case  being  left  to 
the  jury,  they  found  that  Bogers  knew  that 
Large  had  the  sixteen  bad  shillings  in  his  pos- 
session, that  he  knew  that  all  the  shillings  found 
both  on  Large  and  himself  were  counterfeit,  and 
that  both  Rogers  and  Large  had  the  common 
purpose  of  uttering  them. 

Aldertony  B.,  directed  the  jury,  that,  under  these 
circumstances,  the  possession  of  Large  was  the 
possession  of  the  prisoner;  and  if  so,  that  the 
prisoner  had  three,  or  more  counterfeit  pieces  in 
his  possession,  although  only  two  were  found 
upon  him. 

The  learned  judge,  however,  thought  that  a 
difficulty  arose  out  of  the  interpretation  clause, 
s.  21,  which  seems  to  confine  the  possession  to 
the  personal  custody  or  possession  of  the  party 


Court,  to  be  transported  beyond  the  seas  for  life,  or  for  any 
term  not  less  than  seven  years,  or  to  be  imprisoned  for  any 
term  not  exceeding  four  years." 
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accused,  or  to  bis  haying  the  matter  knowingly 
and  wilfully  in  some  dwelling-house^  or  other 
buildings  lodging,  apartment,  field,  or  other  place, 
open  or  inclosed,  and  renders  it  doubtful,  whether 
he  can  be  said  to  be  in  possession  of  what  is, 
with  his  knowledge,  in  the  personal  custody  or 
possession  of  another  man,  even  though  he  is  in 
company,  and  also  in.  concert,  with  such  other 
man. 

He  further  thought,  that  the  proper  way  of 
applying  the  interpretation  clause  would  be,  to 
insert  the  words  contained  in  it,  in  lieu  of  the 
words  in  the  2  Will.  4,  c.  34,  s.  8,  which  would 
then  stand  thus: — 

''If  any  person  shall  have  in  his  personal 
custody  or  possession,  or  knowingly  and  wilfully 
in  any  dwelling-house,  or  other  building,  lodging, 
apartment,  field,  or  other  place,  open  or  in- 
closed, whether  belonging  to  himself  or  not,  and 
whether  for  his  own  use  or  benefit,  or  for  that 
of  another,  three  or  more  pieces  of  counterfeit 
coin»  knowing  them  to  be  counterfeit,  and  with 
intent  to  iitter  the  same,  he  shall  be  guilty  of 
a  misdemeanor." 

But  as  there  had  been  no  decision  on  the 
subject,  and  as  this  interpretation  clause  is  con- 
tained in  the  Forgery  ConsoUdation  Act,  as  well 
as    in    that    upon  which    this   indictment  was 
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founded,  he  considered  it  right  to  reserve   the 
point  for  the  opinion  of  the  judges*. 


CONFESSION. 


DOBHAM 

Sp.  AariaWf 
1834. 


Isabella  MeynelFs  Coxe.  ^/ 

The  prisoner  was  indicted  for  stealing  two 
hams. 

The  constahle^  having  a  search-warrant,  foimd 
the  hams  in  the  prisoner's  house,  and  thereupon, 
in  the  presence  of  one  of  the  prosecutors,  said  to 
the  prisoner,  "  Ton  had  better  tell  all  about  it" 

The  prisoner  then  made  a  confession,  which  it 
was  admitted  could  not  be  received  in  evidence. 

In  the  aftenioon  of  the  same  day,  another  of  the 
prosecutors  went  to  the  house  of  the  prisoner,  and 
entered  into  conversation  with  her  about  the  hams, 
when  she  repeated  the  confession  she  had  made 
to  the  constable  in  the  morning,  but  no  promise  or 
menace  was  on  this  occasion  held  out  to  her. 

Sir  G,  A.  Lewin,  for  the  prosecution,  requested 


*  In  Michaelmas  Tenn  following,  the  judges  met  in  the 
Exchequer  Chamber,  but  the  case  was  adjourned,  to  afford 
the  prisoner  an  opportunity  of  instructing  counsel  to  appear 
on  his  behalf! — For  the  decision,  see  "  Appendix  II." 
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the  learned  Judge's  opinion,  whether  he  was  at 
liberty  to  make  use  of  the  latter  confession. 

Taunton,  J. — "  I  am  clearly  of  opinion,  that  it 
is  not  receivable;  it  being  impossible  to  say  that  it 
was  not  induced  by  the  promisewhich  the  con- 
stable mad|^ta  her  in  the  morning." 


SherringtmCs  Ca*e.  '^  ^"'^^^- 


So.  Auitet 
1838. 

The  prisoner  was  indicted  for  murder.  Aaecondcon- 

The  question  was,  whether  a  confession  made  undCT*th?^*^ 
under  the  following  circumstances,  was  admissible  enceas  the 

.  _  °  first  to  ooc 

m  evidence.  receivmWeln 

evidence. 

The  prisoner  worked  at  a  comery.  and  some 


suspicion  having  fallen  upon  him,  the  overlooker 
charged  him  with  the  murder. 

The  prisoner  denied  having  been  near  the  place. 

Presently  the  overlooker  called  his  attention  to 
certain  statements  made  by  his  wife  and  sister, 
which  were  inconsistent  with  his  own ;  and  added, 
**  There  is  no  doubt  tkou  wilt  be  f<mnd  ffuilty,  it 
toill  be  better  for  you  ifyofu  will  con/ess,*^ 

A  constabi^nen  came  in,  and  said  to  the  over- 
looker, in  a  tone  loud  enough  for  the  prisoner  to 
hear,  "  Robert,  do  not  make  him  any  promises,*' 

The  prisonerthen  made  a  confession. 

Patteson,  J. — "  That  will  not  do.     Thp  con- 

g2 
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stable  ought  to  have  dope  spigething  ^^rempve 

tne  "gpregsjog^^gLi^  ESI^ 

LeoverlooKei;  m  about  ten  minutes,  deliTered 

the  prisoner  to  the  constable  of  the  township. 

The  constable  stated,  that  when  he  received  the 
prisoner,  the  overlooker  told  him,  (but  not  in  the 
prisoner's  hearing),  that  the  prisoner  had  confessed. 
That  he  took  the  prisoner  to  his  house,  and  there 
said,  **  I  believe  Sherrington  has  murdered  a  man 
in  a  brutal  maimer,**  That  the  wife  and  brother 
of  the  prisoner  were  there,  and  said  to  the  prisoner, 
•'  What  made  thee  go  near  the  cabin?"  That  the 
prisoner  in  answer  made  a  statement  similar 
in  effect  to  the  one  he  had  made  before.  That  he 
used  neither  promise  nor  threat  to  induce  the 
prisoner  to  say  any  thing.  Bat  that  he  did  not 
caution  him.  That  it  was  not  more  than  Jive 
minutes  after  he  received  the  prisoner  into  his 
charge  that  the  prisoner  made  the  statement. 
That  he  was  not  aware  that  the  overlooker  had 
held  out  any  inducement.  That  the  overlooker 
was  not  present  when  the  statement  was  made. 

Dr.  Brown,  for  the  prisoner,  submitted,  that 
the  second  confession  must  be  taken  to  hare  been 
made  under  the  same  influence  as  the  first. 

Patteson,  J. — "  There  ought  to  be  strong  evi- 
dence to  shew  that  the  impression  under  which  the 
first  confession  was  made,  was  afterwards  removed, 
before  the  second  confession  can  be  received.     I 


coroner's  inquisition.  125 

«Oi  />£  DpinioB,  in  this  case,  that  the  prisoner  must 
be  considered  to  have  made  the  second  confession 
under  the  same  influence  as  he  made  the  first; 
the  interval  of  time  being  too  short  to  allow  of 
the  supposition  that  it  was  the  result  of  reflection 
and  voluntary  determination." 

The  learned  Judge  accordingly  refused  to  re- 
ceive it,  and  there  being  no  other  evidence,  the 
prisoner  was  acquitted*. 
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,    _  Dttrhah 

Lewens  and  Others   Vase.  Bp.  juhsm, 

1834. 

The  prisoners  were  charsed  with  murder.  a  juror  who 

*  hu  pat  hit 

A  bill  having  been  ignored  by  the  grand  jury,  mark  to  » 
the  prisoners  were  called  upon  to  plead  to  the  quWtjOTi 

tekenjprima 

*  See  also  Sarah  Simpson* i  Cau^  1  M.  C.  C.  410;  Up- 
churches  Case,  Id,  465;  WUd't  Cote,  Id,  452;  Gilham't  Case^ 
Id.  186. 

These  cases  seem  to  establish  the  principle,  that  a  con- 
fesaioQ  obtained  through  the  promise  or  menace  of  a  person 
in  authority  over  the  prisoner;  or  of  a  prosecutor  or  person 
acting  under  his  direction,  or  who  may  reasonably  be  sup- 
posed to  be  acting  under  his  direction;  or  of  a  constable,  or 
other  minister  of  justice,  cannot  be  received  in  evidence. 

But  that  where  it  is  obtained  through  the  medium  of  a 
suggestion  made  by  a  person  from  whom  the  prisoner  can 
have  nothing  to  hope  or  fear,  it  ought  to  be  received. 
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^eio  ba^^  coroner's  inquisition;  but  there  being  no  presoi 
Sftfi'oSS^   evidence  to  support  the  chai^ 
Jurors.  g^  Q^  j^^  Lewin  moYed  to  quash  the  inquisitiM 

on  the  g;round,  that  there  were  two  "  marksmen' 
among  the  jurors,  without  any  attestation,  ani 
that  the  marks  appeared  to  have  been  made  sub- 
sequent to  the  signing  by  the  coroner. 

Benmaiiy  C.  J. — "  Have  you  any  authontr  in 
point?" 

Sir  O.  A,  Lewin, — "  None,  my  Lord." 
Denman,  C.  J. — ''TheU'I  think  the  marks  mnal 
be  taken  to  have  been  made  in  the  presence  of  the 
other  jurors.'* 

The  prisoners  were  then  arraigned  and  pleaded 
not  guilty,  and  no  evidence  being  offered,  they 
were  acquitted. 

CUTTING  AND  WOUNDING. 


sp,  AMizM»  Elmshfs  Case. 

1834.  ^ 

^.  If  the  The  prisoner  was  charged  on  the  following  in- 

be"a«*flr^  dJctmcnt,  with  cutting  K^wounding  his  wife  with 

within  the  mtent  to  murdcr  her,  affamst  the  statute,  9  uco. 

meaning  of  — ■■.—^Mi^^Miw^— — •^'     '='                                        • 

•^G.4.a31,  4,  C.  31  *. 
by  which  a 
wound  ma 


nay 
ted. 


S^*"f ^  «  *  Sect  n,  "  Be  it  enacted,  (among  other  tbing»),  thit  if 
any  person  unlawfully  and  maliciously  shall  stab,  cut,  or 
wound  any  person,  with  intent  to  murder  such  person,  eray 
such  offender,  and  every  person  counselling,  aidingi  v 
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The  jurors  &c.,  present,  that  W.  E.,  late  of    ««•  ^f  "f 

•*  '    1^  '  ■»  oesnry  under 

&c.,  labourer,  with  force  and  arms,  at  Calverley  ^^^l\^^* 
&c.,  in  and  upon  Maiy  his  ¥rife,  feloniously  and  "SSrtJ^ 
unlawfuly,  wilftdly  and  maliciously,  did  make  an  SSStedu" 
assault,  and  that  he,  the  said  W.  £.,  did  then  and  thf^;^,!!?' 
there,  unlawfVdly  &c.,  with  both  his  hands  and  verdict,  by*^* 
feet,  with  shoes  thereon,  strike  and  wound  the  said  s.  2i. '  ' 
Mary  his  wife,  in  and  upon  the  head,  neck,  breast, 
back,  sides,  arms,  thighs,  and  legs,  of  her,  the 
said  Maryy  with  intent  in  so  doing,  that  is  to  say, 
in  so  striking  and  wounding  the  said  Mary,  then 
and  there  feloniously,  unlawfidly,  and  maliciously, 
to  murder  the  said  Mary,  against  the  form  of  the 
statute,  and  against  the  peace  &c. 

There  were  two  other  counts  in  the  indictment, 
the  same  as  the  first,  only  charging  the  intent  to 

abetting  «uch  offender,  shall  be  guilty  of  felony,  and  being 
convicted  thereof  shall  suffer  death  aa  a  felon." 

Sect  12,  *'  If  any  person  unlawfully  &c.,  shall  stab,  cut,  9  G.  4,  c.  31. 
or  woundy  any  person  with  intent  to  maim,  disfigure,  or  dis- 
able such  person,  or  to  do  some  other  grievous  bodily  harm 
to  such  person,  or  with  intent  to  resist  or  prevent  the  lawful 
apprehension  or  detainer  of  the  party  so  o£fending,  or  of 
any  t>f  his  accomplices,  for  any  o£fenee  for  which  he  or 
they  may  respectively  be  liable  by  law  to  be  apprehended 
or  detained,  every  such  offender,  and  every  person  conn- 
telling  &c.,  shall  be  guilty  of  felony,  and  being  convicted 
thereof  shall  suffer  death  as  a  felon." 

The  9  Geo.  4,  c.  31,  is  now  repealed,  but  similar  pro- 
visions are  enacted  by  1  Vict  c.  85.     See  pof/,  p.  130.  1  Vict  c.85. 
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be: — I.  To  dis%uTe;  2.  To  dp  grievoas  bodily 
hann :  and  two,  (omitting  the  means)  which 
charged  the  intent: — 1.  To  murder;  2.  To  do 
grievous  bodily  harm. 

Starkie,  (with  whom  was  Askmore)^  conducted 
the  case  for  the  prosecution. 

It  was  proTed  that  the  prisoner,  being  intoxi- 
cated, knocked  his  wife  down  and  kicked  her,  and 
thereby  produced  a  slight  injury  to  her  head. 

It  was  also  proved  that  he  had  set  a  dog  at  her, 
and  that  the  dog  bit  her  in  the  leg,  leaving  eight 
teeth  marks. 

Before  the  surgeon  was  called  to  speak  to  the 
nature  of  the  injury  sustained. 

Sir  G,  A.  Lewtn,  for  the  prisoner,  requested  the 
learned  judge's  opinion,  whether,  if  the  bite  of  the 
dog  should  prove  to  be  the  only  wound,  it  would 
be  within  the  meaning  of  the  statute? 

Aldereon^  J.,  thought  it  would*;  but  said,  that 


HeldbyFar»,      *  In  i2.  ▼.  Hughes,  2  C.  &  P.  420,  which  was  an  iodicU 

bice  by  the     ment  under  4  Geo.  4,  c.  54,  a.  2,  for  feloniously  wowK/tn^ 
teeth  of  a  , 

doR,  was  not   *  sheep. 

IrkhiTfc^         It  appeared  that  the  prisoner  set  a  dog  at  the  sheep,  and 
4,  c. 54,  s.  2.     ^^x.  the  dog  by  biting  it  inflicted  several  severe  wounds. 

Fark^  J. — "This  is  not  an  offence  at  common  law,  and  is 
only  made  so  by  a  statute ;  and  I  am  of  opinion,  that  in- 
juring a  sheep  by  aeiting  a  dog  to  worry  it,  is  not  a  maiming 
or  wounding  within  the  meaning  of  that  statute." 
4  0.U  c.  54.        Note. — The  words  of  the  statute,  4  Geo.  4,  c.  54,  s.  2, 
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if  it  should  so  appear  he  would  reserve  the  point; 
he  did  not  feel  equally  satisfied  that  the  indictment 
was  good  without  the  means  heing  stated. 

Starkie  referred  him  to  Briggs*  Case,  1  M.  C.  C. 
318;  1  Lewin,  C.  C.  61,  where  it  was  held  not 
to  he  necessary  to  state  the  means  hj  which  the 
wound  was  inflicted. 

He  also  suggested,  that,  even  supposing  the 
means  to  have  been  improperly  omitted,  the  de- 
fect after  verdict  was  cured  by  the  7  Geo.  4,  c.  64, 
t]^  indictment  having  followed  the  words  of  the 
statute  *. 

The  surgeon  was  then  called,  who  said,  that 
the  injury  done  to  the  head  was  a  wound — that 
continuity  of  the  skin  was  broken. 

Upon  this  the  prisoner  was  found  guilty,  and 
judgment  of  death  was  recorded. 


are, — ''  If  any  person  shall  unlawfully  and  designedly  kill,  4  G.  4,  c  54. 
maim,  or  toound,  any  cattle,  whether  from  malice  conceived 
against  the  owner,  or  otherwise,  or  shall  procure  &c.,  every 
person  so  offending,  heing  thereof  lawfully  convicted,  shall 
be  adjudged  guilty  of  felony." 

In  Briggs*  Case,  referred  to  in  the  text,  the  Judges 
held,  that  the  wound  must  he  inflicted  with  an  instrument. 
Qu.  Whether  the  teeth  of  a  dog  be  such  an  instrument? 

See  R,y,  Jenningt,  pott,  p.  130,  and  the  cases  there  men- 
tioned. 

*  Sect.  21.     See  the  section,  ante,  p.  94.  G.  4,  c.  04. 

o  3 
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swmf ^imLw  Jenntnff's  Case. 

1838. 


Awoondio-       The  prisoner  whs  indicted  under  the  statate, 

fUcted.  by  '^ 

bitinir  wiA     I  Vict.  c.  85,  s.  4  *,  for  wounding,  with  intent  to 

a  putTtown 

tB^h*  k  not     maiin 

within  1  V.     ™»*™« 

c8s,s.4.  Sir  G.  ^.  Lewin,    (with  whom   was  Dundas), 

stated  the  case  for  the  prosecution. 

The  evidence  was,  that  the  prisoner,  with  his 
(the  prisoner's)  teeth,  had  hitten  off  the  prepuce 
of  a  child  three  years  old. 

Aldersofij  B. — "  This  is  not  a  felony.  The 
Judges  decided  under  the  former  statute  ft  that 
the  toound  must  he  made  by  an  instrument;  be- 
cause, the  word  *  wounds'  is  there  used  concur- 
rently  with  *  stab  and  cut;*  and  inasmuch  as  a 

1  V.  c  83.  *  Sect  4,  "  Be  it  enacted,  that  whosoeret  aula wfuUy  and 

maliciously  shall  shoot  at  any  person,  or  shall,  by  drawing  a 
trigger  or  in  any  other  manner,  attempt  to  dischaige  any 
kind  of  loaded  arms  at  any  person,  or  shall  Uab,  cut,  or 
teoitnd  any  person,  with  intent,  in  any  of  the  cases  aforesaid, 
^CTmaim,  disfigure,  or  disable  such  person,  or  to  do  some 
dther  grievous  bodily  harm  to  such  person,  or  with  intent  to 
resist  or  prevent  the  lawful  apprehension  or  detainer  of  any 
person,  shall  be  guilty  offelony,  and  being  convicted  thereof 
shall  be  liable,  at  tiie  discretion  of  the  court,  to  be  trans- 
ported beyond  the  seas  for  the  term  of  his  or  her  natural 
life,  or  for  any  term  not  less  than  fifteen  years,  or  to  be  im- 
prisoned for  any  term  not  exceeding  three  years." 

9  6.  4,  c  31.        t  9  Geo.  4,  c.  31,  ss.  11  &  12,  anU,  p.  126. 
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stab  or  cut  must  be  made  by  an  instrument,  they 
thought  that  the  legislature  intended  by  the  word! 
*  woundy  an  injury,  (not  being  a  stab  or  cut)J 
which  was  made  by  an  instrument  also*. 


*  A  ▼.  Steveiu,  1  M.  C.  C.  409.     The  prisoner  was  c  on-  Kxeh,  Cham- 
vieted  before  Gaselee,  J.,  of  feloniously  wounding  George  i834. 
Aveiy,  by  Wring  off  the  end  of  the  second  finger  of  his  left  ^l^^f^^^h' 
band,  with  intent  to  maim,  against  the  statute,  9  Geo.  4,  a  party's  own 
c  31.  a  wound 

Some  of  the  Judges  being  of  opinion  that  this  was  not  a  c.3i. 
wounding  within  the  statute,  the  learned  judge  respited  the 
sentence,  and  stated  the  question  for  the  opinion  of  all  the 
Judges. 

InT'.'T.,  1834.  Denman,  C.  J.,  Tindal,  C.  J.,  Lyndhurst, 
€;  B.,  LitiUdale,  J.,  Bolland,  B.,  Taunton,  J.,  and  WWianu, 
B.,  held,  thiit  an  instrument  must  be  used  to  bring  the  case 
within  the  statute. 

Park,  J.,  Gaselee,  J.,  Vanghan,  B.,  Bosanqttet,  J.,  Alder^ 
ton,  J.,  and  Gumey,  B.,  were  of  a  contrary  opinion. 

The  conviction  was  held  bad. 

N.  B.  Parke,  B.,  and  Paiteton,  J.,  were  absent 

R,  V.  Atm  HarrU,     The  prisoner  was  indicted  for  assault-  cmt,  Crim. 
ing  Mary  Ann  Cosgrave,  with  intent  &c.  1838.**^  ''"'**' 

It  appeared  that  the  two  parties  had  quarrelled  in  a  pub-     Bitins  a 

QOM  On  Is 

lie  house  at  Whitechapel,  and  that  blows  were  exchanged,  not  a  wound- 
The  landlord  turned  them  out,  and  they  then  commenced  g  o.  4,  c.  31. 
fighting  in  the  street;  both  fell,  and  the  prisoner,  whilst  they 
were  struggling  on  the  ground,  seized  the  nose  of  the  pro- 
secutrix between  her  teeth,  and  bit  a  portion  of  it  ofi; 

Pattesony  J.,  stopped  the  case,  observing,  that  the  point 
had  been  before  the  Judges  in  the  case  of  a  man  named 
Stevens,  who  was  indicted  for  biting  off  another  man* t  finger, 
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*<  The  statute,  1  Vict.  c.  85,  has  made  no  dif- 
ference as  regards  that  opmion  of  the  Jo^^s. 
The  constmction  to  he  put  upon  it  is  the  same." 

The  learned  Baron  directed  the  yirj,  if  they 
believed,  the  evidence,  to  find  the  prisoner  guilty 
of  an  auatdt,  which  he  said  they  were  empowered 
to  do  under  the  1 1th  section  of  the  statute  *. 

The  jury  found  accordingly,  and  the  Court  sen- 
tenced  him  to  three  years*  imprisonment,  with 
hard  labour. 

The  Hon.  /.  S,  Wortley^  for  the  defendant, 
suggested  a  doubt,  as  to  whether  hard  labour  could 

and  the  judges  agreed,  that  biting  and  woupding  with  the 
teeth  was  not  an  offence  within  the  words  of  the  statute, 
'*  staby  cut,  wound;"  but  that  the  stab,  cut,  or  wound,  muat 
be  produced  by  an  instrument. 

0  G.  4,  c  31.        BrlggM*  case,  1  M.  C.  C.  31 8;  1  Lewin,  C.  C.  61.     In  this 

£jf**i/'^"°"  case,  which  was  an  indictment  for  wounding,  under  9  Geo.  4, 

1831.  c.  31,  8.  12,  the  judges  decided,  that  although  the  wound 

But  It  Deed 
not  beasiiarp  must  be  inflicted  by  an  instrument,  it  need  not  be  Askarp 

iutrument.  .  ^f*».*— ^.^^^  ■        ■  ■  ^^^^^^ 

instrument. 

1  Vict.c.  85.        *  Sect.  11,  "  And  be  it  enacted,  that,  on  the  trial  of  any 

person  for  any  ef  the  o£feaces  hereinbefore  mentioned,  or 
for  any  felony  whatever,  where  the  crime  charged  shall  in- 
clude an  assault  against  the  person,  it  shall  be  lawful  for 
the  jur}'  to  acquit  of  the  felony,  and  to  find  a  verdict  rf  gmlty 
of  assault  against  the  person  indicted,  if  the  evidence  shall 
warratit  such  finding;  and  when  such  verdict  shall  be  found, 
the  Court  shall  have  power  to  imprison  the  person  so  found 
guilty  of  an  assault,  for  any  term  not  exceeding  three 
years." 
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be  legally  awarded  luider  the  8th  section  of  the 
statute  for  a  mere  assault. 

Alderscn,  B. — "  It  has  been  decided  that  it 
may*.*' 

Note. — ^The  learned  Baron  referred  to  the  cases^ 
Reg.  V.  Saunders,  8  C.  &  P.  265,  and  B.  v.  WiU 
liams,  8  C.  &  P.  286,  and  to  the  resolutions  of 
all  the  judges,  in  a  case  referred  to  them  by  Park 
and  Bollandy  Bs.,  from  the  Norfolk  circuit. 


NORTIlUlf- 

Erie»  Cage.  4"ii"^, 

1838. 


The  prisoner  was  charged  with  cutting  and  in  «n  incUct- 
wounding  Thomas  Maugham,  with  intent  to  dis-  JJJS^i'^ 
aoie  mm.  ^^  j^.^^. 

The  indictment  was  framed  upon  the  statute  ™be"ttoto«L 
1  Vict.  c.  85,  s.  4t,  and  was  as  follows: — 

"  The  jurors  for  our  lady  the  Queen  upon  their 

*  Sect  8:  "  And  be  it  enacted,  that  where  any  person  shall  i  Yfct.  c.  85. 
be  convicted  of  any  offence  punishable  under  this  act,  for 
which  imprisonment  may  be  awarded,  it  shall  be  lawful  for 
the  Coart  to  sentence  the  offender  to  be  imprisoned,  or  to  be 
imprisoned  and  kept  to  hard  labour  in  the  common  gaol  or 
house  of  correction ;  and  also  to  direct  that  the  offender  shall 
be  kept  in  solitary  confinement  for  any  portion  or  portions 
of  such  imprisonment,  or  such  imprisonment  with  hard 
labour,  not  exceeding  one  month  at  any  one  time,  and  not 
exceeding  three  months  in  any  one  year." 

t  See  the  section,  ante,  p.  ISO. 


134 


CROWN    REPORTS.  ] 

< 

oath  present,  that  W.  £.  late  of  the  pari^  of 
Haltwhistle,   in  the  county  of  Northnmberiand, 

labourer,  on  the day  of  &c.,  with  force  and; 

arms,  at  the  parish  aforesaid,  unlawfoUy,  mdi* 
ciously,  and  feloniously,  did  stab,  cut,  and  wodii4 
one  Thomas  Maugham^  with  intent  then  and 
there  to  disable  the  said  T.  M.,  against  the  hrm 
of  the  statute  in  that  case  made  and  pronded, 
and  against  the  peace  of  our  lady  the  Queen,  her 
crown  and  dignity." 

Sir  G.  A,  Lewin  objected  that  the  indictment 
was  insufficient,  inasmuch  as  it  did  not  state  the 
instrument  or  means  by  which  the  wound  was 
given.     He  contended  that  the  new  statute  did 
not  make  any  alteration  in  the  law  as  regarded 
Criminal  Pleading,  but  only  modified  the  punish- 
ment.  He  referred  to  the  rules  as  laid  down  ia  the 
well-known  text  writers,  and  also  to  the  case  of 
R.  v.  Stevens,  1  M.  C.  C.  409*;  and  that  of  R. 
Y.  Harris,  cor,  Patteson,  J.,  at  the  Central  Cri- 
minal Court,  16th  June,  1836  fj  where  it  was  held, 
that  the  wound  must  be  given  by  some  wUrvr 
ment ;  and  it  was  argued  from  those  decisions,  that 
it  ought  so  to  appear  upon  the  face  of  the  indict- 
ment. 

Mathews,  for  the  prosecution,  answered,  that 

*  Ante,  p.  131.  f  Ante,  p.  131. 
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the  indictment  had  pursued  the  words  of  the  sta- 
tute>  which  was  sufficient. 

ColeridgCy  J. — ^Tlie  cases  cited  establish  that 
it  is  necessary  to  proTC,  bj  evidence,  that  the 
wound  was  g;iyen  by  an  instrument  calculated  to 
produce  the  injury  complained  of;  but  they  do 
not  go  to  the  length  of  saying  that  the  instrument 
must  be  stated  in  the  indictment.  The  indict- 
ment in  this  instance  has  followed  the  words 
of  the  statute,  and  I  am  of  opinion  that  it  is 
sufficient. 

The  prisoner  was  convicted  of  a  common  as- 
sault under  the  1 1th  section*. 


L^NCAATRIt 


HenshalPs  Case,  sp!  Atiztg, 


1B34. 


The  prisoner  was  charged,  under  9  Geo.  4,  c.  31,  wounding 
s.  12t>  with  wounding  J.  W.,  with  intent  to  do  o2  of  vltrloi 
him  some  gnevous  bodily  harm.  face. 

The  indictment  was  as  follows: — 
"  The  jurors  &c.  present,  that  Thomas  Hen- 
shall,  on  &c.,  at  &c.,  feloniously  &c.,  did  wound 
J.  W.,  by  and  with  a  certain  burning,  injurious, 
noxious,  and  destructive  liquid,  commonly  called 
white  vitriol,  a  large  quantity,  to  wit,  a  quarter  of  a 
pint,  whereof  he  the  said  T.  H.  then  and  there 

*  See  the  section,  ante,  p.  132.  f  See  the  section,  ante,  p.  127 
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wflfiillT  threw  into,  upon,  and  over  the  face,  head, 
and  eves  of  the  said  J.  W.,  with  intent,  in  so 
doing,  to  do  some  grierous  bodily  hann  to  the 
said  J.  W.,  contrary  to  the  fonn  of  the  statute" 
&c. 
Theie  was  a  second  count  omitting  to  state  the 


I. 

ISIS. 


A  doubt  was  suggested  on  the  prisoner  being 
placed  at  the  bar,  whether  the  breaking  the  con- 
tinuity of  the  skin,  by  throwing  oil  of  vitriol  in 
a  person*s  face,  could  be  considered  a  wounding 
within  the  statute. 

2nd.  \niether  it  was  not  necessary  that  the 
wound  should  be  inflicted  with  a  hard  instrument. 

drd.  \rhether,  supposing  the  liquid  thrown  to 
produce  a  blister  only  in  the  first  instance,  and 
the  bhster  afterwards  to  become  a  sore,  it  would 
amount  to  a  wounding  within  the  statute. 

TauMtcxy  J.,  after  conferring  with  ^^rftm,  B., 
put  the  prisoner  on  his  trial,  intimating,  that,  in 
the  event  of  a  conviction,  he  would  reserve  for 
the  opinion  of  the  judges  the  point — whether  a 
wound  produced  in  the  manner  chaiged  in  the 
indictment,  was  a  wounding  within  the  statute. 

The  jury  returned  a  verdict  of  not  guilty*. 


«^^j^^^^^  ♦  .Vftr-fw'*  Case,  1  M.  C.  C  456.  The  prisoner  wat 
«a  «€  viiM  foaiid  guiiiy  of  throving  a  quantity  of  eeneeniraied  aulpkunc 
l^e«w  ti»  tf*    «c*tf,  commonlj  called  oU  of  Titriol,  into  the  face  of  the 
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DEAF  AND  DUMB. 


TFdham  Thompsons  Case,  \^  York 

^A  1827. 

The  prisoner  was  indicted  before  HuUock,  B.,  t^  ib^"" 
for    horse-stealing.      Upon   his   arraignment  he^h2^[|f(?a 

.1  .  dumb  man 

stood  mute,  for  felony. 

The  jury  were  sworn  to  try  whether  he  stood 
mute  of  malice  or  by  the  visitation  of  Crod. 

prosecutor;  and  the  jury  found  upon  the  evidence  of  the  feet  of  which 
surgeons,  that  the  effect  of  such  act  of  the  prisoner  was  a  ^*^S^.'^ 
uwvnd  upon  the  face  of  the  prisoner.  or^A^^'ai" 

Tmdal,  C.  J.,  respited  the  sentence,  in  order  to  take  the  ••  is* 
opinion  of  the  judges,  who,  in  Mich.  Term,  1835,  held 
that  there  being  no  instrument  used,  nor  an  immediate 
wound  produced,  the  conviction  was  wrong. 

But  now,  by  1  Vict.  c.  85,  s.  5,  it  is  enacted,  that  "  Who-  i  vicL  c.  8&. 
soever  shall  unlawfully  and  maliciously  cast  or  throw  upon, 
or  otherwise  apply  to  any  person,  any  corrosive  fluid,  or  Applying  to 
other  destructive  matter,  with  intent  to  burn,  maim,  disfi-  uy^lJSSTe 
gure,  or  disable  any  person,  or  to  do  some  other  grievous  JjjJSctf'^*' 
bodily  harm   to  any  person;  and  whereby,  in  any  of  the  matter  li 
cases  aforesaid,  any  person  shall  be  burnt,  maimed,  disfi- 
gured, or  disabled,  or  receive  some  other  grievous  bodily 
harm,  shall  be  guilty  of  felony,  and  being  convicted  thereof, 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  trans- 
ported beyond  the  seas  for  the  term  of  his  or  her  natural 
life,  or  for  any  term  not  less  than  fifteen  years,  or  to  be 
imprisoned  for  any  term  not  exceeding  three  years." 
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The  gaoler  was  sworn^  and  stated,  that  the  pri- 
soner had  been  in  his  custody  since  December^  and 
that  during  that  time  he  had  never  heard  him 
speak.  His  belief  was,  that  he  could  neither  hear 
nor  speak,  and  that  he  was  mute  by  the  yisitation 
of  God. 

The  prisoner  being  able  to  read,  the  indictment 
was  handed  to  him,  with  the  usual  questions 
written  upon  paper. 

He  was  directed  in  the  same  manner  to  hold  up 
his  hand,  which  he  did.  He  then  wrote  down 
his  plea  of  ''  not  guilty  "  upon  a  piece  of  paper, 
and  in  answer  to  the  question,  "  How  will 
you  be  tried?"  the  words,  "  by  Gad  and  my 
country  ^^ 

The  names  of  the  jurors  were  then  handed  to 
him,  with  the  question,  "  Whether  he  objected  to 
any  of  them?" 

He  wrote  for  answer,  "  No."  The  Judge's 
note  of  the  evidence  was  handed  to  him  after  the 
examination  of  each  witness;  and  he  was  asked, 
in  writing,  if  he  had  any  question  to  put. 

The  evidence  for  the  prosecution  eventually 
failed  to  establish  the  charge,  and  the  prisoner  was 
acquitted  without  being  called  upon  for  his  defence. 

The  verdict  of  acquittal  was  handed  to  him  in 
writing*. 

*  See  Dyson  t  case,  1  Lewin,  C.  C.  64. 
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DEPOSITIONS  AND  EXAMINATIONS. 


Smith  and  Berr^a  Case.  ^^°^^ 

183& 

A  writing  purporting  to  be  the  examination  of  a  ^.  ifube 

neceuary 

prisoner,-  taken  before  a  mairistrate,  and  to  bear  under  any 

*  .  ^  circumstanoea 

the  prisoner's  mark,  was  tendered  in  evidence.        ^^  °J^!i5® 

*  '  magistrate  or 

The  magistrate's  signature  was  proved  by  a  Jjjjj^jj^"^^ 
in/^tander,  who  also  stated,  that  the  magistrate's  ***^~**^- 
derk  was  writing  when  the  prisoner  was  examined, 
and  appeared  to  be  taking  down  what  he  said; 
that  when  the  examination  was  finished,  he 
repeated  to  the  prisoner  (apparently  firom  the 
paper  on  which  he  had  been  writing),  what  the 
prisoner  had  said,  and  the  prisoner  then  put  his 
mark  to  the  paper.  But  whether  the  prisoner's 
statement  was  taken  down  correctly,  or  indeed  at 
all,  he  had  no  other  means  of  judging. 

It  was  objected  that  the  examination  could  not 
be  received  in  evidence,  because  the  justice's  clerk 
was  not  called  to  prove  that  the  examination  re- 
turned by  the  justice  was  the  same  that  was  taken 
before  him,  or  that  it  contained  what  the  prisoner 
had  actually  stated. 

In  support  of  the  objection,  B.  v.  Chappel  was 
referred  to,  tried  before  Lord  Denman,  C.  J.,  at 
Wells,  in  August,  1834.  There,  the  counsel  for 
the  prosecution  proposed  to  put  in  evidence  the 
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prisoner's  examination  before  the  magistrate,  and 
to  prove  it  by  a  by-stander.  The  examination 
had  the  prisoner's  mark  upon  it. 

Lord  Desman,  C.  J.,  refused  to  receive  it,  unless 
it  was  proved  by  the  magistrate  or  his  clerk.  He 
observed,  that  the  necessity  of  proving  the  depo- 
sition in  this  manner  had  been  doubted,  but  the 
distinction  appeared  to  him  to  be,  that  where  the 
examination  of  a  prisoner  before  a  magistrate  is 
taken  down  in  writing,  and  signed  with  the  prison- 
er's name,  it  need  not  be  proved  by  the  magis- 
trate or  his  clerk :  but  if  not  signed  by  him,  or  if 
his  mark  only  be  attached  to  it,  it  is  necessary  to 
be  proved  by  tbe  magistrate  or  the  clerk;  for  if  the 
prisoner  signs  his  name,  this  implies  that  he  can 
read,  and  that  he  has  read  the  examination  and 
adopted  it.  But  if  he  has  not  signed  it,  or  has 
only  put  his  mark,  there  are  no  grounds  to  infer 
that  he  can  read,  or  that  he  knows  the  contents; 
and  no  person  can  swear  that  the  examination  has 
been  correctly  read  over  to  him,  except  the  per- 
son who  read  it. 

Farke,  B.,  was  disposed  to  overrule  the  objec- 
tion. He  thought  there  was  sufficient  prima 
fade  evidence  that  the  prisoner's  examination 
was  taken  down  in  fact,  as  the  law  requi]res,  and 
if  so,  that  it  must  be  presumed  to  have  been  taken 
down  correctly,  and  read  over  to  him  correctly, 
until  tbe  contrary  was  proTcd.     He  thought  it 
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irould  be  unreasonable  to  presume  that  tbe  clerk 
bad  acted  unlawfiilly,  witbout  any  motive  being 
assigned. 

Tbe  learned  judge  tben  conferred  witb  Lord 
Denmariy  C.  J.,  wbo  entertained  doubts  about  tbe 
propriety  of  bis  former  opinion,  and  tbougbt  it 
fit  for  tbe  consideration  of  the  judges;  but  as  the 
examination  was  not  essential  in  the  present  case, 
the  learned  judge  rejected  it,  intimatmg,  that,  in 
any  case  in  which  it  was  necessary,  he  would 
admit  it  and  take  the  opinion  of  tbe  judges,  as 
tbe  point  was  of  great  importance,  and  it  would 
produce  serious  inconyenience  in  a  populous  dis- 
trict, if  the  magistrates  or  clerks  were  obliged  to 
attend  in  all  cases  where  prisoners  subscribed 
their  examinations  with  a  mark*. 


•  In  A.  T.  Richards  and  Another,  (1  M.  &  Rob.  39(5,  n.),      salitbutv 
tried  before  Palieson,  J.,  on  the  Western  circuit,  the  pri-  *""*j^"'' 
8oner*8  examination  was  tendered,  and  a  person  who  was 
present  and  saw  the  prisoner  and  the  magistrate  sign  the 
examination,  and  heard  the  prisoner  cautioned,  was  called 
to  pro^e  these  facts. 

Bingham  objected,  that  the  writing  was  inadmissible, 
unless  either  the  magistrate  or  his  clerk  proved  that  the 
eiamination  was  properly  taken;  and  he  cited  2  Hale's 
P.  C.  ch.  38,  who,  after  saying,  that  the  examination  may 
be  read  in  evidence  against  the  prisoner,  adds,  **  but  then  the 
oath  mvst  be  made  by  the  justice  or  coroner  thai  took  them,  or 
the  clerk  that  wrote  the/n,  that  they  are  the  true  substanec  of 
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Nbwcabtlk- 

upok-Tynx 

1^.  Auizet, 

1838. 

AnexamJn* 
ation  taken 
under  the 
sUt.7G.  4, 
c  'H,  s.  32, 
cannot  be 
given  in  evi- 


R.«i.  Isabella 
Hope,  Feb. 
183$. 


Errington  and  Others*  Case. 

The  prisoners  were  indicted  for  murder. 
A  short  time  previous  to  the  death,  an  examin- 
ation of  the  deceased  on  oath  had  been  taken 

wfiat  the  prisoner  confessed  upon  his  examination :"  and  he 
lays  down  the  same  doctrine  in  ch.  7,  p.  52, 

Patieson,  J,,  after  saying,  that  his  own  judgment  was 
strongly  opposed  to  such  a  doctrine,  yielded,  neverthelcFs, 
to  the  authority  of  Lord  Hale  in  the  passage  cited,  and  re- 
fused to  admit  the  examination. 

He,  however,  intimated,  that  had  the  question  mainly 
turned  upon  the  admission  or  rejection,  he  would  have  re- 
ceived the  evidence  and  have  reserved  the  point,  and  he  hy 
no  means  wished  his  present  decision  to  be  cited  as  a 
precedent 

This  question  again  arose  on  the  trial  of  Isabella  Hope, 
at  the  Central  Criminal  Court,  in  February,  18So. 

There  the  prisoner  was  a  marks-woman, 

A  constable  was  called,  who  said  he  was  present  at  the 
time  of  the  examination  of  the  prisoner;  that  he  heard  the 
examination  read  over  to  her  by  the  magistrate's  clerk; 
that  he  saw  the  magistrate  sign  it,  and  saw  the  prisoner 
put  her  mark  to  it;  he  then  subscribed  it  as  attesting  wit- 
ness; he  did  not,  however,  see  the  contents  of  the  paper 
which  the  clerk  read  over. 

Doane,  objected  that  either  the  magistrate  or  his  clerk 
should  be  called. 

Faughant  ^-t  <^iid  Patieson^  J.,  were,  however,  of  opinion, 
that  the  examination  was  sufficiently  proved,  and  might  be 
rend  against  the  prisoner;  and  Paiteson,  J.,  said,  that  *'  he 
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before  two  magistrates,  but  not  in  the  presence  o^dence  after 

X  the  death  of 

the  pnsonera.  the  examln- 

Sir  G,  A.  Letvin,  for  tbe  prosecution,  requested  was  taken  in 

thepTesence 

the  learned  Judge's  opinion,  whether,  under  theofthepri- 
statute  7  Geo.  4,  c.  64,  s.  32,  an  examination  so  Theniiew 

the  same  as 

taken  was  receivable  in  evidence?  He  admitted,  ^}p^V^^ 
that,  under  the  statute  2  P.  &  M.  c.  10,  it  would  J;^,^7' 
not  have  been.  But  suggested,  that  inasmuch  as 
there  was  an  omission  in  the  late  statute  of  certain 
words  which  were  contained  in  the  statute  of  P. 
&  M.,  and  on  which  the  necessity  of  the  prison- 
er's presence  seemed  to  rest,  it  might  be  that  the 
legislature  intended  an  alteration  of  the  law  in 
that  particular. 

The  words  of  the  2  P.  &  M.  c.  10,  are  "  That 
such  justices  of  the  peace  before  whom  any  per- 
son shall  be  brought  &c.,  shall  take  the  exa- 
mination of  such  prisoner,  and  the  information 
of  those  that  bring  him,  and  of  the  fact  and  cir- 


was  by  no  means  satisfied  that  it  was  in  any  case  necessary 
to  call  either  the  magistrate  or  his  clerk;  some  of  the  books 
did,  indeed,  so  lay  down  the  rule,  and  he  had  reluctantly 
yielded  to  their  authority  on  a  recent  trial  before  him  on 
the  western  circuit,  not,  however,  without  expressing  great 
doubt  as  to  the  propriety  of  such  a  rule." 

He  added,  however,  that  the  present  case  was  quite  dis- 
tinguishable from  that,  there  being  in  this  case  an  attesting 
witness  who  had  been  called  to  prove  the  fact  which  he  had 
attested.     The  examination  was  accordingly  read. 
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eumstances  thereof,  and  the  same  or  so  much 
thereof  as  shall  be  material  &c.,  shall  be  put  in 
writing." 

The  words  of  the  7  Geo.  4,  c.  64,  s.  2,  are, 
"  The  justice,  before  he  shall  commit  to  prison 
any  person  &c.,  shall  take  the  examination  of  such 
person,  and  the  information  on  oath  of  those  who 
shall  know  the /acts  and  circumstances  of  the  c(ue, 
and  shall  put  the  same,  or  so  much  thereof  as 
shall  be  material,  into  writing." 

Patteson,  J.,  (after  consideration,  and  after 
inquiring  if  there  was  anj  authority  upon  (he 
point),  gave  judgment  as  follows: — 

"  The  reason  for  requiring  the  prisoner's  pre- 
sence at  the  examination  is,  as  I  apprehend,  that 
he  may  have  an  opportunity  of  cross-examining 
the  witness;  and  if  that  be  so,  it  equally  applies 
under  the  new  statute  as  under  the  old. 

*'  I  am  of  opinion,  therefore,  that  the  CTidenoe 
cannot  be  received." 


DRUNKENNESS. 


CARLI8LK  Pearson's  Case.  V 

Sp.  Auizet,  /% 

1835. 

onukenneM      Tlic  pHsoucr  was  indicted  for  the  murder  of 

to  not  in  law  .. 

any  excuse       hlS  WlIC. 
for  criine. 

It  was  proved,  that,  in  a  fit  of  drunkenness,  he 
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had  beaten  her  in  a  cruet  manner  mih  a  rake- 
ahanky  and  that  ahe  died  of  the  wounds  and 
broiaea  which  she  reorived.  His  onlj  defence 
was,  that  he  was  drank. 

Park,  J. — "  Vdontary  dronkenness  is  no  ex- 
cuse for  crime. 

"  If  a  party  be  made  drunk  by  stratagem,  or 
the  fraud  of  another,  he  is  not  responsible. 

"  So,  drunkenness  may  be  taken  into  consider- 
ation to  explain  the  probability  of  a  partes  inten- 
tiCTi  in  the  case  of  yiolenoe  committed  on  sudden 
provocation  *." 

*  The  8ame  wm  said  l»y  Park,  J.,  in  MarihalV*  cote,  DruakouuM. 
I  Lewin,  C.  C.  76.  See  also  the  obeerratioiit  of  Holroyd,  J. 
in  BmrcmgVs  eau,  Id.  75;  and  BtnMi  etue,  Id.  76.  Lord 
Coke  iayi,  "  a  dnmkard,  who  ia  vobmtarius  demons  hath 
no  priTi]ege  thereby,  but  whataoerer  hrnt  or  ill  he  doth  is 
aggraTated  by  his  drunkenness,  mmi  omsu  crimen  inebrietat 
et  htcendii  et  deteget,"  1  Inst 

The  celebrated  Dr.  Paley  makes  the  following  remarks 
upon  drunkenness  in  relation  to  crime  : — 

**  ItiBtL quesHen  how  &r  dmnkenness  is  an  excuse  for  the 
crimes  which  a  drunken  person  commits.  In  the  solution 
of  this  question,  we  wiU  first  suppose  the  drunken  person  to 
be  altogether  deprived  of  moral  agency,  that  is  to  say,  of  all 
reflection  and  forsaight  In  tiiis  condition,  it  is  evident  that 
he  is  no  more  capable  of  guilt  than  a  madman,  although  like 
him  he  may  be  extremely  misehievous. 

"  The  only  guilt  with  which  he  is  chargeable  was  in- 
euned  at  the  time  when  he  voluntarily  brought  himself 
into  this  situation;  and  as  every  man  is  responsible  for  the 


':')■ 
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cooaeqneneet  wbieh  be  foresaw,  or  might  havefoveMeD,  and 
for  no  otker,  this  guilt  will  be  in  proportioxi  to  the  pioba- 
bility  of  Mich  conaequenoee  ensuiag.  From  wbieh  jNiaciple 
results  the  following  rule,  viz.  that  the  guilt  of  any  acUon 
in  a  dnmktn  man  bears  the  same  proportion  to  the  guilt  of 
the  like  action  in  a  sober  man,  that  the  probability  of  its 
being  the  consequence  of  drunkenness  bears  to  abMlute 
oeitiiaty* 

"  By  virtue  of  this  rcUs^  those  viceit  whichare  the  kntmn 

effects  of  drunkenness,  either  m  general  or  upon  particular 

/  «/         constitutions,  are  m  all,  or  in  men  of  such  constitutions, 

nearly  as  criminal  as  if  committed  with  all  their  faculties 

about  them. 

I  "  If  the  privation  of  reason  be  only  partial,  the  guilt 
will  be  of  a  mixed  nature ;  for  so  much  of  his  self-govern- 
ment as  the  drunkard  retains,  he  is  as  responsible  then  as 
at  any  other  time.  He  is  entitled  to  no  abatement  be- 
yond the  strict  proportion  in  whidi  his  moral  fiicnlties  are 
impaired. 

"  Now,  I  call  the  guilt  of  the  crime,  if  a  sober  man  had 
committed  it,  the  whoU  guilt.  A  person  in  the  condition  we 
describe  incurs  part  of  this  at  the  instant  of  perpetxation; 
and  by  bringing  himself  into  such  a  oondition,  he  incurred 
that  fraction  of  the  remaining  part,  which  the  danger  of  this 
consequence  was  of  an  integral  certainty.  For  the  aake  of 
illustration,  we  are  at  liberty  to  suppose,  that  a  man  loses  half 
his  moral  fiiculties  by  drunkenness;  this  leavii^  him  but 
half  his  responsibility,  he  incun,  when  he  commits  the  action, 
half  of  the  whole  guilt. 

'*  We  will  also  suppose  that  it  was  known  beforehand  that 
it  was  an  even  chance,  or  half  a  certainty,  that  this  crime 
would  follow  his  getting  drunk. 

*'  This  makes  him  chargeable  with  half  the  remainder;  so 
that  altogether  he  is  responsible  in  three-fiKUthi  of  the 
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DYING  DECLARATIONS. 


»^  Sp.  JmiZ9 

1837. 

Aldersony  B. — **  When  a  party  comes  to  the  a  dying  d»- 
conviction  that  he  is  about  to  die,  he  is  mtheeaaai,  in  point 
same  practical  state  as  if  called  on  m  a  court  of  to  an  examJo- 

—  ationoooathj 


justi^jm^^hesanctiOTrofanoa^  and  his  de-  J^JJ^^?^ 
cCniaons  as~  to  the  cause  of  his  death  are  con-  §e*mfth  to* 
sidered  equal  to  an  oath,  but  they  are  nevertheless  ^«nrdiflferent. 
open  to  observation.     For  though  the  sanction  is 
the  same,  the  opportunity  of  investigating  the   «•   ,  #  ^  * 
truth  is  very  different,  and  therefore  the  accused   ^^  j  Jlr 

is  entitled  to  every  allowance  and  benefit  that  he  ^^  (x^%ll 
may  have  lost  by  the  absence  of  the  opportunity  Iy^**^^ 
of  more  full  investigation  by  the  means  of  cross-  -^ 

examination." 


Jshton  and  Thameley's  Case.  ^^'Ji^, 

1837. 

The  prisoners  were  charged  with  manslaughter.  The  deceased 
A  question  arose  as  to  whether,  under  the  fol-  ^recover?" 


said, 
guilt  which  a  sober  man  would  have  incurred  by  the  same 

action. 

**  I  do  not  mean  that  any  real  case  can  be  reduced  to 
nnmbeis,  or  the  calculation  be  eyer  made  with  arithmetical 
predaion ;  but  these  are  the  principles,  and  this  the  rule  by 
which  our  general  admeasurement  of  the  g^ilt  of  such 
offences  should  be  regulated." — Moral  PHktophy,  b.  4,  c.  2. 

h2 


The  surgeon 
, "  No !" 
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Theigirac   lowing  cifciiinstances,  the  dedarations  of  the  de- 
DtureiapMii,  ceased  were  admissible  in  eyidenoe. 

i^nH  then  !•• 

paMJjg^         The  deceased  said  to  the  surgeon,  "  Shall  I 

y^wmnot       iji^e  surgeon  said,  ''  No!*'  and  at  that  tine  he 
Sd,^?HS£  thought  as  he  said, 

S^bteM^     The  patient  grew  better;  the  surgeon  changed 
cUmSonr     his  opinion,  and  thought  she  might. 

The  patient  then  had  a-relapoe,-  and  again  asked 
the  surgeon  if  she  should  weeiwe^.  The  «inrgeon 
said,  *'  I  think  you  will  not  recover.**  The  patient 
replied,  "  I  think  so,  too.** 

It  was  after  this  conversation,  but  not  immedi- 
ately, that  the  declaration  which  was  proposed  to 
be  given  in  evidence  was  made. 

The  surgeon  had,  in  the  meantime,  attended  the 
deceased,  but  not  r^ularly.  The  question  was 
not  repeated  by  the  patient  on  any  of  his  subse- 
quent visits. 

Alderwny  B.,  after  consulting  with  Patteion,  J., 
held  the  declaration  adn^ssible  as  a  dying  declar- 
ation. 


NS«irCA8TLX- 

s!;?!iiI2r  Errwfftan  and  Otkenf  Cote. 

1838. 

ThedeocMed     Th®  prisoncrs  Were  indicted  for  the  murder  of 
!!!^<nMr^31iam  Lee,  by  setting  fire  to  some  straw  which 
HeUSTthat    they  bad  placed  about  his  person, 
dkinot,  De-       Sir  G.  A.  Lewin  proposed  to  give  in  evidaioe 
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the  statement  made  bj  the  deceased  while  at  the 


infirmary,  a  short  time  previous  to  his  death;  and  hopc^md 
he  called  the  derk  of  the  magistrates,  bj  whom  it  thstthey* 
was  taken  down,  to  give  evidence  of  the  state  in  «^gMeM> 
which  he  considered  himself  at  the  time  he  made  '^^°* 
it. 

The  derk  deposed  as  foQowB:-^ 
*'  I  saw  the  deceased  in  the  infirmary,  and 
asked  him  how  he  was;  he  answered,  '  I  think 


PattewH,  J.,  doubted  if  this  was  sufficient  to 
let  in  the  statement  made  by  the  deceased. 

Sir  G,  A,  Lewin  referred  to  the  case  of  R.  v. 
Nanny  Sin^j^ion,  cor.  Bayleyy  J.,  1  Lewin,  C.  C, 
78.  There,  the  doctor  said,  **  Tou  are  in  great 
danger."  The  deceased  answered,  ^*  If  tar  lam.^* 

Patteson,  J. — "  No  man  can  have  a  higher 
respect  for  the  opinion  of  Mr.  Justice  Bayley  than 
I  have;  but  I  have  always  considered,  that,  in 
order  to  a  statement  being  received  as  a  dying 
declaration,  it  must  be  shewn,  that  at  the  time 
the  deceased  made  it,  not  merely  that  he  con- 
sidered hJTngftlf  ij^  f^n^nptvr  l^nt  that  he  was  without 
hopes  of  recoYory* 

"  It  does  not  appear  to  me,  that  the  words,  '  I 
think  myself  in  danger,'  necessarily  exdude  the 
supposition  that  the  deceased  might  have,  never- 
theless, entertained  some  hope.'* 

The  declaration  was  consequently  rejected. 
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YOILK 

Sum,  Amltm, 
1838. 


X  Bex  V.  Scmfe. 


Dying  deda-       ColeHdge^  J.,  held,  that  dying  declarations  may 
be  given  in    be  giYen  m  evidence  in  fayonr  of  the  accused  as 

evidencei  in 

fo^ouvof the  wen  as  against  him;  and  the  foQowing  declaration 
was  accordingly  received:  "  He  would  not  have 
etruck  me  but  that  I  provoked  him  to  it** 


EVIDENCE. 


LAscAsm  PerkinC^  Case, 

SunuAttizn, 
1826. 

Held,  that  The  prisoner  was  indicted  for  uttering  a  foiged 
SSbito  the  '  banker's  cheque.  To  prove  the  uttering  in  the 
poet-offioe,  county  of  Lsncastcr,  Croeey  Sent.,  (with  whom 
forged  instru-  were  Twdol  and  Sir  €r.  A.  Leunn),  produced  a 

mentt  is  an 

uttering  in  ^^  letter  bearing  the  Manchester  poet-mark,  and 
u?  m!Mhe  ^^^  ^^  postmaster  to  prove  that  the  mark  was 

terti^"*"        The  postmaster  swore  that  the  maik  upon  the 
letter  was  the  genuine  post-mark  of  the  day. 

WiUiame,  (with  whom  were  Coltman  and  Jonea)^ 
for  the  prisoner,  contended,  that  this  evidence 
was  not  sufficient  to  prove  an  uttering  in  the 
county  of  Lancaster;  and  he  mentioned  the  case 
of  12.  V.  Burdett*,  where  Bayley,  J.,  differed  from 
the  rest  of  the  Court  of  K.  B. 

*  4  B.  &  A.  95. 
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Park,  J. — "  I  am  of  opiniDn,  that  tlie  putting 
a  letter  into  the  Manchester  poat-oflioe,  eontun- 
in^  a  forged  infltroment»  ia  an  uttering  of  that 
instrument  in  the  eounty  <rf  Lancaster;  and  that 
the  p^f -Office  9tamp  upon  the  letter  is  eridenoe  of 
soeh  an  uttering." 

As  to  the  case»  R.  t.  BurdM,  there  the  letter 
had  neither  seal  nor  post-mark.  But,  at  any  rate, 
the  opimon  of  BwifiUyy  i.y  ia  aol^  that  of  one 
Judge  against  three. 

The  learned  lodge  aooordin^j  admitted  the 
evidence.  But  the  jury  found  that  the  prisoner 
was  not  the  man.    He  was  therefore  acquitted. 


NkhoUim  and  Otheri  Case.  tVlLVlf 


Sp.A»tige», 
1834. 


The  prisoners  were  indicted  for  murder.  Held,  that « 

A  witness  having  been  called  for  the  defence  to  SS^m" 
contradict  certain  factsi  deposed  to  by  a  witness  nenes  to  ~ 

•trengihen 

for  the  prosecutiony  Jteherley,  Seijt.^  (with  whom  ^  cue,  after 
was  Anmtrcng\  proposed  to  call  additional  evi-  ^^'^~ 
denoe  to  strengthen  the  teadmon j  of  his  former  ^i^i^^ 
witnesses.  S^"* 

Sir  G.  A.  Lewin  and  Knowles  for  the  prisoner^  T^^IIS" 
contended^  that  this  was  irregular  and  could  not 
be  done*    That  the  prosecutor  was  bound  to  make 
out  his  case  before  the  prisoner  was  called  upon 
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for  ii»  fkfeooe;.  «iid  bamg  once  closed  it,  after 
producing  wich  witnesaee.  <a  he  ■  conti  derri  Jiecei* 
sary  in  support  of  it,  he  was  estopped  from  cany- 
ing  it  further^  and  conld  not  be  allowed  to  intro- 
duce a  new  series  of  witnesses  to  strengthen  the 
evidence  of  those  on  whose  testimony  he  had 
chosen  to  rest  his  case.  If>  indeed,  such  were  to  be 
allowed,  the  prisoner  would  be  entitled  to  demand 
the  same  piiyilege,  and  the  case  might  be  carried 
on  to  an  indefinite  length. 

Lati  LjfndkMrH^  C.B. — '*I  am  of  opinion,  that 
the  prosecutor  is  not  entitled  to  call  such  witnesses. 
The  present  case  is  very  distinguishable  from  that 
of  the  prosecutor  calling  a  witness  to  contradict 
any  new  facts  deposed  to  by  a  witness  for  the 
defence." 

The  evidence  was  accordingly  rejected. 


Hd<itiiata       Aldersot^  B.,  held  in  this  case,  that  a  witness 

J!^S  ^^  mig^t  refresh  his  memory  from  the  notes  of  conn- 

STdoSn^  sel  taken  on  his  brief  at  a  former  trial;  and  he 

SSunata     mentioned  the  case  ofBalme  v.  Hution^  where  a 

witness  had  been  allowed  to  refresh  his  memory 

from  a  note  taken  by  Mr.  Baron  Parke, 

He,  however,  observed,  that  the^witneaa  must 
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•fterwaiJg  speak  from  a  wfrcshed  memory,  and 
not  merely  from  the  notes*. 


*  Wbero  the  olject  li  to  lerire  in  the  mind  of  the  witness  ^  why  » 
the  xeooUection  of  fiusts  of  which  he  once  hsd  knowledge,  it  SS^*^ 
is  diflBoolt  to  nnderstandwhy  any  means  should  he  excepted  jg^gj^jg* 
to  wherehj  that  object  may  he  attsined.    Whether  in  any  "JfJ^  *°^ 
particular  case  the  witness's  memory  has  been  refreshed  by 
the  doenment  referred  to,  or  he  speaks  from  what  the  docn* 
ment  tells  him,  is  a  question  of  fiust  open  to  obsenrationf 
more  or  less,  according  to  the  drcnmstances.    But  if,  in 
truth,  the  memory  has  been  refreshed,  and  he  is  enabled  in 
consequence  to  speak  to  fSsets  with  which  he  was  once  fami- 
liar, but  which  afterwards  escaped  him,  it  cannot  signify  in 
effect  in  what  manner  or  by  what  means  those  fitcts  were 
recalled  to  his  recollection. 

Conmaon  experience  tells  CToy  man,  that  a  Teiy  slight 
drcumstance,  and  one  not  in  point  to  the  existing  inquiry, 
will  sometimes  revive  the  histoiy  of  a  transaction  made  up 
of  many  circumstances.  The  witnesses  who  come  into  the 
box  to  speak  to  frusta  of  ancient  date  are  generally  schooled 
beforehand,  and  the  meens  employed  to  refresh  their  memory 
axe  such  as  are  deemed  best  calculated  to  accompli8l).that 
end.  These  persons  afterwards  swear  to  the  dbcts  from 
thdr  own  knowledge  and  reooUeotioa  of  them,  and  thdz 
testimony  is  leceiTed  as  a  thing  of  oouxse.  Why,  then,  if  a 
man  may  refresh  his  memory  by  such  means  out  of  court, 
should  he  be  precluded  from  doing  so  when  he  is  under 
examination  in  court  t  BayUy,  J.,  held,  that  a  witness 
might  refresh  his  memory  from  a  copff  tf  a  thep  book;  he 
having  been  origiBally  aegnalnted  with  the  fiicts  them* 
selvee.    (1  Lewin,  G.  C.  101).    Starkie  on  that  oceanon 
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TOAK 

5p.  ifMisaVf 
1838. 

Held,  that  7* 
witness  to 


cMiwot  be 
oontndlofeed 
as  to  Cute 
coUatenl  to 
the  Issue 
upon  tile  re- 
cord. Sed.qu. 


John  Letfs  Cage.    X 


The  prisoner  was  indicted  for  an  assault  with 
intent  camall j  to  know  and  abase  a  girl  nnder  ten 
years  of  age,  contrary  to  the  statute  9  Geo.  4, 
c.  34,  s.  17. 

Atcherley^  Seijt.,  (with  whom  was  ^ajnef),  for 
the  defence,  called  a  witness  to  speak  to  the  {ni- 
soner^s  character,  which  he  did. 

Sir  6.  A.  Lewin  (with  whom  was  Walker), 
asked  the  witness,  on  cross-examination,  if  he  had 


Tmntrv. 


Button  T< 

Phtmmcr. 


rafetred  tiie  leirned  Jadge  to  the  esse  of  Tamner  t.  Taifior, 
Starkie  on  Ev.  b.  2,  p.  128,  (lit  edit.),  where  Legge,  B., held 
to  the  same  eflfoot 

In  a  modem  ease^  howevor,  there  ia  a  diehan  of  Patt9§cm, 
J.,  which  ^tiiectly  ootatrarenee  the  doctrine  here  contended 
Ibr,  and  ia  alao  oppoaed  to  the  caaea  in  the  tesct  That 
leaned  Jodge  ia  reported  to  haiv  aaid* "  The  copy  of  an 
net  made  by  the  witneaa  cento«ipopineiS53y 
admisa' 


oopy  oi 
wdoea 


not 


me  to 


e  air^ej^peaettfrffiabiBgjt 
wig^^^^^D^^ThTnle  ia,  that  the  beat  endenoe 
moat  be  prodneed;  and  that  nde  appears  to  me  to  be  appli- 
cable whether  a  paper  be  produced  aa  evidenee  in  itaelf  or 
used  mmxAy  to  xefireah  the  memory*"— ^vrteii  v.  Pbmumer, 
2  A.  &  E.  841. 

It  ia  proper,  howeTcr,  to  obeenre^  that  the  qnettion  then 
before  the  Cemrt  did  not  tnra  upon  that  point  The  <^- 
nion,  therefore,  of  the  learned  Judge  ia  hardly  to  be  taken 
aa  a  solemn  and  deliberate  judgment,  in  oppodtioB  to  caaea 
to  which  his  attention  was  not  then  called.— Edit. 
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noLMid  to  several  persons  that  the^AsonerAould 
be  acquitted^T^Stnim20l.,  and  whether  he 
had  not  endearonred  to  persuade  some  of  the  wit- 
nesses for  the  prosecntion  to  forbear  their  eyidence 
against  the  prisoner. 

The  witness  answered,  ''that  he  had  not;" 
whereupon  the  oonnad  fer  the  prosecntion  pro- 
posed to  can  a  witness  to  contradict  him  upon  both 
points. 

The  prisoner's  counsel  strongly  objected  to  such 
a  course^  on  the  ground,  that  it  y^ss^Matered 
inquiry,  which  could  not  be  gone  into  upon  the 
present  prooeeding. 

Cderidge,  J.,  doubted;  but,  upon  deliberation, 
was  of  opinion,  that  itj»uld  not  be  done. 

The  witness  was,  therefore,  not  examined*. 

■ 

*  "  The  rule  is  well  eatabliahcd,  that,  upon  erost-examin- 
ation  to  tiy  the  erodit  of  a  witaeBS,  onlj  general  qaeitionB 
caa  be  put*  and  the  witnoaa  cannot  be  aaked  aa  to  any  coUa- 
tanJ  and  independent  fiwt  thereby  with  a  view  to  contradict 
him  afterwarda  by  calling  another  witness."— -jS^c«/y  qui 
tanv.De  WtOott,  7  East,  108;  Dt  Sailly  y.  Bf&rgim,  2  Esp. 
N.  P.  C.  691;  Harritr.  Tippttt,  9  Campb.  637. 

But,  9iMsr<,if  chatioter  be  not  in  itself  an  issue  raised  by 
the  defendant,  collateral  to,  and  independent  of,  the  issue  on 
the  record;  and  if  so^  whether  the  previons  sayings  and 
doings  ci  a  witness  which  are  inconsistent  with  his  present 
account  of  the  prisoner,  be  not  facts  material  to  the  issue  so 
raised,  and  therefbre  open  to  contradietion.    The  follow- 
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CAmi.nx.a  Horrimm  t.  Gordon  and  Others,  y^ 

1838.      ' 

Pacuooiift.       It  was  proposed  on  the  part  of  the  defendants 
inaeiipon     to  disparage,  the  testimony  of  a  witness,  who  had 


c|||a|h|'     Pe^_CTamjne^^£^yml^|tiff,  by  piyriiig 
IHtodiil  drcumstanoes  indicating  a  hostile  spirit  towards 
■^^^  the  defendants. 

Afderson^  B. — ''Ton  may  call  a  witness  to  oon- 
tradict  any  feet  material  to  the  issue,  but  not  to 
ooBtradiet  such  as  goes  only  to  the  general  credit 
of  the  witness*  for  that  is  jt  collateral  ir — '' 


ing  oaie  {Rtx  t.  Ynoh^  2  Campb.  638}  may  MrrqJli^Qme 
mearan  to  illnatnto  the  propodtion:— 

A  priBoner  was  indicted  befoce  Lawrmice,  J.,  at  l(on« 
moathy  for  atealiog  wheat  The  principal  witneaCagainat 
him  waa  a  hoy  of  the  name  of  Thomaa,  hia  apprentioe. 

Lamnmo^f  J^  allowed  the  priaoner's  coanael  to  aak  Thomaa 
in  crota-ezamination,  whether  he  had  not  been  chaiged 
with  robbing  hia  maater;  and  whether  he  had  not  aftnwaida 
aaid  he  would  be  rerenged  of  him,  and  would  aoon  fix  him 
in  Monmouth  jailt    He  denied  both. 

The  priaoner'a  oounael  then  piopoaed  to  prove  that  he 
had  been  chaiged  with  robbing  hia  maateri  and  had  apokea 
T    the  words  imputed  to  him. 

ZoHTraoe,  J.,  ruled,  that  hia  answer  mnat  be  taken  tiM  to 
the  former;  but  that  as  the  toento  were  material  to  the  guilt 
or  innocence  of  the  prison^^^uloire^fidenee  to  bo 
adduced  to  prove  that  they  were  apokea  by  the  witneaa. 
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Everingham  t.  BmmdeU.  ^  ml^jmiui 

The  defendant  after  notice  refiued  to  produce  a  Thecopvor 

Alexander,  for  the  plaintiflF,  proposed  to  ghre  in 
evidence  *  ooog^^^gg^/^gjygjj;  and  he 
called  a  witness  to  prove  that  he  had  compared 
the  first  copy  of  the  writ  vrith  the  writ»  and  after- 
wards the  '  copy  qfthe  firet  cop^  with  the  first 
copy,  and  that  thej  all  agreed. 

Watmm^  for  the  defendant,  objected  that  nothing 
less  than  a  copy  of  the  vnrit  could  be  received. 

Aldenon^'A. — <'  I  am  of  that  opinion  too.  This 
is  the  mere  shadow  of  a  shade?*'    The  evidence 


Wheatef^e  Cote,  yoxk 


The  prisoner  was  indicted  for  forgery.  n^^  that 


In  the  course  of  the  trial  it  became  a  material  ationor»iiti- 
question*  whether  what  he  had  stated  on  oath  in  cnmmiwion- 
an  examination  before  commissioners  of  I^M^'fJ'S?'^ 
rupU^  could  be  received  in  evidence  agauist  him.  2]^fhim, 


Dundae,  for  the  prisoner,  contended,  that  it  Siil^Sf^ 
could  not  be  received,  inasmuch  as  it  was  not  ajJUpjl^ 
voluntary  statement,  but  made  under  a  spedea  of 
dureee* 

That  the  examination  before  the  commissioners 
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in  bankraptcy  is  compulsory;  and  that  if  a  party 
refose  to  ansirer  the  qaestioiu  pot  to  him,  he  ia 
liable  to  be  sent  to  prison  under  the  authority  pf 
the  statute  *. 

That  any  species  of  dure$$f  however  apparently 
slight,  is  a  sufficient  ground  for  excluding  the 
evidence  obtained  under  its  influence;  because  the 
law  is  incapable  of  measuring  its  force,  and  cannot 
therefore  calculate  its  effect  upon  the  human  mind. 
It  is  upon  the  same  principle  that  confessions  are 
excluded  when  obtained  by  promise  or  threat; 
for  these  again  come  under  the  class  of  motives 
which  are  calculated  to  produce  statements  that 
are  untrue. 

So,  also,  the  examination  of  a  prisoner  taken 
upon  oath  is  not  receivable,  because  that  also  is 
considered  a  species  of  duress,  and  no  man  is 
bound  to  criminate  himself.  So  tender,  indeed, 
is  the  law  upon  this  subject,  that  Le  Blanc,  J., 
even  refused  to  allow  evidence  to  be  given  to  shew 
that  an  examination,  which  purported  to  have 
been  taken  on  oath,  was  not  so  tak». — S.  v.  8miik 
and  Others,  1  Starkie,  N.  P.  C.  242. 

Starhie,  and  the  Hon.  J,  8.  Wortky,  ctmtra, 
contended,  that  although  the  examination  of  the 
prisoner  before  the  commissioners  of  bankruptcy 
was  on  oath,  yet  ai  the  time  it  was  taken  he  was 

*  7  Geo.  4,  c.  16,  ■.84 
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ml  cbs^ged  widi  tlus  oonunissioii  of  snj  cnmc 
His  statement^  therefore^  nas  a  yoifamtary  state- 
menty  and  as  such  it  migfat  be  ghren  in  evidence 
against  him  on  this  indictment. 

TheyeitedthecaseofiS.  T.lf«reenHi»  2Starkie, 
N.  P.  C.  366,  as  an  aathority  directly  in  point, 
where  Abbott,  J,*,  held,  that  the  evidence  which 
a  defendant  had  given  before  a  committee  of  the 
Hoose  of  Commons  was  afterwards  admissible  as 
evidence  against  him  on  a  criminal  charge. 

Coleridge,  J. — "  This  is  a  new  point  as  &r  as 
I  know:  no  case  has  been  cited  in  support  of  the 
admission  of  it,  except  the  holding  of  Abbott,  J,, 
in  B.  V.  Mereeronf,    I  cannot,  with  such  an  au- 


*  Afterwards  Lord  Tenterden,  C.  J. 

t  iL  V.  Meretroih  2  Starkie,  N.  P.  C.  866.  This  was  an  A.v.M«reer<M. 
indictment  against  the  defendant,  who  was  a  magistrate  for 
the  county  of  Middlesex,  for  miscondnct  in  his  office^  in 
haying  cormptly  granted  licenses  to  pnhlic-honses  which 
were  his  own  property.  In  the  course  of  the  eyidenoe  fox 
the  prosecntion,  it  was  proposed  to  prore  what  had  heen 
said  hy  the  defendant  in  the  course  of  his  examination  heibre 
a  committee  of  the  Honae  of  Commons,  for  the  purpose  of 
inquiry  into  the  police  of  the  metropolis. 

The  defendant  had  heen  compelled  to  appear  hefore  this 
committee,  and  had  on  examination  deliyered  in  a  list  of 
certain  pnUic-houses,  with  the  names  of  the  owners,  &e. 

On  the  part  of  the  defendant  it  was  oljected,  that,  since 
his  statement  had  been  made  under  a  compulsory  process 
from  the  House  of  Commons,  and  under  pain  of  incurring 
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thoriiy  before  me,  reject  it,  though  there  waia  sort 
of  duress  there.  For  myself  I  hare  always  thought^ 
that  in  order  to  a  statement  made  by  a  prisoner 
benig  received  as  evidence  against  him,  it  mnst  be 
free  from  aU  dnreas  of  oath  or  otherwise;  that  it 
most  be»  to  all  intents,  a  voluntary  statement." 

The  learned  Judge  received  the  evidence,  and 
the  jury  found  the  prisoner  guilty.  He^  however, 
reserved  the  point;  and  the  question  was  aigued 
before  the  Judges,  in  Trinity  Term  following,  by 
DtmdoB  for  the  prisoner,  and  Starkie  for  the 
crown.    In  the  result,  the  Judges  were  of  opinion, 

punithment  m  for  a  contempt  of  that  hoiiBe»  the  dedar- 
ations  were  not  volnntary,  and  could  not  be  admitted  for  tiie 
pnrpoM  of  criminating  the  defendant. 

But  Abbott,  J,,  waa  of  opinion,  that  the  evidence  was 
admissible. 
The  defendant  was  found  guilty. 
Sembie,  that  the  learned  Jndge  afterwards  expressed  him- 
self as  follows:—*'  I  think  there  mnst  be  some  mistake  in 
that  case;  the  eridence  mnst  hare  been  given  without  oath, 
and  before  a  committee  of  inqnirj,  where  the  witness  would 
not  be  bound  to  answer."— (WIom'*  eaie,  R.  &  M.  203. 
^,in  QifnA         See  the  following  cases  as  bearing  upon  the  sulject:— 
faSTESf.  ^  ▼•^i«»'*i  «  C.  &  P.  1«1;  R,  V.  Tubbjf,  5  C.  &  P.  630; 
CImaim,    '  JL  v.  Bowarth,  Oreenw/s  Stots.  137;  A.  ▼.  GUhaw^  R.  &  M. 
208 ;  Smith  t.  Beadnett,  1  Campb.  30 ;  Stoch^th  v.  De 
TatUt,  4  Campb.  10 ;  Bxparte  Burltmt  1  Glyn  fr  Jam. 
30;  Robwn  T.  Akxtmder  and  amotker,  1  M.  ft  F.  443;  Ex 
part€  B4€ttmh  1  Mont  ft  ll*Arth.  244;  it.  t.  JBriffM, 
1  Moo.  ft  Rob.  297;  Tudter  t.  Barrow,  7  B.  ft  C.  623. 
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that  the  evidence  was  admissible  and  the  convic- 
tion proper. 

EXPENSES. 


LeweiCB  and  Otkeri  Coie.  S^^^ 


The  prisoners  were  charged  on  the  coroner's  under  tiM 

•      ...  ,.m  m  WOrti*  "ft* 

rnqnisition  with  murder.  oMenote  an 

The  oTOnce  was  committed  m  a  small  township  f^^^S^" 
not  fieur  from  the  city  of  Durham.  t^*it^^' 

The  inhabitants,  who  were  a  small  community  SSfjroSwd 
and  extremely  poor,  had  shewn  great  zeal  and  ^^Sea^ 
activity  in  getting  up  the  case,  and  had  been  put  ^J^IT^ 
to  considerable  expense  in  so  doing,  which  they  ^"""^ 
were  but  ill  able  to  afford. 

Under  these  circumstances.  Sir  G.  A,  Lewin  was 
instructed  to  move  the  court,  that  certain  expenses 
might  be  allowed  over  and  above  those  nsnally 
allowed  on  taxation  by  the  officer  of  the  court.  In 
support  of  his  application  he  referred  to  the  sta- 
tute 76eo.  4,  c.  64,  s.  22,  by  which  it  is  provided,  7o«x4ic.m» 
"  That  the  court  before  which  any  person  shall 
be  prosecuted  or  tried  for  any  felony,  is  hereby 
authorized  and  empowered,  at  the  request  of  the 
prosecutor,  or  of  any  other  person  who  shall  ap- 
pear on  recognisance  or  subpoena  to  prosecute  or 
give  evidence  against  any  person  accused  of  felony. 
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to  Older  psyment  imlo  the  proaecator  of  the  costs 
and  expenaes  which  such  prosecutor  shall  incor 
in  preferring  the  indictment,  and  also  payment  to 
the  proaecator  and  witnesses  for  the  prosecation 
of  sQch  soms  of  money  as  to  the  court  shall  seem 
reasonable  and  anfficienty  to  reimburse  such  pro- 
aecotw  and  witnesses  for  the  eipenaw  they  shall 
hftfe  severally  incurred  in  attending  before  the 
ffiTMnmiiig  magistrate  or  magistrates  and  the 
grand  jury,  and  in  otherwise  carrying  on  such 
proaccutkm.**  And  he  submitted  that  the  words, 
*'  ui  oiAerwife  canymff  on  €ueh  proteeuHam,**  were 
suflkkntly  large  to  indnde  the  expenaes  applied 
for. 

Lord  Deimumy  G.  J.,  after  time  taken  to  con- 
sider, granted  the  application;  and  the  derk  of 
assize  made  out  the  order  for  all  the  expenses  in- 
curred, except  the  mtfetuUmee  of  the  witnesses 
betiMe  the  eoftMer. 

But  the  dqpositiiHis  taken  before  the  coroner 
he  allowed  for*. 


YoBK  Womenfy*^  Ca§e. 

ondgthe        "^^  prisoucr  wss  iudictcd  for  robbery. 

' '*ta        ^t  appeared  on  the  trial  that  the  prosecutor 


*  The  nltimate  ezpenie  which  fell  upon  the  townihip 
did  not  exceed  90L 
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had  d]8[dayed  great  oorarage  in  apprehending  the  tuity  airBid> 

prisoner.  iecutorforhk 

farhe^  B.,  on  reforing  to  7  Geo.  4,  c  64,  ^^£g« 
8.  28,  said, — ''  I  am  anthorized,  under  the  word 
'  emertioM^  to  allowthe  prosecntor  a  gratuity.    I 
therefore  make  an  order  that  bh  he  paid  to  him 
by  the  sheriff*.** 


Mary  DurkinU  Case,  sJlSLt, 

1887. 

The  prisoner  was  indicted  for  an  attempt  to  Heid^onan 

lodlecment 
.—-—---—--——--—---— —^———^—  tot  "  an*. 


*  The  words  of  the  sutate  are — **  Where  any  penon  70*^  ^^» 
■hall  appear  to  any  court  of  Oyer  and  Terminer,  &e.,  to 
have  been  actiTe  in  or  towarda  the  apprehenaion  of  any 
penon  charged  with  marder,  or  with  felonioualy  ahooting 
at,  or  attempting  to  discharge  any  loaded  fire  arms  at  any 
other  penon,  or  with  stabbing,  cutting,  or  poisoning,  or 
with  administering  any  thing  to  procure  the  miscarriage  of 
any  woman,  or  with  npe,  or  with  burglary,  or  felonious 
house  breaking,  or  with  robbtrif  on  the  person,  or  with 
anon,  or  with  hone  stealing,  bullock  stealing,  or  sheep 
stealing,  or  with  being  accessary  before  the  fact  to  any  of 
the  offences  aforesaid,  or  with  reedving  any  stolen  pro- 
perty, knowing  the  same  to  have  been  atolen,  every  such 
court  is  hereby  anthorized  and  empowered  to  order  the 
iher^  qf  the  county  in  which  the  offence  shall  have  been 
committed,  to  pay  to  the  penon  who,  &c.,  such  sum  or 
sums  of  money  as  to  the  court  shall  seem  reasonable  and 
sufficient  to  compensate  such  person  lor  his  expenses^  sc^ 
ertioHtf  and  loss  of  time,  tn  or  towards  such  appvehenrion," 
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mutrdn  her  dtild  hy  nffbeaim^  it,  and  wis  ooii- 
TictedL 

Si  G,A.  XcwM,  for  the  proweatKNn,  applied 
to  the  ooDit  to  aUow  the  eztn  eipenaee  incuned 
bj  the  eoostahk  in  •ppfeheoding  the  prisoner, 
iSJSSiS^  and  for  his  loss  of  tiaae.  He  called  the  atten- 
^Sni  tioQ  of  the  oout  to  the  foet,  that  the  case  was 
SiSatS?  not  within  the  words  of  the  act  of  pariiament, 
hot  suggested  that  it  was  deailf  within  the  mean- 
ing*. 

Pattemm,  J. — **  I  am  of  opinion  that  it  is 
within  the  ^irit  and  the  intcutbn  of  the  act, 
though  not  within  the  words.  I  shall,  therefore, 
allow  the  expenses." 


FALSE  PRETENCES. 


^jSm  Cromte^M  Cote. 

H>M.thttD  By  the  7  Geo.  4,  c  29,  s.  53,  it  is  enacted,  that 
oBdva^^**  If  any  person  shall,  hf  mm^  fake  pretemce^  fjb- 
•Mi].bBt  tain  firom  any  o&er  person,  any  diattd,  monqr> 
dnkBtiBMBt  Qi  Tshiable  secority,  with  intent  to  dieat  or  de> 
gl^J^^  firandany  person  of  the  sam^  ereiysadk  offender 
Mtto%e^  shall  be  gnQty  of  a  misdemeanor,  and  being  oon- 

*  7  0«o.  4,  cS,  1.  SS,  Me  thenote  to  thftlaft 
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dieted  thereof  shall  be  liable,  at  the  discretion  of  whidi  it 
the  court,  to  be  transported  beyond  the  seas  for  ^^*^ 
the  term  of  seven  years,  or  to  suffer  such  other  1^*^^' 
poniahinent  by  fine  or  imprisonment^  or  by  both, 
as  the  court  shall  award." 

The  prisoner  was  indicted  under  the  abore  sta- 
tute, for  obtaining  money  under  false  pretences. 

It  appeared  in  eridence,  that  the  prosecutor 
had  accepted  a  bill,  drawn  by  the  prisoner,  for 
2,600/.  which  would  become  due  on  the  24th  of 
January. 

When  the  time  approached,  the  prosecutor 
being  anxious  that  the  prisoner  should  provide 
for  the  bill,  sent  his  derk  to  urge  him  to  advise 
it  and  to  offer  him  a  loan  of  a  portion  of  the 
amount.  This  offer  the  prisoner  at  first  declined, 
but  afterwards  said  to  the  clerk,  "  I  have  tuffi- 
eient  money  in  my  posieasion  to  meet  the  biU,  aU 
but  250/." 

The  derk  replied, ''  Well,  Til  give  you  a  cheque 
for  that,  if  you  vrill  go  immediately  and  advise 
the  bill." 

The  prisoner  said,  **  if  you  will  ffiee  it  me  I 
foiUr 

The  clerk  then  gave  the  prisoner  a  cheque  for 
the  250/. 

Evidence  was  also  adduced  to  shew  that  the 
prisoner  at  the  time  he  said  '*  he  had  enough  to 
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adrae  the  bill  a&  but  250L'*  had  iiok»  in  fMt, 
more  than  300/. 

Sir  G.  A.  Lemm,  for  the  pnaooer,  oontended, 
that  this  was  not  a  fake  preienee  within  die 
meaning  d  the  act  of  pariiamenty  hot  a  mere 
bf^adiofpromm^^ama^iDf^  to  a  nitod_lie>  He 
GooihaffM  one,  R.  &R.  C.  C.  461;  and 
V  case.  It.,  k  R.  C.  C.  504,  both  of 
whidi  were  in&tmenta  nnder  30  Geo.  2,  c.  24*; 
alao  tha  case  of  R.  t*  Codrinfftmh  I  Gar.  &  P. 
661,  as  bearing  direcdj  upon  the  eaae  before  the 
ooortf. 

30  G.  3,  C94,  *  The  woida  an,  "  That  all  penoni  who  knowii^y  and 
designedlj  hjr  fiJse  pretence  or  pieteucei  ahall  obtain  £rom 
any  person  money,  goods,  wares,  or  merchandise,  with 
intent  to  cheat  or  defraud  any  person  of  the  same,  shall  be 
deemed  ofienden  against  law  and  tiie  pnbHc  peace,  and 
being  thereof  oonTicted  ahall  b«  fined  and  impriaoaed,  fte. 
siaff^         t  je.T.  (7ood%afi;  1  IL&R.C.C.461.    The  eridenoewaa 

^'^'im!^'  u  follows.    The  proseeator,  Thomaa  Pezks,  waa  a  botcher 
at  Wolyerhampton. 

On  17th  of  Aagust,  the  prisoner  came  to  his  shop  to  pur- 
chase three  sheep  and  two  legs  of  veal.  On  being  told  by 
the  proBeentor  thai  he  would  not  trust  him,  hepromiied  the 
prosecutor,  that  if  he  would  send  the  sheep  and  veal  in  good 
time  on  the  following  morning,  he  would  remit  the  money 
back  by  the  bearer. 

The  meat  was  accordingly  sent  on  the  18th  of  August, 
and  delirered  to  the  prisoner  by  the  prosecutoi'a  seryant, 
who  asked  him  for  the  money,  and  said,  if  he  did  not  giTe  it 
him,  he  must  take  the  meat  back  again.    The  pziioner  xe- 
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Patteaony  J.-^*'  I  am  of  opinion,  that  the  cases 
cited  are  distmgnishable  from  the  present. 

**  The  words  of  the  act  of  parliament  are  very 

plied,  "  Ay,  ay!"  and  wrote  a  note,  and  told  the  prosecn- 
tOT^s  aerrant  to  take  it  to  his  master,  and  it  would  satisfy 

This  note  waa  deliyered  to  the  pnaecntor  hy  his  servant, 
and  was  as  follows:— 

"  Sir,  «  Mr.  Perks. 

**  I  haye  a  bill  of  Walsall  Bank,  which  is  a  very  good 
one,  if  yoa  will  send  me  the  change^  or  I'll  see  you  on 
Wednesday  next.  "  Yours,  M.  G." 

The  jury  found  the  prisoner  guilty,  and  that  when  he 
applied  to  Perks,  he  knew  Perks  would  not  part  with  the 
meat  without  the  money,  and  that  he  promised  to  send  back 
the  money  to  obtain  the  goods. 

They  also  found,  that  at  the  time  he  applied  for  the  meat, 
and  promised  to  send  back  the  money,  he  did  not  intend  to 
return  the  money,  but  by  that  means  to  obtain  the  meat, 
and  cheat  the  prosecutor. 

Oarrow,  B.,  respited  the  judgment,  and  reserred  the  case 
for  the  opinion  of  the  Judges. 

In  Michaelmas  Term  following  the  Ju^es  met,  and  held 
the  conviction  wrong;  being  of  opinion  that  it  was  not  a  pre- 
tence within  the  meaning  of  the  act 

A.  ▼.  WakeUng,  R.  &  R.  C.  C.    The  prisoner  was  tried       Eue* 
and  convicted  before  Bayley^  J.,  for  obtaining  a  pair  of        iasa. 


shoes  under  false  pretences  from  ThomaiPoole,  the  over- 
seerol^Grea^Wneltham^mEsscx.  The  evidence  was, 
that  the  prisoner  and  his  family  received  relief  from  the 
parish.  That  Pod^i^higAj|QMtoiQrk  to  help  to  maintain 
his  fiunily.   That  the  prisoner  said  he  could  not,  because  he 
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general;  and  if  the  jory  ahonld  be  satisfied  iqKm 
the  evidence,  that  when  the  prisoner  tdd  the 
derk  he  had  sufficient  to  take  up  the  bill  all  bat 

ha^^^MB.  That  Poole,  thereupon,  supplied  him  with  a 
^ro^ueraltte  of  10<.;  and  diat  the  prisoner  had,  in  fact, 
at  the  time  two  pair  €i  new  shoes  which  he  had  prerimialj 
received  from  the  parish. 

BrnfUy,  J.,  donhted  whether  this  was  a  case  within  the 
statute,  and  thought  it  right  to  lay  it  before  the  Jndgea. 

In  Hilaiy  Term  following,  the  Judges  held,  that  it  waa 
not  within  the  act,  and  that  the  conyiction  was  wrong;  the 
statement  made  by  the  prisoner  being  rather  afiJseexcnae 
for  not  wwking  than  a  false  pietenee  to  obtain  goods. 
JLT.cm-  ^fnJtrT'MWiiftai,  I  C  ft  P.  661.  The  indictment 
charged,  that  the  defendant  obtained  the  sum  of  291.  St.  by 
felsely  pretending,  to  a  person  named  Varlow,  that  he  was 
entitled  to  a  revertionaiy  interyt  in  one-aeventh  ahare  of  a 
sum  of  money  left  by  hia  graiidfether,  whose  name  waa 
Wiekes;  wheicaa  he  waa  not  entitled  to  any  intersst  in  any 
share  Sec.,  negatiTing  the  pretences. 

To  prove  the  pretence,  a  deed,  dated  22nd  December,  IS24, 
assigning  the  defendant's  interest  in  his  one-sev«nth  shave 
uf  the  money  to  Varlow,  was  put  in,  and  in  thia  deed  there 
waa  the  uaual  covenant  fer  title. 

LudkWf  Seijt.,  objected,  that  this  deed  was  no  endenoe  of 
a  false  pretence;  for,  if  it  waa,  ereiy  breach  of  ereiy  cove- 
nant would  be  indictable. 

be  taken  to. 

le  prosecutor  waa  then  called,  and  proved,  that  the  da* 
fendant  asked  him  to  purchase  a  seventh  ahare  of  aome 
money  diat  he  would  be  entitled  to  under  hit  grandfathai's 
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250/., — he  had  in  fact  only  300/., — and  that  he 
told  him  this  with  a  fraudulent  intention  to  obtain 
the  2501,,  meaning  at  the  time  to  appropriate  it 
to  his  own  use,  and  not  to  the  purpose  for  which 
it  was  advanced.  I  am  of  opinion^  that  it  is  an 
obtaining  of  money  under  false  pretences  within 
the  meaning  of  the  act  of  parliament. 

will  on  the  death  of  one  of  bis  relatives ;  and  that  he  agreed 
to  purchase  it,  and  got  a  deed  of  assignment  executed  to 
him,  and  he  thereupon  paid  the  defendant  the  purchase- 
money. 

To  prove  the  falsehood,  a  previous  assignmentJo_ft_B£g- 
son  named  Peck,  was  put  in. 

Ludhwt  objected,  thaOne  prosecutor  did  not  advance  the 
money  in  consequence  of  the  verbal  pretence  used  by  the 
defendant,  but  took  the  covenant  as  his  security.  What 
passed  between  the  parties  by  parol  was  afterwards  embodied 
in  the  deed.     It  was  a  mere  breach  of  covenant 

PatmeTt  contra. — The  indictment  charges,  that  the  defend- 
ant obtained  the  money  by  pretending  that  he  was  entitled 
to  this  reversionary  interest.  That  pretence  we  prove  to  be 
false;  and  it  is  now  contended,  that  because  he  reiterated 
that  pretence  on  a  deed  it  becomes  no  offence. 

LiUiedaUf  J. — "  The  doctrine  contended  for  on  the  part 
of  the  prosecution  would  make  every  breach  of  warranty, 
or  Jilflfi..aflaeiiiQnj^t_thetingofabm 
o|^enc&. 

'*  Here  the  party  bought  the  property,  and  took  as  bis 
security  a  covenant  tha|  the  vendor  had  a  good  title.  If  he 
now  finds  that  the  vendor  had  not  a  good  title,  he  must 
resort  to  the  covenant" 

Verdict— ^^01  guiUff. 

I 
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"  In  the  event,  however,  of  the  prisoner  being 
convicted,  I  will  reserve  the  point  for  the  con- 
sideration of  the  Judges.'* 

Verdict — Not  gvilty, 

Baines  was  for  the  prosecution. 


FORCIBLE  ENTRY. 


vor'K  Rex  V.  Harland  and  Others, 

Sttm.   Ajuizcjf, 
1838. 

Before  con-  The  defendants  were  indicted  imder  the  statute 
in^he"di8CTe.  for  a  forcible  entry  into  a  house  near  Stndley,  in 
I'mirt  to  *  the  west  riding  county  of  York*.  The  grand  jury 
tution,  havins  found  a  true  bill, 

though  a  tnic 

bill  has  been 

*  Forcible  entry  is  an  offence  against  the  public  peace, 
and  is  committed  by  violently  taking  or  keeping  possession 
of  lands  and  tenements,  with  wunaeeSf  force,  and  arms,  and 
without  the  authority  of  law. 

This  was  formerly  allowable  to  every  person  desseised, 
unless  his  entry  was  taken  awa}*  by  his  own  neglect,  or 
other  circumstances.  But  this  being  fonnd  veiy  prejudicial 
to  the  public  peace,  it  was  thought  necessary  by  se^exal 
statutes  to  restrain  all  persons  from  the  use  of  such  violent 
methods,  even  of  doing  themseWea  justice,  and  mnch  more 
if  they  have  no  justice  in  their  cause;  so  that  the  entry  now 
allowed  by  law  is  a  peaceable  one;  diet  forbidden,  is  such  as 
is  carried  on  and  maintained  with  fbrce,  with  violence,  and 
with  unusual  weapons. — 4  BL  Com, 
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Warren  obtained  a  rule,  calling  upon  the  de-  found  by  the 
fendants  to  shew  cause  why  a  writ  should  not  for  a  farciW 

entry. 

By  the  5  R.  2,  c.  8,  8. 1.  The  king  enjoineth, "  that  none  5  R.  2,  r.  8. 
from  henceforth  make  entry  into  any  lands  and  tenements, 
but  in  caae  where  entry  is  given  by  law,  and  in  such  caRe 
not  with  ttrtmg  hand,  nor  with  multitude  of  people,  but  only 
in  lawful,  peaceable,  and  easy  manner." — {En  Unble,  (Usee, 
ei  peasible  manere.  Rot.  P.). 

By  8  Hen.  6,  c.  9,  it  is  enacted,  that  '*  Where  any  doth  8  H.  6,  c.  9. 
make  any  forcible  entry  on  lands,  tenements,  or  other 
possessions,  or  them  hold  forcibly,  after  complaint  thereof, 
made  within  the  same  county  where  such  entry  is  made,  to 
the  justices  of  peace,  or  to  one  of  them,  by  the  party 
grieved,  the  justice  or  justices  shall  cause  the  15  R.  2,  c.  2, 
to  be  duly  executed  at  the  costs  of  the  party  grieved." 

By  sect.  3,  "The  justice  or  justices  are  to  make  inquiry  Sect.  3. 
of  the  people  in  some  good  town  next  the  tenements,  &c., 
as  well  of  those  who  make  forcible  entry  as  those  who  hold 
by  force  and  are  to  restore  possession." 

By  sect  4,  **  The  justices  are  to  issue  a  precept  to  the 
sheriff  to  return  a  jury." 

The  31  Eliz.  ell,  provides,  that  "  where  a  party  is  in-  si  E  c.  ii. 
dieted  of  forcible  entry,  or  holding  with  force,  and  hath  had 
three  years'  quiet  possession,  and  his  estate  be  not  ended, 
restitution  not  to  go." 

The  21  Jac.  1,  c.  15,  extends  the  31  Eliz.  c.  11, to  tenants  21  Jac.],c.  I5. 
for  term  of  years,  copyholders,  &:c. 

The  gist  of  the  offence  is  the  breach  of  the  peace,  for 
which,  both  at  common  law  and  by  statute,  a  punishment  is 
provided. 

The  statutes  give  bendes  remedies  to  the  party  grieved 
by  restitution. 

The  force  and  violence  must  be  such  as  constitute  a  pub- 

i2 
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issue  to  the  sheriff,  commanding  him  to  restore 
possession. 

lie  breach  of  the  peace.  A  mere  trespass,  which  is  the  sub- 
ject of  a  cinl  action,  and  where  the  words  "  vi  et  armu" 
are  introduced  as  matter  of  form,  cannot  be  converted  into 
an  indictable  offence. 

Lttwrenctt  J.,  said, "  that  no  particular  technical  words  were 
necessary  in  an  indictment  for  a  forcible  entry;  but  that  it 
should  appear  by  the  indictment  that  such  force  and  violence 
had  been  used  as  constitute  a  public  breach  of  the  peace" 

R.  V.  WiUm        In  R*  V.  Wilson^  it  was  contended,  that  manuforti  in  addi- 

jifHini  jktrti  ^  tion  to  vi  et  armis  charged  only  a  private  trespass;  and  JZ.  v. 

I'l  ^tarmiM.  Bathurst^  being  referred  to  as  an  authority  the  other  way,  it 
was  contended,  tliat  the  decision  in  that  case  proceeded,  not 
upon  the  introduction  of  those  words,  but  upon  the  fact  of 
the  entry  being  of  a  dwelling-house,  and  that  consequently 
the  force  was  apparent  on  the  face  of  the  indictment.  But 
the  Court  were  unanimous  that  manu  forti  and  vi  et  armis 
did  impute  to  the  defendants  a  degree  of  violence  sufficient 
to  support  the  indictment. 

R.  V.  fifl.  In  A.  V.  Baihurti,  Ryder,  C.  J.,  observed,  "  that  the  words 

manu  forti,  are  understood  to  import  something  criminal  in 
itself;  something  more  than  is  meant  by  the  words,  '  «i  et 
armis:***  and  he  referred  to  an  ancient  case,  in  which  RoU, 
C.  J.,  said,  that  '^  those  words  should  have  been  used  to 
distinguish  this  case  from  an  ordinary  trespass." 

R.v.Bak*.  In  R,y,  Bake,  8  Burr.  1731,  the  Court  quashed  the  in- 

dictment, because  it  contained  no  other  charge  of  violence 
than  the  common  technical  term  of  vi  et  armis,  fVilmot,  J., 
observing,  "  that  it  ought  to  appear  on  the  face  of  the  indict- 
nieut  to  be  an  indictable  offence — such  an  actual  force  as 
implies  a  breach  of  the  peace.  Here,  indeed,  are  sixteen 
defendants,  but  the  number  of  defendants  malcet  no  differ- 
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The  rule  was  moved  for  upon  an  affidavit  which 
stated  that  Newton,  the  prosecutor,  was  lawfiilly 
possessed  and  in  the  occupation  of  the  premises  in 
question,  and  that  in  his  temporary  absence  the 
defendants  entered  and  expelled  his  wife.  That, 
on  the  4th  July  last,  Newton  and  his  wife  went  to 
the  house  and  demanded  possession;  but  that 
Harland's  wife,  who  was  there,  refused  to  give  it 
up.  The  affidavit  did  not  contain  any  averment 
of  interest  at  the  time  of  the  demand;  but  merely 
alleged,  that  the  prosecutor  was  lawfully  posjiessed 
at  the  time  of  the  entry. 

There  was  also  an  affidavit,  setting  forth  the 
finding  of  a  true  bill  by  the  grand  jury  for  a  for- 
cible entry. 

Tomlifuon  now  shewed  cause. 

He  referred  to  the  affidavit  of  W.  Harland,  one 
of  the  defendants,  which  stated  a  demise  of  cer- 
tain rooms  for  six  months  to  the  end  of  March, 
1837;  and  that  there  was  no  other  agreement  or 
continuation  of  the  tenancy.    That  possession  was 

ence  in  itself;  no  riot  or  unlawful  assembly,  or  any  thing  of 
that  kind  is  charged." 

An  indictment  on  the  statutes  ought  to  state  the  nature 
of  the  interest,  because  there  must  be  restitution. — Per 
Wilmotf  J.,  m  R,  v.  Bake  and  others,  (sup.). 

In  R.  T.  Bathurtl,  (1  Sayer's  Rep.  225),  the  first  count  of 
Che  indictment  was  held  bad  because  of  the  omission. 
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demanded  and  refused.  That  a  peaceable  entry 
was  made  by  the  outer  door  to  distrain  for  arrears 
of  rent  under  the  stat.  of  Anne^  after  the  tenancy 
had  determined.  That  the  present  prosecutor  had 
brought  an  action  against  deponent  for  an  assault, 
and  that  deponent  had  justified;  bat  that  the  pro- 
secutor had  not  brought  any  action  of  trespass. 
It  further  alleged,  that  the  prosecutor  had  no 
interest  in  the  apartments,  nor  had  he  had  since 
the  1st  of  March,  1837;  and  that,  although  two 
assizes  had  intervened,  he  had  never  till  now  taken 
any  steps  in  reference  to  the  matter  for  which  the 
present  indictment  was  preferred. 

There  were  two  other  affidavits,  setting  forth, 
that  a  regular  notice  was  given  to  the  prosecutor 
to  quit  the  premises,  and  negativing  the  force 
alleged  in  his  affidavit. 

Tomlinson  then  contended,  that  the  common  lam 
chiefly  punished  the  force.  That  the  statutes 
gave  reatitutioHy  (provided  the  title  was  continuing 
at  the  time),  as  matter  of  right  after  conviction, 
and  sometimes  ex  favore  after  bill  and  before 
conviction.  That,  in  order  to  obtain  restitution, 
the  indictment  must  state  the  title,  it  being  only 
in  the  case  of  a  continuing  title  that  the  Court 
can  award  it.  That,  in  this  respect,  the  practice 
of  the  superior  courts  was  uniform.  (Com.  Dig. 
Forcible   Entry,   D.  7;  Entry  for  Forfeiture,  2 


VORCIBLB   ENTRY.  175 

Chitt/a  Bwiiy  J.,  Forcible  Entr^r;  R.  ▼.  Iloare 
and  Others,  6  M.  &  S.  266;  B.  y.  Hake,  4  Man. 
&  Rjl.  483;  R.  v.  Bake  and  Others,  3  Burr. 
1731,  where  WUmot,  J.,  said,  ''  The  awarding 
of  restitution  is  the  reason  why  title  must  be 
shewn  in  an  indictment  on  the  statute.") 

The  restitution  is  ex  debiio  juatitia  after  con- 
miction;  but  before  conviction  it  is  discretionary: 
and,  therefore,  all  the  circumstances  of  the  case  are 
to  be  taken  into  consideration. 

This  is  a  mere  case  of  lodginge;  and  no  pro- 
ceedings were  had  prior  to  the  assizes,  with  a  view 
to  a  trial  at  the  assizes. 

Warren,  in  reply,  "  Though  an  entry  be  peace- 
able, yet,  if  it  be  followed  by  a  forcible  expulsion, 
it  is  a  forcible  entry.    (Bac.  Abr.). 

''  As  to  the  delay  adverted  to,  there  is  nothing 
in  that:  the  statute  itself  allows  three  years. 
Force,  then,  being  found,  the  Court  is  bound  to 
award  restitution.    (Bac.  Abr.  Forcible  Entry). 

"  The  Court  has  no  discretion;  (Chit.  Burn 
J.) :  and  as  regards  the  non-averment  of  title  con- 
tinuing, the  Court  is  not  to  presume  a  determin- 
ation of  estate. 

<*  Restitution  is  a  mere  ministerial  act,  if  the 
force  be  found.  If  the  defendants  traverse  the 
force,  let  a  jury  be  impaimelled  at  once  to  try  the 
fact." 

WiUiam*,  J.,  (next  day). — "  I  have  considered 
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this  cftse,  and  have  no  donbt  that,  in  any  proceed- 
ing bj  indictment,  and  where  there  has  been  no 
conviction,  it  is  in  the  discretion  of  the  Conrt  to 
award  or  to  refuse  to  award  restitution.  Without 
taking  upon  mjself  to  express  a  doubt  as  to  the 
authority  of  the  case  cited,  I  should  require  a 
ease  precisely  the  same  in  all  its  features,  before 
I  should  feel  myself  called  upon  to  treat  an  ex 
parte  proceeding,  (which  I  consider  this  to  be)»  as 
equiTalent  to  a  conviction,  where  there  has  been  an 
opportunity  of  cross-examining  the  witnesses  for 
the  prosecution,  and  where  both  parties  have  been 
heard,  and  have  had  the  opportunity  of  giving 
evidence.  Assuming  it  to  be  true,  that,  after  a 
conviction,  I  should  be  bound  to  award  restitution, 
ex  debifo  justiiue,  I  think  that  before  conviction 
I  am  not  so  bound. 

"  This,  then,  being  a  case  for  my  discretion,  I 
will  say  no  more  than  that,  under  the  circum- 
stances of  it,  I  will  not  order  restitution.'* 

Warren  then  asked,  that  a  jury  might  be  forth- 
with impannelled  to  try  the  force. 

WiUiama,  J. — ''  I  cannot  direct  a  jury  to  try 
an  indictment  by  piecemeal.  It  would  be  embar- 
rassing in  many  respects,  if  there  were  to  be  two 
verdicts.  Besides,  I  never  heard  of  such  a  pro- 
ceeding. The  whole  case  wiU  be  tried  by  a  jury 
in  the  ordinary  course. 

**  If  I  am  wrong,  the  Aill  Court  may,  according 
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to  R.  V.  Marrow,  Ca.  temp.  Hard.  174,  clearly 
exercise  a  discretion." 

Rale  discharged. 
In  Michaelmas  Term  following,  (1838),  Newton 
moved  for  a  rule  "^  to  he  directed  to  Mr.  Justice  mich.  Term. 

1838. 

Williams.  He  stated,  that,  some  time  since,  the  9a.  &e. 
defendants  had  made  a  forcible  entry  upon  some 
premises  belonging  to  the  prosecutor,  in  the  village 
of  Studley,  in  Yorkshire.  That  a  bill  of  indict- 
ment was  preferred  against  them  at  the  last  York 
assizes,  and  was  found  by  the  grand  jury.  That 
upon  this  finding,  an  application  was  made  to  Mr. 
Justice  WUUams,  the  Judge  of  assize,  for  two  war- 
rants; one  for  the  apprehension  of  the  defend- 
ants, which  was  granted;  the  other  for  restitution 
to  the  possession  of  the  premises  from  which  the 
prosecutor  had  been  ejected.  That  Mr.  Justice 
Williams  granted  a  rule  nisi,  and  afterwards, 
upon  the  defendant  shewing  cause,  discharged 
the  rule. 

Newton  now  contended,  that  the  prosecutor 
was  entitled,  as  of  right,  to  this  warrant,  instead 
of  to  the  rule  nisi  ;  and  that  it  was  imperative  on 
the  learned  Judge  to  grant  it. 

Lord  Denman,  C.  J.,  after  remarking,  that,  in 
ancient  times,  much  violence  arose  with  regard  to 

*  The  motion  was  general  for  any  rule  that  the  court 
might  think  applicable  to  the  case. 

i3 
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forcible  entry;  and  that,  hj  several  acts  of  parlia- 
ment, extraordinary  powers  were  in  some  instances 
giren  to  obtain  restitution,  obsenred,  that  this  was 
the  only  case  known  to  the  law  of  England  in 
which  a  party  could  be  turned  out  of  possession 
upon  an  ex  parte  finding;  and  that  a  power  so  ex- 
traordinary was  not  to  be  extended  by  implication. 
He  then  adverted  to  the  several  statutes,  and  dis- 
tinguished the  case  of  a  proceeding  before  Justices 
of  the  Peace  from  a  proceeding  upon  an  indict- 
ment, adding,  that,  in  the  former  case,  the  statute* 
made  it  imperative  on  the  justices  to  restore  pos- 
session, whereas,  in  the  latter  case,  there  was  no 
such  provision.  He  concluded  by  saying,  that 
the  Court  was  dearly  of  opinion,  that  the  Judge 
of  assize  had  a  discretion  upon  the  facts  before 
him;  and  that  Mr.  Justice  WiUiams,  in  deciding 
that  the  writ  of  restitution  ought  not  to  go,  had 
acted  most  properly.  To  do  any  thing  upon  an 
ex  parte  statement,  where  the  law  was  not  impe< 
rative,  was  at  all  times  to  be  deprecated. 
Rule  refused. 
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LlVSHPOOL 


s ;.  A»d»e$,  Dixon* s  Case, 

man. 

If  a  banker        The  prisoner  was  indicted  for  forging  a  cheque 

authorised  to 


pay  a  sum  of 


•  8  Hen.  6,  c.  9  s.  t;  ante,  p.  171,  n. 
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on  Messrs.  Jones.  Loyd.  &  Co.,  with  iutent  to  money  to 

•'  three  persons 

defraud  the  said  Jones,  Loyd.  &  Co.     There  was  m  particular. 

'         •'  ^  and  to  them 

also  a  count  for  uttering  the  forged  cheque  know-  {J^J,J*"y  " 
ing  it  to  he  forged.  '^^^rs. 

The  facts  proved  were  as  follows: — ^The  pri- JJJ^^Jk? 
soner  and  two  other  persons  named  Dawson  and  hil'aaburty 
Davie$9  were  members  of  a  society  called  the  ^y-  ^  the  aj^ 
drauUe  Packers'  Society,  which  was  established^  uiMn  which 

•        •    .  1  1  i»  '^*  money 

as  it  was  stated,  for  mamtainmtr  the  members  of  ^"  obtained, 

^  ®  ^     may  be 

the  society,  who  should,  by  sudden  depression  in  J[JJ'«v2^ 
trade  or  other  unforeseen  causes,  be  thrown  out  of  [J^j^'^,^. 
employment.  ^^^^  the™- 

The  funds  of  the  society  were  provided  by 
weekly  contributions  amongst  the  members.  A 
sum  of  400Z.  was  deposited  in  the  bank  of  Jones, 
Loyd«  &  Co.,  in  the  names  of  the  prisoners, 
Dawson  and  Davies;  and  it  was  not  to  be  paid 
out  unless  all  three  attended  to  receive  it. 

A  pass-book  was  given  by  the  bankers  to  the 
depositors,  (the  three  persons  before  mentioned). 
The  bankers  were  not  acquainted  with  the  signa- 
tures of  either  of  the  three,  and  did  not  take  any 
proof  of  their  handwriting  at  the  time  of  the 
deposit,  or  subsequently.  On  the  5th  of  October, 
1837,  Dixon  (the  prisoner)  having  procured  two 
persons  to  personate  Dawson  and  Davies,  went 
with  them  to  the  bank,  and  drew  out  the  money. 
The  clerk  who  paid  the  money,  asked  their  names. 
The  names  of  the  three  members  were  given,  and 
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the  clerk,  after  referring  to  the  ledger  and  to  the 
pass-book  which  was  brought  hj  the  prisoner, 
and  finding  the  names  to  accord,  paid  the  money. 

Laurence  Peel,  for  the  prisoner,  objected  that 
the  bankers  under  the  foregoing  circumstances 
would  not  be  liable  over,  the  money  having  been 
drawn  out  by  the  fraud  of  one  of  the  depositors; 
and  that  although  the  money  was  paid  upon  a 
forged  order,  yet  that  the  bankers  would  be^  ex- 
cused. 

He  mentioned  the  case  R,  v.  Wright  ^  Others^ 
on  the  Northern  Circuit,  cor.  Bayley,  J.,  I  Lewin, 
C.  C.  135. 

PattesoHf  J. — "  I  am  aware  of  that  case,  but 
it  is  altogether  different  from  this. 

"  There  the  question  was,  whether,  if  a  man  be 
in  the  habit  of  signing  blank  cheques,  and  one 
of  them  be  fraudulently  filled  up  by  another 
party,  and  the  banker  pays  it — the  banker  is  lia- 
ble to  re^md  to  the  party  whose  cheque  it  pur- 
ported to  be;  and  Bayley,  J.,  was  clear  that  he 
would  not  be  liable. 

''  Here  the  bankers,  being  authorized  to  pay  the 
money  to  three  persons  in  particular,  and  to  them 
only,  pay  it  to  one  of  those  persons,  and  to  two 
who  are  strangers  to  the  transaction,  and  that 
without  any  authority,  genuine  or  colourable* 
from  the  real  parties. 

'<  I  am,  therefore,  of  opinion,  that  this  was  a 
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forgery,  with  intent  to  defraud  Jones^  Lojd,  & 
Co.,  and  that  the  objection  falls  to  the  ground." 


BoardmatCs  Case.  sum,  Amigm, 

183B. 

The  prisoner  was  charged  with  forging  and  The  word 
ntering  *' an  acquittance  or  receipt^*  for  money,  o'^e^J*]*^ 
with  intent  to  defraud  Edward  Grundry*.  SlSSl?** 

It  appeared,  that  the  prisoner  had  held  the  Jf^t  wniSto 
office  of  assistant-overseer  in   the  township  of^fi^^^! 
Rivington,  and  as  such  it  was  his  duty  to  pay  monsuvte 
over  certain  monies  collected  by  him  to  the  chief  ne«ipt. 
constable  of  the  district.  *'iu.i».  km. 

__  .  i.        ,  .  %      For  the  High 

The  practice  was,  for  the  prisoner  to  pay  the  consubie, 
monies  in  question  at  a  bank  (in  which  the  chief  ^~*  *«»*!»*• 
constable  was  a  partner). 

They  were  paid  to  the  separate  account  of  such 
chief  constable,  as  such;  and  the  clerk  into  whose 
hands  they  were  paid,  gave  a  receipt  for  them 
accordingly. 

About  eight  years  ago,  the  prisoner  had  paid 
into  the  bank  the  sum  of  1 H.  5«.  lOe^.,  for  which 
a  receipt  was  giyen  in  the  following  form: 

'<£11  5«.  lOJ.     For  the  High  Constable. 
T.  H." 


•  11  Geo.  4  &  1  Will.  4,  c  66,  s.  10. 
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The  accounts  were  made  up  and  settled  CTerj 
year,  and  had  not  been  objected  to. 

In  the  month  of  May  last,  the  prisoner  was 
dismissed  from  his  office ;  and  on  rehnquishing  it, 
he  handed  a  bundle  of  papers  to  his  successor, 
and  amongst  the  rest,  the  vaucker  in  question. 

But,  upon  examining  it,  the  lU.  5«.  \0d.  ap- 
peared to  have  been  altered  to  16Z.  15«.  l(kf.,  and 
it  was  for  this  alteration  that  the  present  indict- 
ment was  preferred. 

Dr.  Brawn,  for  the  prisoner,  contended,  that 
inasmuch  as  the  instrument  did  not,  on  the  face 
of  it,  import  to  be  ^'  an  acquittance  or  receipt  for 
money y*  the  indictment  ought  to  have  contained 
a  spedfic  averment  of  extrinsic  facts,  to  bring 
it  within  the  statute.  He  cited  ffunter^s  case, 
2  Leach,  624;  2£.  P.C.  928,  md  Thompson's 
case,  2  Leach,  910. 

Alderson,  B.,  distingmshed  the  former  from  the 
present  case,  and  intimated  that  the  latter  had 
been  overruled  by  the  case  of  E,  v,  Peter  Martin*, 
on  a  point  reserved  by  Patteson,  J. 

Laurence  Peel,  on  the  same  side,  pressed  upon 

/{.▼.  Barton,  the  attention  of  the  learned  Judge  the  case  of  R, 

V.  Barton,  R.  &  M.  141,  where  the  indictment 

charged  the  defendant  with  forging  a  receipt  in 

the  handwriting  of  Henry  Hargreaves,  as  follows: 

"  Received  H.  H.*' 


Hunttr'a 


ThumptoH'a 
cute. 


it.  V.  Peter 
Martin. 


•  1  M.  C.  G.  483. 
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And  it  was  holden  that  the  indictment  was  bad, 
because  there  was  nothing  to  shew  what  *^H.H." 
meant;  and  he  contended,  that  in  the  present 
case  there  was  nothing  to  shew  that  the  instm- 
ment  forged  was  a  "  receipt.'* 

Aldersan,  B. — "  The  wordticqtUttanee  or  receipt 
is  not  necessary  to  constitute  it  such,  if  it  contain 
other  words  which  sufficiently  demonstrate  that  it 
is  a  receipt. 

'*  I  think  there  is  enough  on  the  hce  of  the  in- 
strument in  question  to  shew  that  it  was  intended 
as  a  receipt." 

Laurence  Peel  then  objected,  that,  inasmuch  as 
the  instrument  which  was  alleged  to  be  altered 
was  a  voucher,  relating  to  matter  that  had  oc- 
curred eight  years  before,  and  in  the  meantime 
the  amount  had  been  settled  to  which  the  Toucher 
had  reference;  and  inasmuch  as  it  appeared  to 
have  been  handed  over,  together  with  a  parcel  of 
other  documents^  which  it  was  the  prisoner's  duty 
to  hand  over  to  his  successor,  some  eyidence 
ought  to  be  giren  of  a  specific  intention  to  use  the 
instrument  for  the  purposes  of  fraud. 

The  mere  fact  of  an  instrument  which  had 
been  tampered  with  having  been  handed  over 
amongst  other  papers,  after  such  an  interval  of 
time  and  the  settlement  of  intermediate  accounts, 
was  not  enough  to  call  upon  the  prisoner  to  give 
an  answer. 
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Alderwn,  B. — "  There  is  enough  for  the  jury.  If 
a  person  does  an  act  to  which  a  given  consequence 
is  attached,  he  must  be  taken  to  intend  that  con- 
sequence. If  a  man  induces  another  to  take  a 
thing  of  no  value,  (knowing  it  at  the  time  to  be 
of  no  value),  as  for  a  thing  of  value,  and  if  the 
consequence  of  his  doing  so,  be,  that  the  party 
taking  the  same  is  likely  to  be  defrauded,  he  must 
be  taken  to  have  intended  to  defraud  him. 

"  In  the  present  case,  the  chief  constable  would 
appear,  by  the  voucher  of  the  clerk  (Mr.  H. 
Hughes)  assuming  it  genuine  in  all  its  parts,  to 
have  received  a  larger  sum  than  he  was  author- 
ized to  levy,  consequently,  he  would  be  liable  to 
refund  the  sum  of  bl.  IQs. 

'*  Surely,  then,  the  effect  of  the  conduct  of  the 
person  who  puts  him  in  that  situation,  is  to  sub- 
ject him  to  be  defrauded  of  that  sum. 

"  If,  therefore,  the  prisoner  delivered  over  the 
instrument  in  question  as  a  voucher  to  his  suc- 
cessors, and  placed  it  in  their  hands,  as  a  proof 
that  the  chief  constable  had  received  1 6Z.  1 5«.  1  Od., 
he  must  have  intended  to  defraud  the  chief  con- 
stable of  the  difference  between  that  sum  and  the 
amount  that  he  actually  paid,  viz.  1 1/.  5«.  lOe/." 

The  learned  Baron  then  referred  to  the  case  of 
A.  V.  Hiu,      R.  V.  HiU,  8  C.  &  P.  274,  which  he  had  himself 
reserved  from  the  Oxford  Circuit,  (1838). 
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_       _,      _  York 

Reeas  due.  sum,  auimi, 

1838. 

The  indictment  charged  that  the  prisoner  **  did  An  under- 
forge  a  certain  '  undertaking*  for  the  payment  of  looivorsuch 
money,  which  said  undertaking  is  as  follows: —      tain  sum, not 

exoeedinff 

'  I  promise  to  pay  to  Mr.  William  Bellerly,  ^-^^^^^ 

or  his  order,  the  sum  of  one  hundred  pounds,  or  SJJ^JJ'o?* 

such  other  sum  of  money  not  exceeding  the  same,  S^Sfn 'the 

as  he  may  incur  or  be  put  unto,  for  or  by  reason  Jn^i/cla! 

or  means  of  his  becoming  one  of  the  sureties  to  **  ^ 

Mark  Milbank,  Esq.,  sheriff  elect  for  the  county 

of  York,  for  the  year  ensuing. — For  John  Reed,  of 

this  city,  sheriff's  officer, 

Val.  Wilson,' 

with  intent  to  defraud  William  Bellerly." 

There  was  a  count  in  the  indictment  for  utter- 
ing the  instrument  in  question. 

AldersoUy  B.,  (to  Bli8s,  counsel  for  the  prose- 
cution).— "What  do  you  call  this  instrument?" 

BUss, — "  An  undertaking  for  the  payment  of 
money." 

Aldereon,  B. — "  It  is,  surely,  an  agreement  for  v 
paying  an  uncertain  sum." 

BUss  referred  to  the  case  of  R.  ▼.  M'lntash, 
2  Russell  on  Crimes,  469,  as  being  in  point  to  the 
present  case. 

AldersoHi  B. — "  That  case  is  distinguishable — 
there  the  wording  of  the  order  shewed  that  a  cer- 


4| 
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tain  ascertainable  sum  was  due  to  the  person  by 
whom  it  professed  to  be  signed,  though  it  was  not 
staled  what  that  sum  was.  But  here  it  is  un- 
certain and  dependent  upon  a  contingency,  whe- 
ther any  sum  at  all  would  be  due  upon  the  in- 
strument." 

The  learned  Baron,  however,  allowed  the  case 
to  proceed,  intimating,  that  in  the  event  of  the 
prisoner  being  found  guilty,  he  would  reserve  the 
point. 

Verdict — (htUty. 

CotttMffham,  for  the  prisoner,  moved  in  arrest 
of  judgment. 

Aldereon^  B.,  took  time  to  consider,  observing, 
that  the  question  was,  whether  the  instrument  in 
question  was  '^  an  undertetking^^  for  the  payment 
of  money — he  thou^t  it  was  not.  He»  however, 
on  a  subsequent  day,  passed  sentence  upon  the 
prisoner,  but  reserved  the  point  for  the  consi- 
deration of  all  the  judges. 

In  Michaelmas  Term  following,  the  judges  met» 
«  and  after  argument  resolved,  that  the  forged  in- 
strument was  '*  an  undertaking^'  for  the  payment 
of  money,  within  the  meaning  of  that  term,  as 
used  in  the  act  of  Parliament*. 

BUSS  argued  for  the  prosecution,  and 

Cottingham  for  the  prisoner. 

•  1 1  Geo.  4  &  1  Will.  4,  c.  66,  8.  3. 
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UTTERING. 


Sanderson  and  Another's  Case,  ^  x«£r? 

•  1834. 

The  first  count  charged  that  he  uttered  a  pro-  5«mNe.  that 
missory  note  for  5/.,  (setting  it  out).  memforut- 

^mttf^ron^  objected,  that  it  was  not  stated  inforgSnote, 
the  indictment  to  be  a  note  for  the  payment  of  cemry  to 
money^   and  that  the  mstrument  set  out  did  not  "fortherav- 

"  meniofnuh- 

purport  so  to  be.  '^•" 

2nd  count,  charged,  that  he  uttered  a  certain 
promissory  note,  purporting  to  be  a  promissory 
note  of  A.  B.  for  the  payment  of  .money,  to  wit, 
for  the  payment  of  51. 

Armstrong  objected,  that  it  ought  to  have  been 
laid  to  be  a  certain  promissory  note  for  the  pay- 
ment of  money,  and  that  the  omission  was  not 
supplied  by  the  words  ''  payment  of  money"  as 
used  in  the  concluding  part  of  the  sentence. 

Totcn/on,  J.,  held  the  2nd  count  to  be  sufficient, 
and  intimated  an  opinion  that  the  objection  to  the 
first  count  could  not  be  sustained. 


FORMER  CONVICTION. 


Sarah  Jefferson  s  Case.  sp.  >Mse», 

''^  1835. 

The  prisoner  was  indicted  for  larceny.  Theoi^eceor 

It  was  also  charged  under  the  7  &6  Geo.  4,  ck,  s.ii!'^' 
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was  merdy    c.  28»  s.  1 1,  that  she  had  been  before  conyicted  of 

to  afbct  tbiB 
pimbhment.    felony*. 

Parke^  B.,  addressed  the  jury  as  follows:  — 
"  The  object  of  the  statute  7  &  8  Geo.  4,  c.  28, 
s.  11,  is  merely  to  affect  the  punishment,  and 
ought  not  to  influence  your  judgment  in  any  way 
in  regard  to  the  offence  for  which  the  prisoner  is 
now  under  trial. 

^'  It  is  extremely  hard  that  the  law  should 
require  the  former  conviction  to  be  read  as  part 
of  the  indictment t;   for  it  is  very  difficult  for 

jurors  to  divest  their  mind  of  the  impression 

*  By  the  7  &  8  Geo.  4,  c  28,  s.  1 1,  it  was  enacted,  '*  That 
in  any  indictment  for  any  felony,  (not  punishable  with  death), 
committed  after  a  previous  conviction  for  felony,  it  shall  be 
sufficient  to  state,  that  the  offender  was  at  a  certun  time 
and  place  convicted  of  felony,  without  otherwise  describing 
the  previous  felony,  and  a  certificate  containing  the  substance 
and  effect  only  (omitting  the  formal  part)  of  the  indictment 
and  conviction  for  the  previous  felony,  purporting  to  be 
signed  by  the  clerk  of  the  peace,  or  other  officer,  having  the 
custody  of  the  record  of  the  Court  where  the  ofleoder  was 
first  convicted,  or  by  the  deputy  of  such  clerk  or  officer, 
shall,  upon  proof  of  the  identity  of  the  person  of  the  oflfender, 
be  sufficient  evidence  of  the  first  conviction,  without  proof 
of  the  signature  or  official  character  of  the  person  appearing 
to  have  signed  the  same. 
igMcMtm'  t  Held  by  the  Judges,  after  consideration,  that  lucb 
^^  isso.*^'  ^^  ^^  construction  to  be  put  upon  the  statute. — Sei 
1  Lewin,  C.C.  148. 
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which  it  is  calculated  to  produce;  at  the  same 
time  it  is  your  duty  to  do  so  if  you  can." 

The  learned  Judge  then  directed  the  jury  to 
return  a  separate  verdict  as  to  that  part  of  the 
charge*. 


*  The  foregoing  address  was  the  occasion  of  ao  alteration 
in  the  law,  the  extreme  hardship  of  which  had  long  pressed 
itself  upon  the  attention  of  the  editor  of  these  Reports;  who 
at  length,  fortified  hy  the  opinion  of  so  excellent  a  man  and 
so  eminent  a  judge,  prepared  a  draught  of  a  hill  to  remedy 
the  evil,  and  placed  it  in  the  hands  of  William  Ewart,  Esq., 
then  member  for  Liverpool,  who  kindly  undertook  the 
charge  of  it  in  the  House  of  Commons,  and  with  his  accus- 
tomed zeal  for  what  he  considers  to  be  for  the  public  good, 
watched  its  progress  until  it  received  the  royal  assent  It 
passed  both  houses  of  parliament  without  a  division.  The 
act  is  as  follows: — 

"  Whereas,  by  an  act  passed  in  the  seventh  and  eighth 
years  of  the  reign  of  King  George  the  Fourth,  intituled 
'  An  Act  for  further  improving  the  administration  of  justice 
in  criminal  cases,'  provision  is  made  for  the  more  exemplary 
punishment  of  offenders  who  shall  commit  any  felony  not 
punishable  with  death  after  a  previous  conviction  for  felony: 
and  whereas,  since  the  passing  of  the  said  act,  the  practice 
has  been,  on  the  trial  of  any  person  for  any  such  subsequent 
felony,  to  charge  the  jury  to  inquire  at  the  same  time  con- 
cerning such  previous  conviction:  and  whereas  doubts  may 
be  reasonably  entertained,  whether  such  practice  is  consistent 
with  a  fair  and  impartial  inquiry  as  regards  the  matter  of 
such  subsequent  felony,  and  it  is  expedient  that  such  practice 
should  from  henceforth  be  discontinued:  be  it  therefore 
enacted  by  the  King's  most  excellent  Migesty,  by  and  with 
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1834. 

In  an  Indict-       P^  Aldergofi,  J. — "  The  Judges  have  held,  that 
ofltooe,pu-    where  the  offence  charged  eiyes  them  power  to 

ntehablewith  o        o  ... 

tnnsitort-      transport  for  life,  the  former  conviction  is  not  to 

atlon  for  life.  '^ 

a  former  con.  be  introduced  into  the  indictment;  but  this  role 

vlction  ought 

charnd^  docs  uot  hold  where  the  offence  is  of  a  compound 
nature,  and  will  admit  of  a  verdict  for  a  comiqon 
larceny*." 


the  advice  and  consent  of  the  Lords  spiritual  and  temponl, 
and  Commons,  in  this  present  parliament  assemhled,  and  by 
the  authority  of  the  same,  that  from  and  after  the  passing  of 
this  act  it  shall  not  he  lawful,  on  the  trial  of  any  person  for 
any  such  subsequent  felony,  to  charge  the  jury  to  inquire 
concerning  such  previous  conviction  until  after  they  shall 
have  inquired  concerning  such  subsequent  felony,  and  shftll 
have  found  such  person  guilty  of  the  same;  and  whenever 
in  any  indictment  such  previous  conviction  shall  be  stated, 
the  reading  of  such  statement  to  the  jury  as  part  of  the  in- 
dictment shall  be  deferred  until  after  such  finding  as  afore- 
said: provided  nevertheless,  that  if,  upon  the  trial  of  any 
person  for  any  such  subsequent  felony  as  aforesaid,  such 
person  shall  give  evidence  of  his  or  her  good  character,  It 
shall  be  lawful  for  the  prosecutor,  in  answer  thereto,  to  give 
evidence  of  the  indictment  and  conviction  of  such  person 
for  the  previous  felony  before  such  verdict  of  guilty  shall 
have  been  returned,  and  the  jury  shall  inquire  concerning 
such  previous  conviction  for  felony  at  the  same  time  that 
they  inquire  concerning  the  subsequent  fiBlony." 

*  In  Holmet*  ease,  L.  C.  C.  149,  where  a  count  for  lar- 
ceny, with  a  former  conviction,  was  joined  to  a  count  for  a 


GAME.  191 


GAME. 


Ath^a'8  Case.  sp'VlJiu.. 

1834. 

By  the  9  Geo.  4,  c.  69.  s.  9,  it  was  enacted,  ifneube 

•^  hung  on  the 

that  **  If  any  persons  to  the  number  of  three  or  Mg^A, 
more  together,  shall,  by  night,  unlawfully  enter  2^(SJf'  ** 
or  be  in  any  land,  whether  open  or  inclosed,  for  JJJSf? b?iii 
the  purpose  of  taking  or  destroying  game  or  rab-  uiJhldge?**** 
bits,  any  of  such  persons  being  armed  with  any 
gun,  cross-bow,  fire-arms,  bludgeons,  or  any  other 
offensive  weapon,  each  and  eyery  of  such  persons 

burglary,  Hullock,  B.,  made  the  couDsel  for  the  prosecur 
tion  elect.  It  is  to  be  remarked,  however,  that  burglary 
was  then  in  all  cases  a  capital  offence;  and  the  statute  ex- 
pressly restricts  the  charging  a  former  conviction  to  felonies 
not  capital. 

In  an  indictment  for  buiglary  now,  under  the  8rd  sect  l  V.  c.  86,  s.  3. 
of  Ist  Vict.  c.  86,  if  a  larceny  be  included,  the  doctrine  in 
the  text  will  apply,  and  if  the  party  charged  be  found 
guilty  of  the  larceny  only,  the  former  conviction  will  take 
effect. 

The  11th  sect  of  1  Vict  c.  86,  s.  11,  is  as  follows: — 
"  Be  it  enacted,  that  whosoever  shall  be  convicted  of  the 
crime  of  burglary  shall  be  liable,  at  the  discretion  of  the 
Court,  to  be  transported  beyond  the  seas  for  the  term  of  the 
natural  life  of  such  offender,  or  for  any  term  not  less  than 
ten  years,  or  to  be  imprisoned  for  any  term  not  exceeding 
three  years." 
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shall  be  guilty  of  a  misdeineaiiory  and  being  oon- 
Ticted  thereof,  before  the  jioistices  of  gaol  delivenr, 
or  of  the  coart  of  Great  Sessions,  of  the  oonntj 
or  place  in  which  the  offence  shall  be  committed, 
shall  be  liable,  at  the  discretion  of  the  oonrt,  to  be 
transported  beyond  the  seas,  for  any  term  not  ex- 
ceeding fourteen  years  nor  less  than  seren  years, 
or  be  imprisoned  and  kept  to  hard  labour  for  any 
term  not  exceeding  three  years;  and  in  Scotland 
any  person  so  offending  shall  be  liable  to  be  pu- 
nished in  like  manner/' 

The  prisoner  was  charged  under  the  forgoing 
section,  with  unlawfully  entering  upon  certain  in- 
closed lands  by  night,  for  the  purpose  of  taking 
and  destroying  game,  together  with  other  persons, 
to  the  number  of  three  or  more,  being  armed 
with  &C. 

The  evidence  was,  that  he  and  his  companions 
were  in  a  lane,  called  '  West-End  Lane,'  abutting 
on  Wade's  dose;  and  that  whdst  they  were  stand- 
ing in  the  lane,  they  spread  their  nets  npon  some 
twigs  of  the  hedge,  which  separated  the  lane  from 
the  close. 

The  question  was,  whether  this  amounted  to  an 
entry  npon  the  land. 

AUersoHy  B. — ''  I  shall  tell  the  jury,  that  if 
they  are  satisfied  that,  in  effecting  a  common  pur- 
pose by  all  the  defendants,  the  nets  were  hung 
upon  the  twigs  of  the  hedge  in  Wade'3  dose  to 
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08  to  be  ufiihin  the  field,  it  was  an  entry.  Lord 
Ellenborough,  C.  J.^  in  Pickering  ▼.  Rudd*,  stated 
that  he  had  once  held,  that,  firing  a  gan  loaded 
with  shot  into  a  field,  was  a  breaking  of  the  dose, 
and  I  am  of  opinion,  that  if  these  defendants  so 
placed  the  nets  within  the  field,  it  was  an  entry  hj 
them  allf. 

HIGHWAY. 


Regina  y.  The  Inhabitants  qf  Preston.  amJ^Im'sm, 

The  defendants  were  charged  with  the  non-re-  if  •  tampike 

^  road  be  out 

pair  of  the  Hull  and  Hedon  turnpike-road,  in  the  ^^jj^'tl^ 
East  Biding  of  the  county  of  York.  S^iSdESri! 

The  road  was  made  under  the  authority  of  an  f^S^^J 
act  of  parliament,  passed  in  the  10  &  11  Geo.  4,  S^^^.*^ 
and  was  completed  in  the  year  1 833.  the  repain 

Under  the  provisions  of  the  act,  the  trustees  inmdicMe 

,      ,  they  muit 

were  required,  out  of  the  tolls,  1st,  to  keep  down  wek  relief 

frcnn  the 

the  interest  of  money  borrowed  for  the  purpose  ^SSTuie 
of  making  the  road;  and  secondly,  to  apply  a^®*'^***" 
portion  in  liquidation  of  the  debt  itself. 


*  1  Stdrkie,  56;  4  Campb.  219. 

t  In  Rex,  y.  Meadows  and  Otkert,  7  Car.  &  P.  282, 
Jldertcn,  B.,  held,  that  if  three  penons  go  with  a  common 
fmrftose  and  em  enter,  the  others  being  in  the  road  adjoining, 
helping,  it  is,  in  law,  an  entry  by  alL 
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TKere  vas  no  Gqncss  pnmsioii  id  the  ast  thai 
tke  wmA  vas  to  be  omudered,  when  eompletod, 
a  pnuDt  nadL 

Wlgkiwum^  far  tlw  dtefendants,  coateiided,  that 
the  load  had  not  ansvcted  the  purpoae  wfakfa 
w  coateaapla^rd  when  the  aet  vaa  abtaiMd* 
Iliat  it  was  not,  in  point  of  fiu^  a  publie  hemtfttj 
and  eoold  not,  therefine,  be  considered  a  pubhc 
road. 

dom  of  the  legislatore  has  pronounced  that  snch 
road,  whcB  convicted,  wifl  be  *  a  pabBc  benefit,' 
The  question  then  is,  has  it  been  completed  ?  The 
eridence  shews  that  it  has  been  completed,  and 
that  a  mafl-coach  has  traTeUed  apon  it  for  a  twelve- 
month.  If,  then,  the  road  is  in  a  bad  state  of 
repair,  the  inhabitants  are  liable  on  this  indict- 
ment.  It  was  decided  in  iL  v.  Nethertkom§* ^ 
and  R.  t.  Meilorf,  that  the  inhabitanU  are  liable 
to  repair  a  turnpike-road,  whenever  it  is  com- 


•  «.  ▼.  N€tker:kmg,  S  B.  &  A.  17». 

t  Jt  ▼.  MiOtr,  I  B  &  A.  82.  In  the  foimer  ewe  it  was 
that  where  m  hij^nnyhas  been  eonTectod  into  a  tnm- 
pike-Mttd,  and  placed  nader  &e  management  of  tmstees, 
with  power  to  eoUect  tollt,  ta  ha  i^^ed  to  the  lepain,  if 
the  way  be  oat  of  repair,  the  pariah  or  townahip  (aa  ^ 
eaaa  may  be)  aie  tlw  only  pcnooa  who  are  IkUo  to  be 
indioled,  and  mnat  aeek  dMir  fcmedy  over  againat  the  traa- 
teM,  which  they  may  have  after  ooanriction,  by  motjon  &r 
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pleted,  acoording  to  the  termB  of  the  act  of  par" 
tiament." 


relief  agunst  the  tnutees  tinder  the  general  turnpike-act,  GeMralTtm- 
3  Geo.  4»  c.  186;  the  110th  sect  of  which  provides,  that,  ^ 
"  When  the  inhahitants  of  any  pariah,  townahip,  or  place,  86.4  e.U6. 
ahall  be  indicted  or  presented  for  not  repairing  any  high-  eS  7  w.4|'^ 
w|iy  being  a  turnpike-road,  and  the  court  before  whom  such  ^*^* 
indictment  or  presentment  shall  be  preferred,  shall  impose 
a  £ne  fox  the  zepur  of  auch  road,  auch  fine  ahall  be  appor* 
tioned,  together  with  the  costs  and  chaigea  attending  the 
aame,  between  the  inhabitants  of  such  pariah,  to?niship,  or 
place,  and  the  trustees  or  commissioners  of  audi  tnmpika* 
road,  in  such  manner  as  to  the  said  court,  upon  consider- 
ation of  the  circumstances  of  the  case,  shall  seem  just; 
and  it  shall  and  may  be  lawful  for  such  court  to  order  the 
treasurer  of  such  turnpike-road  to  pay  the  sum  ao  pro- 
portioned for  such  turnpike-road  out  of  the  money  then  in 
his  hands,  or  next  to  be  reedved  by  him,  in  caae  it  shall 
appear  to  such  court,  from  the  circumstances  of  such  turn- 
pike debts  and  revenues,  that  the  same  may  be  paid  without 
endangering  the  securities  of  the  creditors,  who  have  ad- 
vanced their  money  upon  the  credit  of  the  tolls  to  be  raised  ' 
thereupon,  which  order  ahall  be  binding  upon  such  trea« 
surer,  and  he  is  hereby  authorised  and  required  to  obey  the 
same.*' 

The  court  which  imposes  the  fine  has  the  power,  it  seems, 
under  this  statute,  to  apportion  it  between  the  parish  and 
the  trust;  under  13  Geo.  3,  c  84,  a.  33,  where  an  indict- 
ment waa  originally  preferred  at  the  assizes,  and  afterwards 
moved  into  the  King's  Bench  by  certiorari,  it  was  held  that 
the  eowrt  of  King's  Beaeh  nriglrt  apportion  the  fine.  It.  v. 
Uppir  Fiipwcrih,  2  East,  413. 

k2 
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fFij^AimaM. — **  Bat  in  this  case,  the  trustees 
bj  whom  the  road  was  made  are  the  prosecutors^ 
and  their  object  is  to  throw  the  burden  on  the 
parish,  in  order  that  they  may  apply  the  tolls  to 
the  repayment  of  their  own  debt." 

Aldermm,  B. — "  I  am  always  miwilling  to  look 
at  a  case  as  it  mayr^ard  private  individuals, 
whoi  the  question  at  issue  is  concerning  the  pub- 
lic. The  genius  of  the  English  law  isL  that  private 
individuals  shall_j^p8ecate  for  the  public  good, 
and  the  questicm  is  not,  '  M'hat  was  the  motive  <^ 
the  prosecution,  but  whether  the  resistance  to  it 
is  reasonable  and  well  founded.'  " 

Tlie  evidence  shewing  that  the  road  was  out  of 
repair,  the  defendants  were  found  guilty. 


VOSK 
1SS4. 
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WeWs  Ctfte. 


The  prisoner  was  charged  upon  the  following 
^H/Tltmh^  indictment,  with  manslaughter,  in  having  caused 
2JJ[^    the  death  of  one  Richard  Richardson,  by  admi- 
nistenng  to  him  a  large  quantity  of  Morison's 
pills*. 


itli  ■«^teiifktv;M»ifiadip«aBatadiiJitcraMdkiM^^A«iMlMr»^MMaft*«if 


*  So  called  iroin  the  nune  of  the  inventor  and  patentee 
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The  Indictment  was  as  follows: —  indictment. 

''  City  of  York  and  comity  of  the  same  city. —  ftnt  anmt. 
The  jurors  &c.,  present,  that  Joseph  Webh,  late  of  £g  p^JJ^ 
the  city  of  York,  victualler,  on  the  20th  day  of  June,  SwS?  ^^ 
in  the  fourth  year  of  &c.  William  the  4th,  with  Ld  SaJST'^ 
force  and  arms,  at  the  parish  of  St.  Crux,  in  the  aodcauM  to 

.,        i.  •«■     1  1  A   -I  .         .  ••  be  taken  and 

city  ot  York  and  county  of  the  same  city,  m  and  swallowed 

^  ,      down  into 

upon  one  Richard  Richardson,  feloniously  and  wil-  hu  body. 
fiilly  did  make  an  assault;  and  that  he,  the  said  ^^^.^^^ 
Joseph  Webh,  on  the  said  20th  day  of  June,  in  &c.,  ;£^*^2id"' 
and  on  divers  other  days  and  times  between  that  mupro^^ 
day  and  the  27th  day  of  June,  in  the  fifth  &c.,  to  SecunTof 
wit,  on  each  and  every  day  between  the  said  20th  '^' 

day  of  June  and  the  said  27th  day  of  June,  at 
&c.,  feloniously  and  wilfully  did  persuade  and 
procure  the  said  Richard  Richardson,  to  take  and 
swallow,  and  wilfully  and  feloniously  did  admi- 
nister to,  and  cause  to  be  administered  to  and 
taken  and  swallowed  by  him  the  said  Richard 
Richardson,  down  into  his  body,  divers  large  and 
excessive  quantities  of  certain  noxious,  destructive, 
and  deleterious  substances,  to  wit,  twenty  ounces 
weight  of  gamboge,  and  twenty  ounces  weight 
of  aloes,  and  divers,  to  wit,  twenty  ounces  weight 
of  certain  other  noxious,  destructive,  and  delete- 
rious substances,  to  the  said  jurors  unknown,  as 
and  for  wholesome  and  proper  medicine  for  the 
cure  of  him  the  said  Richard  Richardson,  of  a 
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wMftmm.  certain  disease,  to  wit,  the  small-pox,  under  whidi 
he  the  said  Ridiard  Ridiardson,  during  all  the 
time  and  on  the  several  days  and  times  aforesaid, 
did  labour;  and  that  the  said  Richard  Kichardson 
not  knowing  the  said  substances,  so  administered 
in  such  quantities  as  aforesaid,  to  be  noxious  Cfr 
injurious,  but  supposing  the  same  to  be  whole- 
some and  proper  medicines  administered  in  pro- 
per quantities,  did,  on  the  said  days  and  times 
aforesaid,  at  A^c,  upon  the  advice  and  by  the 
persuasion  and  procurement  of  the  said  Joseph 
Webb,  take  and  swallow  down  into  his  body  the 
said  noxious,  destructive,  and  deleterious  sub- 
stances hereinbefore  mentioned,  in  the  large  and 
excessive  quantities  aforesaid,  by  means  whereof, 
that  is  to  say,  by  the  so  taking  and  swallowing 
down  into  his  body  by  the  said  Richard  Richard- 
son, of  the  said  noxious,  deleterious,  and  de- 
structive substances,  in  the  excessive  quantities 
aforesaid,  and  by  the  operation  thereof,  the  said 
Richard  Richardson,  on  each  of  the  said  days  and 
times,  at  &c.,  became  and  was  mortally  side  and 
distempered  in  his  body,  of  which  said  mortal 
sickness  and  distemper  of  his  body,  so  occasioned 
by  the  taking  and  swallowing  down  into  his  body 
of  the  said  noxious,  deleterious,  and  destructive 
substances,  the  said  Ridiard  Richardson,  from 
each  and  every  of  the  said  days  and  times,  and 
until  and  upon  the  said  27tb  day  of  June^  in 
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ftc.,  at  &c.»  did  langaisk  fte.»  on  whidi  Mid  27tk  >*^>m'«< 


day  of  June,  in  &c.y  at  &e.»  the  said  Ricbaid  x»iicttB«t- 
Bichardson,  of  the  said  noxioua,  deletcrioiu,  and 
destraetiTe  substances  so  taken  in  excesaiye  qnan^ 
tities  as  aforesaid,  and  of  the  operation  thereof, 
and  of  the  mortal  sickness  and  distemper  oco»- 
simed  thereby,  died ;  and  so  the  jurors  &c .,  say, 
that  the  said  Joseph  Webb,  him  the  said  Richard 
Richardson,  in  manner  and  by  the  means  afore- 
said, fek>niously  did  kill  and  sky,  against  the  form 
of  the  statute  &c.,  and  against  the  peace  &c. 

''  And  the  jurors  aforesaid  present,  that  the  fmdeoumt. 
said  Joseph  Webb,  on  the  said  20th  day  of  June^  S|&^!l?d 
in  the  4th  year,  &c.,  "with  force  and  anns,  at  the  ^J^S^e 
parish  of  St.  Crux  aforesaid,  in  &c.,  in  and  upon  to  take  and 
the  said  Richud  Bichardxm,  felomoasly  and  ^  "^^''^^ 

*  ^  and  escet- 

folly  did  make  an  assault,  and  that  he  the  said  *}r«4^"'.. 

•^  ^  titicsy  to  wit, 

Joseph  Webb,  on  the  said  20th  day  of  June,  in  ^^^^^ 
&c.,  and  on  dirers  other  days  and  times  between  £2j^]^«h. 
that  day  and  the  27th  day  of  the  same  month,  ^'p^  or 
to  wit,  on  each  and  every  day  between  the  said  S^£^ 
20th  day  of  June  in  the  fourth  year  &c.,  and  the  wh»^  «• 
27th  day  of  June  in  the  fifth  year  &c.,  at  &c.,  SidnfroMh* 

imall-pox* 

in  &c,  feloniously  and  wilfuUy  did  deliver  and 
cause  to  be  delivered  to  him  the  said  Richard 


Richardson,  and  wilfully  and  feloniously  did 
commend  and  persuade  the  said  Richard  Richard- 
son, to  take  and  swallow  down  into  his  body 
divers  laige  and  excesaive    quantities^    to  wil» 
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wMftmm.  twenty  ounces  of  a  certain  poisonous,  noxLous,  de- 
iMiictiDciit.  stniotiTey  and  deleterious  composition  and  sub- 
stance, called  Mori9(nC8  PiU,  the  same  then  and 
there  being  composed  of  certain  poisonous^  nox- 
ious, and  deleterious  ingredients,  to  wit,  of  ten 
ounces  of  gamboge,  five  ounces  of  aloes,  and 
five  ounces  of  certain  other  poisonous,  noxious, 
and  deleterious  drugs,  to  the  jurors  unknown,  as 
and  for  wholesome  and  proper  medicine  for  the 
curing  of  him  the  said  Richard  Richardson  of  a 
certain  disease,  to  wit,  the  small-pox,  under  which 
he  the  said  Richard  Richardson,  during  all  the 
time  last  aforesaid,  and  on  the  said  several  days 
and  times  last  aforesaid,  did  labour,  and  that  the 
said  Richard  Richardson  not  knowing  the  said 
last-mentioned  substances,  so  deliyered  to  be  taken 
and  swallowed  by  him  in  such  large  and  excessive 
quantities  as  aforesaid,  to  be  poisonous,  noxious, 
oY  injurious,  but  supposing  the  same  to  be  whole- 
some and  proper  medicine,  did,  on  each  of  the 
said  several  days  and  times  in  this  count  above- 
mentioned,  at  &c.,  through  the  procurement,  re* 
commendation,  and  persuasion  of  the  said  Joseph 
Webb,  take  and  swallow  down  into  his  body  the 
said  last-mentioned  poisonous,  noxious,  and  dele- 
terious substances,  in  the  excessive  quantities 
aforesaid ;  whereby  and  by  the  operation  of  the 
said  poisonous,  noxious,  and  deleterious  substances 
in  this  count  mentioned,  the  said  Richard  Ri- 
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chardson,  on  each  of  the  said  days  and  times  in  wmb 
this  count  before  mentioned,  at  &c.,  became  and  indictment, 
was  mortally  sick  and  distempered  in  his  body, 
of  which  said  mortal  sickness  and  distemper  of 
his  body,  so  occasioned  by  the  taking  and  swal- 
lowing down  into  his  body  the  said  last-men- 
tioned poisonous,  noxious,  and  deleterious  sub- 
stances, in  this  count  mentioned,  the  said  Richard 
Richardson,  from  each  of  the  said  days  and  times 
in  this  count  also  mentioned,  and  until  and  upon 
ftc.,  did  languish  &c.,  on  which  &c.;  the  said 
Richard  Richardson,  of  the  said  poisonous,  nox- 
ious, and  deleterious  substances  in  this  count  men- 
tioned, and  of  and  by  the  operation  thereof,  and 
of  the  mortal  sickness  and  distemper  occasioned 
thereby,  died;  &c. 

''  Feloniously  and  wilfully  did  administer  to  sni  cocm«. 
and  cause  to  be  administered  to,  and  taken  and  Si«nto and 
swallowed  by  him  the  said  Richard  Richardson,  ukm^^^e 

Mid  R-  n, 

down  into  his  body,  divers  large  and  excessive  divm  ex'.' 

ceisive 

quantities  of  certain  poisonous,  noxious,  and  dele-  quantitiei  of 

certain  poi- 

tenous  substances,  to  wit,   ten  ounces  of  earn- k«o««  •«»>- 

'  '  ^  ttanoes,  to 

boge,    ten  ounces  of  aloes,  and   ten  ounces  o^jjjfijjj**"* 
certain  other  poisonous,  noxious,  and  deleterious  J^^^J^ 
drugs,  to  the  said  jurors  unknown,  as  and  for  55^^*0?' 
wholesome  and  proper  medicine,  for  the  cure  of  ^^|^3^' 
him'  the  said  Richard  Richardson  of  a  certain  ubourJd! 
disease,  sickness,  and  disorder,  under  which  he 
the  said  Richard  Richardson,  during  all  the  time 

K  3 
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w^'^mm.  and  on  tbe  Bevenl  days  aforesaid,  did  labour,  bj 
means  whereof,  to  wit,  by  the  swallowiiig  dom 
by  the  said  Richard  Richardson,  into  his  bod^, 
of  the  said  poisonous,  noxious^  and  ddetenou 
anbstanoes  last  mentioned,  the  said  Richard  Ri- 
chardson, on  each  of  the  said  days  and  times  at 
&c.,  became  and  was  mortally  sick  and  diBtem- 
pered  in  his  body,  of  which  said  bat-moitioBed 
mortal  sickness  and  distemper,  so  occasioned  by 
the  taking  and  swallowing  down,  into  his  body, 
of  the  said  poisonous,  noxioas»  and  dekteriom 
substances  in  this  count  mentioned,  the  Mid 
Richard  Richardson,  from  each  and  evory  of  the 
said  days  and  times  last  mentioned,  until  iikI 
upon  the  said  27th  day  of  June,  in  &Cn  at  &c., 
did  languish  &c.;  on  which  said  27th  day  of  Jane, 
in  &c.»  at  &c.,  the  aaid  Richard  Ridiardson,  of 
the  so  taking  and  swallowing  down  of  the  aid 
last-mentioned  poisonous,  noxious,  and  dektemm 
substances,  and  of  the  mortal  sickness  aad  di»- 
temper  occasioned  thereby,  died;  &c. 

"  Feloniously  and  wilfiilly  did  administer  to, 
Siittrtmty  *^^  <^¥^^  ^  ^  admuiistered  to,  and  taken  and 
^;SSSStf%^^  swallowed  by  him  the  said  Richard  Richaidaoai 
STjuron  down  into  his  body,  divers  lai^  and  exocswe 
aT and  ft>r  quoutitiea  of  certain  poisonous,  noxious,  and  dels- 
BMdicineftir  tcrious  substauoes,  to  wit,  twenty  ounces  ot'tn- 

the  cure  of 

» cert^ndto-  tain poiflouous, noxious^  and  destructive sabstsnoes 
wh^^  It  to  the  jurors  unknown,  as  and  for  wholesome  aad 
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pnqper  medicine  6a  the  aire  of  hi»  the  laid  jpmm 
Bidiard  Riduurdson,  of  a  certain  disease^  sickneai^ 
and  disorder,  under  which  he  the  said  Richard 
Ridiardson,  during  idl  the  time  and  on  the  sevend 
days  aforesaid,  did  labour,  by  means  whereof,  to 
wit,  by  the  swallowing  down  by  the  said  Richard 
Richardson,  into  his  body,  of  the  said  poisonoua, 
noxions,  and  deleterious  substances  last-mentioned, 
the  said  Richard  Richardson,  on  each  of  the 
said  days  and  times^  at  &c.,  became  and  was  mor- 
tally sick  and  distempered  in  his  body;  &c.  &c. 

"  That  the  said  Riehard  Ridiardson,  heretofore,  sth 
to  wit,  on  the  said  20th  day  of  June,  in  &c.,  and  J^Ltoi^s 
firom  thence  until  the  said  27  th  day  of  June,  m  ^^nTth^t 
&c.,  at  &c.,  was  labourinff  under  a  certain  disorder  m  imoiSiS 

orgkittin 

and  disease,  to  wit,  the  small- pox,  and  that  the  nutudne,  or 
said  Joseph  Webb,  being  a  person,  during  all  the  «*<<'  diMM*, 
time  last  afovesaid,  who  had  no  knowledge  or  skill  ^^^^^ 
in  medicine,  or  in  the  curing  of  the  said  disorder  ^JUJu^f^ 
and  disease,  and  who  had  no  hcense  or  authority  !3i£S?idth 
wbatever  to  prescribe  for,  or  administer  medicine  m??»<^ 
to»  any  person  afflicted  with  any  sickness,  disease,  saFi>iying 
or  disagda,  on  the  said  2(Hh  day  of  June,  and  on  Sc!n«  ^ 
diveiB  other  days  and  times,  to  wit,  on  each  and  the  mu  r.r  , 
every  day  between  that  day  and  the  said  27th  day  pretence,  ac. 
of  the  same  month  of  June,  wilfi^y  and  ieloni- 
onsly  did  take  upon  himself  the  su{^lying  the 
said  Riehard  Richardson  with  wholesome   and 


proper  medirinea  for  the  care  of  the  said  disorder 
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wiM»mm.  and  disettfle,  and  the  treatment  and  management 
Jj|***;»^    of  the  said  Richard  Richardaon,  for  the  caring 


^1^^^^  him  of  the  said  disorder  and  disease;  and  that 
i;;;;^^  the  said  Joseph  Webb,  on  the  said  20th  day  of 
iSSatto-  ^^^^9  uid  the  said  other  days  and  times  between 
aadAMMa'  that  daj  and  the  said  27th  day  of  June,  in  &c., 
Mp^Mi  4taM,  at  &c.,  did  felonioosly,  under  the  pretence,  colour, 
timtmir.  and  assumption  of  curing  the  said  Richard  Ri- 
chardson, administer  to  the  said  Richard  Richard- 
son diyers  krge  and  excessiye  quantities  of  nox- 
ious, destructiye,  and  deleterious  substances,  to 
wit,  twenty  ounces  of  gamboge,  and  twenty 
ounces  of  aloes,  and  cause  the  same  to  be  taken 
and  swallowed  down  by  the  said  Richard  Richard- 
son, into  his  body,  and  did,  on  the  said  last-men- 
tioned days  and  times,  feloniously  neglect  to 
administer  to  the  said  Richard  Richardson  whole- 
some and  proper  medicines,  and  did  on  each  of 
the  said  last-mentioned  days,  and  during  the  time 
last  aforesaid,  wilfully  and  feloniously  cause  the 
said  Richard  Richardson  to  be  kept  and  continued 
in  a  close  and  confined  state  and  situation,  without 
sufficient  air;  and  that  by  means  of  so  feloniously 
and  improperly  conducting  himself  in  and  about 
the  care,  treatment,  and  management  of  the  said 
Richard  Richardson,  and  by  so  feloniously  A^namg 
the  said  Richard  Richardson  to  take  and  swallow 
down  into  his  body  the  said  last-mentioned  sub- 
stances, the  said  Richard  Richardson,  then  and 
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there,  to  wit,  on  each  of  the  said  last-mentioned  wd>b'9mm, 
days,  became  and  was  mortally  sick  and  distem-  iiMiietment. 
pered  in  his  body,  of  which  said  last-mentioned 
mortal  sickness  and  distemper,  so  occasioned  by 
the  taking  and  swallowing  down  into  his  body  of 
the  said  noxious,  destructive,  and  deleterious  sub- 
stances, as  in  this  count  above  mentioned,  and  by 
the  said  improper  treatment  and  management  of 
the  said  Richard  Richardson  by  the  said  Joseph 
Webb,  in  this  count  also  mentioned,  the  said 
Richard  Richardson,  from  each  and  every  of  the 
said  days  and  times  in  this  count  above  mentioned, 
and  until  and  upon  the  said  27th  day  of  June,  in 
&c.,  at  &c,  did  languish  &c.;  on  which  &c.,  at 
&c.,  the  said  Richard  Richardson,  of  the  so  taking 
of  the  said  noxious,  destructive,  and  deleterious 
substances  in  this  count  mentioned,  and  by  the 
operation  thereof,  and  by  the  improper  treatment 
and  management  of  the  said  Joseph  Webb,  in 
this  count  mentioned,  and  of  the  mortal  sickness 
and  distemper  occasioned  thereby,  died;  &c. 

"  That  the  said  Richard  Richardson,  heretofore,  (m  ooutu, 
to  wit,  on  &c.,  m  &c.,  at  &c.,  and  from  thence  JJlTriA  «d 
until  the  said  27th  day  of  June,  in  &c.,  at  &c.,  was  SSii 
labouring  under  sickness,  disorder,  and  disease,  SSSTtoS." 
and  that  the  said  Joseph  Webb,  being  a  person,  took  u^' 
during  all  the  time  last  aforesaid,  who  had  no  cure  of  ihe 
knowledge  or  skill  in  medicine,  or  in  the  curing  of  »od  dM  od- 
any  disorder  or  disease,  heretofore,  to  wit,  on  the  twmtyouruM 
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wm'ttmm,  said  20th  day  of  June,  and  on  direra  other  dsrs 
indtetMBt.  and  times,  to  wit,  on  each  and  every  day  between 
Pub,  4ke.,  md  that  day  and  the  said  27  th  day  of  the  same  month 

Mi  net  admti- 

mm  of  June,  wilfully  and  feloniously  did  tidce  upon 
himself  the  supplying  the  said  Richard  Richard- 
son with  medicine,  and  the  treatment,  care,  and 
management  of  the  said  Richard  Richardson,  for 
the  curing  him  (^  the  said  last-mentioned  disor- 
der and  disease;  and  that  the  said  Joseph  Wehh, 
on  the  said  20th  day  of  June,  and  the  said  other 
days  and  times  between  that  day  and  the  27th  day 
of  June,  in  &c.,  at  &c.,  having  the  care,  conduct,  and 
management  of  the  said  Richard  Richardson,  danng 
the  time  last  aforesaid,  and  during  his  said  kat-men- 
tioned  sickness  and  distemper,  fdonioosly  £d  ad- 
minister to  the  said  Richard  Richardson  divers 
large  and  excessive  quantities  of  noxious^  de- 
structive, and  deleterious  substances,  to  wit,  twenty 
cunceB  of  Morimm^a  pUU,  twenty  ounces  of  gam* 
boge,  twenty  ounces  of  aloes,  and  twenty  sonces 
of  other  noxious,  destructive,  and  deletenous  sub- 
stances, wholly  unfit  and  improper  to  be  admini- 
stered to  him  the  said  Richard  Ridiardson,  and 
did  then  and  there  feloniously  cause  the  same  to 
be  taken  and  swallowed  down  by  the  said  Ridiard 
Ridiardson,  into  his  body;  and  did,  on  the  said 
LuHUmentioned  days  and  times,  fefeniously  ne^cot 
to  administer  to  the  said  Richard  Richardaon  any 
wholesome  and  proper  medicines;  and  that*  by 
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means  of  so  feloniously  and  improperly  conducting  fvetb't  eate. 
himself  in  tte  care,  treatment,  and  management  of  indictment. 
the  said  Richard  Richardson,  so,  during  all  the 
time  in  this  count  mentioned,  to  wit,  at  &c., 
heing  under  the  care,  treatment,  and  management 
of  the  said  Joseph  Wehh,  the  said  Richard  Ri- 
chardson then  and  there,  to  wit,  on  each  of  the  said 
last-mentioned  days,  became  and  was  mortally 
sick  and  distempered  in  his  body,  of  which  said 
last-mentioned  mortal  sickness  and  distemper,  so 
occasioned  by  the  taking  and  swallowing  down 
into  his  body  of  the  said  noxious,  destructive,  and 
deleterious  substances,  and  by  the  said  improper 
treatment  and  management  of  the  said  Richard 
Richardson  by  the  said  Joseph  Webb,  the  said 
Richard  Richardson,  upon  and  from  each  and 
every  of  the  said  days  and  times  in  this  count 
mentioned,  until  &c.,  at  &c.,  did  languish  &c.; 
on  which  &c.,  at  &c.,  the  said  Richard  Richard- 
son, of  the  so  taking  and  swallowing  down  of 
the  said  noxious,  deleterious,  and  destructive  sub- 
stances in  this  count  mentioned,  and  of  the  im- 
proper treatment  and  management  of  the  said 
Joseph  Webb  in  this  count  mentioned,  and  of  the 
mortal  sickness  and  distemper  occasioned  thereby, 
died;  &c. 

"  That  the  said  Joseph  Webb,  on  the  said  20th  ^'^  ~"'^ 

^,  .  Did  admJ- 

day  of  June,  and  on  divers  other  days  and  times  nfater  to  the 
between  that  day  and  the  27th  day  of  June,  in  the  tunnn^qf 
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wMf9caae.  y^cff  «foBe9aid,  to  Wit,  CNA  e«dli  iumI  every  day  be- 
Indictment.    tweoQ  the  «aid  20diday  of  J«iie,  and  tlie  said  27th 

dJlT^the  ^y  ®^  •^*"^*'  *^  ^^'^  ^^  wflfolly  #iid  feloniously 
immn?"'      administer  to  the  said  Rtcfaard  RicfaardacBi,  diyers, 

tel»neand      ^    ^'^   ^O   OOUOeS   of    poisOBOUS,    DOXioUS,    a&d 

dck.  ^  deleterious  drugs,  to  the  said  jurors  imknown, 
whereby  the  said  Bichard  Bkhaidson,  on  eadi  of 
the  said  several  days  last  mentioned,  beeame  and 
was  mortdly  sick  and  distempered  in  his  body,  of 
which  said  last-mentioned  mortal  sickness  and  dis- 
temper so  occasioned,  the  said  Richard  REdiardaoQ, 
from  each  and  every  of  the  said  last-mentioned 
days  and  times,  until  and  upon  the  said  27th  day 
of  Jmie,  at  &c.,  did  languish  &c. ;  on  whidi  &c., 
at  &c.,  the  said  Richard  Richardson,  of  the  said 
last-mentioned  poisonous,  noxious,  and  deleterious 
drugs,  and  by  the  operation  thereof,  and  of  the 
said  last-mentioned  mortal  sickness  and  distemper 
occasioned  thereby,  died;  &c/* 

The  prisoner,  who  was  a  publican  in  York,  was 
also  an  agent  for  the  sale  of  MoritofCs  PilUy  with 
the  virtues  of  which  (real  or  supposed)  he  became 
10  strongly  imbued^  as  to  give  his  personal  attend- 
ance and  advioe  to  those  who  sought  relief  iit>m 
taking  them. 

It  appeared  by  the  evidence  in  the  present  case, 
that  the  deceased,  who  was  about  21  years  of  ^e, 
and  was  afflicted  with  small-pox,  had  sent  for  the 
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prisoner,  and  under  his  advice  taken  large  quantities  wm^m 
of  the  pills  in  question.  That  his  strength  had 
gradually  wasted  whHe  under  their  influence,  and 
that,  on  the  morning  of  his  death,  while  in  a  state 
of  collapse,  the  prisoner  had,,  of  his  own  accord, 
administered  to  him  20  pills,  of  the  quality 
No.  2*.  It  was  proved,  that  the  prisoner  had 
treated  the  deceased  with  great  kindness  during 
his  illness;  and  that,  on  a  former  occasion,  he  had 
recovered  from  a  dangerous  illness  while  under 
the  prisoner* s  treatment. 

There  was  no  evidence  that  the  prisoner  had 
made  any  charge  for  his  attendance  on  the  de- 
ceased, except  for  the  price  of  the  pills. 

Several  medical  practitioners  in  York,  who  were 
examined  for  the  prosecution,  some  of  whom  had 
attended  a  post  mortem  examination  of  the  de- 
ceased, gave  it  as  their  opinion,  that  medicine  of 


*  The  pills,  according  to  the  evidence  of  Mr.  West,  an  West* s  ina- 
eminent  chemist  at  Leeds,  by  whom  they  were  analysed,  Mn's  PiUa. 
contained  as  follows: — 

No.  1. 
Aloes  and  colocynth,  together  -        -        1  grain 

Gamboge         -        -        -        -        -        -        ^  ditto 

Cream  of  tartar         .....(  ditto 

A  little  ginger  or  similar  aromatio. 

No.  2. 

Aloes  and  colocynth         .        .        •        .  i  grain 

Gamboge        ......  li  ditto 

Cream  of  tartar       - .      -        -        -        -  \  ditto 
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the  violent  diincCcr  of  i^eb  the  pills  wete 
posed»  could  act  be  administered  to  a  person  in 
die  state  in  idiidi  tke  deeeaaed  was»  without  aooe- 
leiatinghis  death. 

Fe^ek,  (with  whom  were  Aidkerley,  Sajt.« 
and^SMMfer),  of  ooonael  for  the  prisoner,  sub- 
mitted, that  thb  was  not  a  case  in  which  the 
prisoner  was  amenable. 

He  contended,  '*  that  the  law  ooght  not  to  be 
wrested  for  the  purpose  of  a  salutary  alarm. 
That  opinions  which  favoured  such  a  proceedings 
though  they  mig^  serre  to  caution  ignorant 
people,  were  no  safe  rule  for  a  judge  or  jury  to  go 
by.  Tbat  the  doctrine,  that  none  might  admi- 
nister to  the  sidk  and  infirm  but  physidana  and 
surgeons*  was  apocry|Aal,  atid  calculated  to  flatter 
doctors  and  licentiates.  That  the  true  test  in  aU 
cases  waa,  honm  JUet,  see  that  your  conscieoee 
acquits  you,  and  you  are  right,  both  as  to  civil 
and  criminal  cases." 

He  dted,  1  Hale,  P.  C.  429  ;  4  Bl.  Com.  197; 
R.  V.  WUUammm*;  R.  v. St.  Jokn  Lonfff. 

Lord  Lyndkur^t,  C  B.,  (without  hearing  S^oriUe 
and  IhmdaSy  on  the  other  side). — "  There  is  no 
difference  between  a  licensed*  physician  or  sur- 
geon, and  a  person  of  the  prisoner's  description. 
If  a  person  brings  a  competent  knowledge,  and  on 
a  particular  occasion  makes  an  accidental  mistake, 

•  3  Car.  &  P.  635,  f  4  Car.  &  P.  398,  423. 
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he  k  not  answerable.  I  entirely  eononr  in  every  wanficom. 
word  of  Lord  Hale*.  But,  if  a  person  not  ao* 
qoainted  with  the  medical  art,  administers  to  a 
person  labouring  under  a  serious  disease,  and 
death  ensues  from  such  administering,  it  is  man- 
slaughter. So,  if  such  person  administer  medicine, 
of  the  nature  of  which  he  is  ignorant,  and  sudb 
medicine  causes  death.  If,"  added  his  Lordship, 
**  I  entertained  the  least  doubt  of  this  position,  I 
might  fortify  it  by  referring  to  the  opinion  of 
Lord  £Uenborough,  C.  J.,  in  R.  v.  Williamaanf, 

*  '*  If  a  pbyncUn  gives  a  person  a  potion  withont  ukj  Latd  Hale's 
intent  of  doing  him  any  bodily  hurt,  but  with  an  intent  to  JPc.  4SD. 
cure  or  prevent  a  diseasej  and  contrary  to  the  expectation 
of  the  physician  it  kills  him,  this  is  no  homicide;  and  the 
Hke  of  a  chinirgeon,  3  E.  T.  Coron. ;  and  I  hold  their  opi- 
nion to  be  erroneous,  that  think  if  he  be  no  licensed  chi« 
rurgeon  or  physician  that  occasioneth  that  mischance,  that 
then  it  is  felony,  for  physic  and  salves  were  before  phy- 
sicians and  chirurgeons;  and,  therefore,  if  they  be  not 
licensed  according  to  3  H.  8,  c.  11,  or  14  H.  8,  c.  5,  they 
are  subject  to  the  penalties  in  the  statutes:  but,  God  forbid 
that  any  nrisefaance  of  this  kind  should  make  any  person 
not  licensed  guilty  of  murder  or  manslaughter."  Lord 
Hale  adds,  "That  if  the  opinion  should  obtain,  that  if 
one  not  licensed  a  physician  should  be  guilty  of  felony,  if  » 
his  patient  miscarry,  we  should  have  many  of  the  poorer 
sort  of  people,  especially  remote  from  London,  die  for  want 
of  help,  last  their  intended  helpers  night  miscarry.*' 

t  S  Car.  9f  P.  6SJ^.    Sae,  alao,  N0an$  Simp$9m*t  e«sr« 
1  L.  C.  G.  3S9. 
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wtik,<mm.  Several  witnesses  were  then  called  on  the  part 
of  the  prisoneTy  to  proTe  the  almost  miracolons 
Gmes  which,  under  their  own  inspection,  had  heen 
wrought  hj  the  pills  in  question. 

Lord  Lyndkunt,  C.  B.,  addressed  the  jury 
upon  the  law  of  the  case,  to  the  same  effect  as  he 
had  reptied  to  the  argument. 

He  then  commented  on  the  evidence,  ohserring, 
that  several  witnesses  had  been  caUed  on  the  part 
of  the  prisoner,  to  pro^e  that  laige  quantities  of 
the  same  piDa  had  been  administered  by  themi  n 
cases  as  apparently  desperate  as  that  of  the  de- 
ceased, and  that  the  parties  had  recovered.  But, 
"  whether  they  recovered  by  reason  of  the  piDs, 
or  in  spite  of  them,  vras  yet  to  be  ascertained." 

He  then  left  it  to  the  jury  to  say,  whether  the 
prisoner,  by  administering  to  the  deceased  in  the 
manner  described,  had  caused  or  accelerated  the 
death  of  the  deceased.  And  if  so,  whether  he 
had  been  guO^  of  any  criminal  intent  in  so  ad- 
ministering them,  or  had  done  so  from  gross 
ignorance.  In  either  case  the  prisoner  was  liable 
to  be  convicted  on  this  indictment. 

The  jury  found  the  prisoner  guilty;  and,  on  a 
subsequent  day,  he  was  sentenced  to  six  months 
imprisonment. 

In  the  course  of  the  trial,  PoUoek  objected,  that 
the  indictment  was  not  supported  by  the  evidence. 
That  the  evidence  proved  nothing  more  than  that 
the  deceased  died  of  a  natural  disorder,  accderated 
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by  improper  treatment.  That  the  charge  in  the  wmh 
indictment  was  a  different  one;  viz.  that  the  party 
died  solely  of  a  mortal  sickness  caused  by  the 
medicine  and  the  improper  treatment.  Further — 
that  the  indictment  was  framed,  as  though  the 
small-pox  had  nothing  to  do  with  the  cause  of 
death;  and  yet,  that  there  was  no  evidence  what- 
ever to  shew  that  the  party  would  have  died 
but  for  that  distemper. 

Starkie  and  Dundas,  contra,  insisted,  that  it 
was  not  necessary  to  allege  more  than  the  act  with 
which  the  prisoner  was  charged.  That  it  was  not 
the  practice  in  indictments  to  set  out  the  state  of 
body  in  which  the  deceased  might  happen  to  have 
been,  however  much  that  state  of  body  might 
have  assisted  to  render  the  act  of  tlie  prisoner 
fiital.  They  referred  to  the  various  precedents 
in  confirmation  of  their  argument. 

Lord  Lyndhursty  C.  B. — ''  It  is  true  that  the 
witnesses  do  not  say,  whether  or  not,  in  their  opin- 
ion, the  deceased  would  have  died  of  the  small- 
pox if  the  pills  had  not  been  administered.  But 
they  all  agree  in  this,  that  his  death  was  accele- 
rated by  the  pills.  At  present,  I  am  of  opinion, 
that  the  indictment  is  good;  but  if  in  the  result  I 
have  any  doubt,  I  will  reserve  the  point.*' 

On  a  subsequent  day,  the  Lord  Chief  Baron 
stated,  that  he  had  considered  the  objection,  and 
was  satisfied  that  it  could  not  be  sustained. 
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WUd^s  Caw. 


Lit 


The  pnsoQer  was  indicted  for  nmnabmghter. 

It  appeared  that  the  deceased  had  entered  the 
prisoner's  hoose  in  his  absence.  The  prisoner, 
on  retoming  home,  found  him  there»  and  desired 
him  to  withdraw,  but  he  refused  to  go.  Upon 
this  words  arose  between  them,  and  the  prisono' 
beeoming  excited  proceeded  to  use  force,  and  by 
a  kick  which  he  gave  to  the  deceased,  caused  an 
ii^iuiy  which  produced  his  death. 

JIderwm,  B-— '^  A  kick  jj^  i^t  n  jflfHli|^L> 
mode  of  turning  a  man  out  of  your  hoase,  though 
he  be  a  ^^ISerTiTfl^SBon  oecomes  excited, 
and  being  so  excited  gives  to  another  a  kick,  it  is 
an  unjustifiable  act. 

"  If  the  deceased  would  not  have  died  but  for 
the  injury  he  received,  the  prisoner  having  un- 
lawfully caused  that  injury,  he  is  guilty  of  man- 
alang^ter*." 


Hilton's  Cage. 


A  piM7  The  prisoner  was  indicted  for  manalan^ter. 

«f  •        It  i^peared  by  the  evidence,  that  it  was  his 

*  luFe»t9m*t  can,  1  L.  C.  C.  179,  Timdal,  C.  J.,  aud,  **  If 
deatk  ensues  as  the  consequence  of  a  wrangfnl  act,  whick 
llie  party  who  commits  it  can  neither  justify  nor  eiceuse,  it 
is  not  aooidental  death,  bat  manslaiighter.*' 
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(fartj  to  attend  a  steam-engine.    That,  on  the  ^^l^^ffg^ 
oeaaitm  in  question,  he  had  stopped  the  engine,  !{|£^T^ 
and  gone  away;  and  that,  dnring  his  absence,  a^^Sdiet 
person  came  to  the  spot,  and  put  it  in  motion,  w^^t^' 
and  beine  nnskilled  was  not  able  to  stop  it  airain.  ESm--^ 
It  farther  appeared,  that  in  consequence  of  the  the  party 
engine  being  thus  put  in  motion,  the  deceased  was  !^^]^^^ 

killpd  ^v^oM  M- ' 

Aldersofij  B.,  stopped  the  case,  observing,  <'  that  r?|!^™ 
the  death  was  the  consequence,  not  of  the  act  of^^Si 
the  prisoner,  but  of  the  person  who  set  the  engine  '''''^' 
in  jnotio&  after  the  prisoner  had  gone  away.  That 
it  is  necessary,  in  order  to  a  conyiction  for  man- 
slaughter, that  the  negligent  act  whidli  causes  the 
death  should  be  that  of  the  party  charged. 

Dr.  Brcwn  was  for  the  prosecution. 


TayWe  Case.  ^"51£i* 


9p» 


1834. 


The  prisoner  was  indicted  for  murder^  Mandaiuiitcr 

The  question  was — ^murder  or  manslaughter  *?  |SiJ"i<^  ^ 


*  IntLy.  Hayward,  6  C.  &  P.  157,  Timdal,  C,  J.,  told 
the  juiy,  that  the  principal  question  was,  whether  the  wounds 
were  given  by  the  prisoner  while  smarting  under  a  pnmK 
cation  so  recent,  and  shewing  that  he  might  be  considered 
at  the  moment  not  master  of  his  naderstaiiding,  in  whidi 
case  it  would  be  manslaughter  only;   or  whether,  afltcr 
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TauaUofi,  J. — *'  Manslaughter  is  homicide,  sot 
under  the  influence  of  malice,  hut  where  the  blooi 
is  heated  hy  proTocation,  and  before  it  has  time  to 
cool/' 


^.  Amiam,  Pear8(m*s  Case. 

183S. 


ifanankni       The  prisoner  was  indicted  for  muideriDg  his 

hit  wtfeor  . 

theadollenr  wife. 
in  tfM  act  of 

aduiivy,  it        Jt  appeared  in  evidence  that  he  was  dnmk  wben 

tg  HMD*  *  ^^^^^ 

M^SS^  he  committed  the  act;  and  it  was  suggested,  tbt 
on  other  occasions,  when  in  the  same  state,  his 
conduct  had  been  such  as  to  indicate  that  he  en- 
tertained strong  misgiviugs  as  to  his  wife's  fr- 
delity;  no  facts  were  however  adduced,  tooclimg 


the  conduct  of  the  wife,  to  warrant  the  infereDoe 
that  he  was  justified  in  any  such  feeling. 

Parkey  B. — Upon  this  part  of  the  case,  obaemd 
as  Mows:— "If  a  man  kill  his  wife,  or  the 
adulterer,  in  the  act  of  adulteiy,  it  is  mansisn^ter, 

the  proTocation,  there  had  been  time  for  the  blood  to  cool. 
aod  reason  to  resume  her  sway,  before  the  woand  vfakk 
caused  the  death  had  been  inflicted — in  which  case  the  of* 
fence  would  be  murder. 

Manslaughter  is  thus  defined  by  Loi^  Hale— "The u- 
iawftd  killing  of  another  without  malice,  either  ezpren  or 
impUed;  which  may  be  either  Tolontaiy  upon  s  sad^ 
heat,  or  inTolnntaiy,  but  in  the  comnuanott  of  some  onk*' 
ful  act"— I  P.  C.  46«. 
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provided  the  husband  has  ocular  inspection  of  the 
act  and  only  then." 

The  prisoner  was  found  guilty  of  murder,  and 
executed. 

Sir  G.  A.  Lewin  was  for  the  prosecution. 

Knowle»  was  for  the  defence. 


ErringUm  and  Otheri  Case.  8p.Amiam' 

1838. 


The  prisoners  were  charged  upon  the  following  if  penom 
indictment  with  the  murder  of  William  Lee.  ^i^  •<m. 

and  wc  fire 

to  wit  /  that  Thomas  Errington,  kte^^aSoi 

of  tiie  parish  of  St.  Nicholas,  in  the  town  of  New-  der'/dioi^' 
castle  and  county  of  the  same,  labourer;  Henry  intend  to 

Kill  OlflSa 

Brown,  late  of  the  same   place,  labourer;    and .  B«tifthey 

*         *  ^  intended  the 

Thomas  Wardman,  late  of  the  same  place,  labourer ;  J^^^^^ST 
on  the  17th  day  of  October,  in  the  1st  year  of  &c.,  ^^^^ 
Queen  Victoria,  with  force  and  arms,  at  the  parish  JSIi^htv. 
aforesaid,  in  and  upon  one  William  Lee,  in  the 
peace  &c.,  then  and  there  lying  and  being,  feloni- 
ously, wilfully,  and  of  their  malice  aforethought, 
did,  make  an  assault,  and  diyers  large  quantities  of 
straw,  which  they  the  said  J.  £.,  H.  B.,  and  T.  W., 
in  both  their  hands  then  and  there  respectively 
had  and  held,  upon  the  breast  and  belly  of  the 
said  W.  L.  did  then  and  there  feloniously  &c., 
put  and  lay,  and  under  the  arms  and  legs  of  the 

L 
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t>ringtm'9  said  W.  L.  did  then  and  there  felonicualy,  &€., 

COM.  * 

-rr— — r  place,  and  near  to  and  about  the  head  and  neck  of 
the  said  W.  L.  did  then  and  there  felomonslj,  &c., 
scatter  and  distribute. 

'*  And  the  jurors  aforesaid,  upon  &c.,  do  further 
present,  that  thej,  the  said  T.  £.,  H.  B.,  and 
T.  W.,  the  aforesaid  straw  so  by  them  as  afore- 
said put,  hdd,  placed,  scattered,  and  distributed, 
and  whilst  it  was  continuing  and  being  upon  the 
breast  and  bellj,  and  under  the  arms  and  legs, 
and  near  to  and  about  the  head  and  neck  of  the 
said  W.  L.,  did  then  and  there  feloniously  &c., 
set  fire  to  and  cause  to  be  burnt  and  consumed, 
with  intent  the  said  W.  L.  then  and  there  felo- 
niously &c.,  to  bum,  scorch,  suffocate,  and  murder; 
,  and  that  the  said  T.  E.,  H.  B.,  and  T.  W.,  by  the 
setting  fire  to  the  said  straw  in  manner  aforesaid, 
and  whilst  it  was  so  continuing  and  being  upon 
the  breast  and  belly,  and  under  the  arms  and  1^8, 
and  near  to  and  about  the  head  and  neck  of  the 
said  W.  L.  as  aforesaid,  and  by  means  of  the 
flames  thereof,  did  tlien  and  there  feloniously,  &c^ 
give  and  cause  to  be  given  to  and  inflicted  upon 
and  received  by  the  said  W.  L.,  divers  mortal 
bums,  sores,  and  wounds  upon  the  breast,  belly, 
arms,  legs,  head,  neck,  and  other  parts  of  the 
body  of  the  said  W.  L. ;  of  ^ich  said  mortal 
bums,  &c.,  the  said  W.  L.  did  languish,  and  lan- 
guishing did  live  from  the  aforesaid  first  day  of 
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October  to  the  day  following,  on  which  last-men-  srHngtm't 
tioned  day  the  said  W.  L.  died.  --- — '■ — 

"  And  so  the  jurors  &c.>  do  say,  that  .the  said 
T.  E.,  H.  B.,  and  T.  W.»  by  the  means  aforesaid, 
and  in  the  manner  aforesaid,  him  the  said  W.  L. 
feloniooslyy  &c.,  did  kill  and  murder,  against  the 
form  &c.,  and  against  the  peace  &c/' 

There  is  only  one  parish  in  Newcastle,  viz. 
St.  Nicholas.    Newcastle  is  a  county  corporate.  Newcastie- 

rmii  11  1  *■•••  •       upon-Tynew 

The  death  took  place  there,  but  the  mjury  was  m-  a  county  cor- 
flicted  in  Gateshead.    At  the  trial,  Paitesan^  J., .  st.  Nicholas 

'  ^       '  lithe  only 

called  upon  the  counsel  for  the  prosecution  to  p*'^- 
shew  that  the  infirmary  where  the  death  happened 
was  within  the  county  of  the  town  of  Newcastle; 
which  was  accordingly  proved. 

The  case  against  the  prisoners  was  a  very 
serious  one.  It  appeared,  that  the  deceased,  being | 
in  liquor,  had  gone  at  night  into  a  glass-house, 
and  laid  himself  down  upon  a  chest:  and  that 
while  he  was  there  asleep  the  prisoners  covered 
and  surrounded  him  with  straw,  and  threw  a 
shovel  of  hot  cinders  upon  his  belly;  the  conse- 
'  quence  of  which  was,  that  the  straw  ignited,  and 
he  was  burnt  to  death. 

There  was  no  evidence  in  the  case  of  express 
malice;  but  the  conduct  of  the  prisoners  indicated 
an  entire  recklessness  of  consequences,  hardly  con- 
sistent  with  any  thing  short  o{  design, 

l2 
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Knru»gtim*»  Patteion,  J.,  cited  from  the  text  books  the  law 
—  applicable  to  the  ease,  and  pointed  the  altentioii 
of  the  jury  to  the  distinctions  which  diancterise 
murder  and  manshuighter.  He  then  adyerted  to 
the  fact  of  there  being  no  evidence  of  express 
malice;  but  told  them,  that  if  they  beliered  the 
prisoners  reslly  intended  to  do  snj  serious  injuiy 
to  the  deceased,  although  not  to  kill  him,  it  was 
murdw;  but  if  they  belicTed  their  intentioD  to 
hare  been  only  to  fnghten  kim  in  sport,  it  was 
manslaughter. 

The  jury  took  a  merciM  view  of  the  cas^  and 
returned  a  Terdict  of  manslaughter  only. 


^^"iiSJi,  Stockdale's  Case. 

1838 


NB.  A  count  The  prisoucr  was  charged  upon  the  following 
S*SJI2  S  i^^ctment,  with  the  murder  of  her  infant  child : — 
^pi^it!^  by      J^nowles  conducted  the  case  for  the  prosecn- 

proof  of  i-JQn 


only. 

Qu.  If  a  count  charKe  the  detth  to  hare  been  produced  by  two 
cauiet»  is  It  supported  by  proof  of  one  of  them? 


The  Indictment  was  as  follows: 
niTth^''        '^«  j^«^"   *c.  present,  that  Isabella  Stock- 
tTihS  pSSid.  <^«»   l»to  ®^  ^^  P^^^   of  Hesket,  otherwise 
^i^'     called    Hesket-in-the-Forest,   in  the  county   of 
""^^  Cumberland,  smgle  woman,  on  the  11th  day  of 


Indictment 
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DeoembeTy  in  the  first  jear  ke,  at  the  parish  afore-  stoeMofe'* 
said,  in  the  county  aforesaid^  being  then  and  there 
big  with  a  male  child,  did  then  and  there  bring 
forth  of  the  bodj  of  her  the  said  Isabella  Stock- 
dale,  the  said  male  child  alive;  and  the  jurors 
aforesaid  &c.  present,  that  the  said  I.  S.,  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  with 
force  and  arms,  at  &c.,  in  and  upon  the  said  male 
child  then  and  there  being,  feloniously,  wilful- 
ly, and  of  her  malice  aforethought,  did  make  an 
assault,  and  that  she,  the  said  I.  S.,  with  both 
her  hands,  the  said  male  child  to  and  upon  and 
against  the  ground  then  and  there  felonious- 
ly, &c.,  did  violently  cast  and  throw;  and  that 
the  said  I.  S.  then  and  there,  the  said  male 
child  so  being  then  and  there  cast  and  thrown 
to,  upon,  and  against  the  ground,  as  afore- 
said, feloniously,  &c.,  did  leave  naked  and  ex- 
posed to  the  cold  frosty  air,  in  a  certain  open 
field  there  situate,  for  a  long  space  of  time,  to  wit, 
for  the  space  of  four  hours  then  next  following; 
and  that  the  said  I.  S.,  by  means  of  such  casting 
and  throwing  as  aforesaid,  feloniously,  &c.,  did 
then  and  there  give  to,  and  cause  to  be  received  by 
the  said  male  duld,  in  and  upon  the  middle  of  the 
top  of  the  head  of  him  the  said  male  child,  a 
mortal  wound,  injury,  and  contusion,  of  the  breadth 
of  one  inch,  and  of  the  depth  of  two  inches;  of 
which  said  mortal  wound  &c.,  as  also  by  means  of 
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^'*^^^**   such  leaTing  naked  and  exposed,  and  by  such  es- 
indkcment  posure  to  the  cold  frosty  air  as  aforesaid,  the  ssid 
male  child  from  &c.,did  languish  &c.,  on  which  said 
1 1th  day  of  December  &c.,  the  said  male  child, 
in  &c.,  at  &c.,  of  the  said  mortal  womid,  injury, 
and  contusion,  <u  aha  of  the  said  leaving  naked 
and  exposed,  and  by  such  exposure  to  the  cold 
frosty  air,  died:  and  so  the  jurors  &c.  do  say, 
that  the  said  I.  S.,  the  said  male  child,  in  man- 
ner and  form  aforesaid,  fdoniously  &c.,  did  kill 
and  murder,  against  the  peace  &c. 
find  oownt,         And  the  jurors  aforesaid  &c.  present,  that  the 
deSIto  hare  ssid  I.  S.,  ou  &c.,  being  then  and  there  big  with 
duoecfby      a  male  child,  did  then  and  there  bring  forth  of 
alone  the  body  of  her  the  said  I.  S.,  the  said  last-men- 

tioned  male  child  ahve;  and  that  the  said  I.  S. 
afterwards,  to  wit,  on  &c.,  at  &c.,  in  and  upon  die 
said  last-mentioned  male  child,  so  then  and  then 
being  bom  as  last  aforesaid^  feloniously,  &c.,  did 
make  an  assault;  and  that  she  the  said  I.  S.,  the 
said  last-mentioned  male  child,  immediately  upon 
and  after  the  birth  thereof,  to  wit,  on  &c.,  at  &c., 
feloniously,  &c.,  did  place  and  leaTC  naked,  unoo- 
vered,  and  exposed  to  the  cold  frosty  air,  ina  cer- 
tain open  field  there  situate,  for  a  long  space  of 
time,  to  wit,  for  the  space  of  four  hours  then  next 
following  the  birth  of  the  said  male  child;  by 
means  of  which  said  placing  and  leavii^  naked. 
uncoTered,  and  exposed  to  the  cold  firosty  air,  and 
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of  the  said  Exposure  to  the  cold  frosty  air  of  the  stcekdate'* 
said  male  child,  by  tlie  said  I.  S.,  as  in  this  count  -r-n— — 
mentioiied,  the  said  male  child  did  then  and  there 
contract  a  certain  mortal  sickness  and  distemper; 
and  the  said  male  child,  by  reason  of  the  said 
placing  and  leaving  naked,  uncovered,  and  ex- 
posed to  the  cold  frosty  aur,  and  of  the  said  ex- 
posure to  the  cold  frosty  air,  as  in  this  count 
mentioned,  and  of  the  said  mortal  sickness  and 
distemper  occasioned  thereby,  as  in  this  count 
mentioned,  he  the  said  male  child,  from  &c., 
then  and  there  did  languish  &c.  for  ten  hours 
then  next  following;  and  that,  on  &c,,  the  said 
male  child,  at  &c.,  by  reason  of  the  said  placing 
and  leaving  naked,  uncovered,  and  exposed,  and 
of  the  said  exposure  to  the  cold  frosty  air,  in  this 
count  mentioned,  and  of  the  said  mortal  sick- 
ness and  distemper  occasioned  thereby,  as  in  this 
count  mentioned,  died;  and  so  the  jurors  &c.  do 
say,  that  the  said  I.  S.,  the  said  male  child,  in 
this  count  mentioned,  in  manner  and  form  afore- 
said in  this  count  mentioned,  feloniously,  &c., 
did  kill  and  murder,  against  the  peace  &c. 

There  was  a  third  count,  which  charged  the  ^tieowitf, 
death  to  be  by  striking  on  the  head  with  a  stone.  ^^^^'^^ 

The  evidence  was,  that  the  child  was  found  in  a  IS^heui^ith 
field,  aHve,  with  a  contusion  on  the  head,  and^*^^"^ 
that  it  died  a  few  hours  after.     How  the  contu- 
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non  was  occasioned  did  not  appear.  The  medical 
men  stated,  that  the  contusion  was  in  itself  snffi* 
cient  to  cause  the  death,  and  that  it  mi^t  have 
been  occasioned  bj  throwing  the  diild  to  the 
ground,  or  by  a  blow,  or  by  letting  it  fell  nnint^n* 
donally. 

They  stated  also,  that  the  exposure  mig^t 
have  accelerated  the  death;  but  whether  it  did  or 
not  they  could  not  say. 

Sir  G,  A,  Lewin,  for  the  prisoner,  submitted,  that 
supposing  the  death  to  haTe  been  aocderated  only 
by  the  exposure,  the  second  count,  which  diarged 
it  as  the  cause,  could  not  be  supported.  And  of 
this  opinion  was  the  learned  judge. 

He  next  contended,  that  as  the  first  count 
charged  the  death  to  have  been  occasioned  by  two 
co-aperaHttff  causes,  and  the  evidence  was  limited 
to  one,  the  cause  of  death  was  not  proved  as  laid, 
and  consequently,  that  the  first  count  felled  in  like 
manner. 

Pattewm^  J.,  expressed  considerable  doubt,  in- 
clining in  ferour  of  the  objection;  but  the  evidence 
bdng,  upon  the  whole,  too  slight  for  a  conviction, 
he  recommended  the  jury  to  acquit  the  prisoner; 
it  became  unnecessary,  therefore,  to  decide  the 
point. 


HOMICIDE.  225 


DVUBAM 


Maekiin,  Mvrpky,  and  Otker^  Case. 

1838. 

The  prisoner  was  indicted  for  murder.  ifwrena — 

It  appeared  that  a  body  of  persons  had  assem-  ^j^^r'^ui 
Ued  together,  and  were  committing  a  riot.  The  ^^"ery 
constables  interferine  for  the  purpose  of  diapers- each  or  them 

o  r     r  r         In  further- 

ing the  crowd  and  apprehending  the  offenders,  re-  J^^J^ 

aistance  was  made  to  them  by  the  mob,  and  one  ^,i^'^  ^, 

^  '  U  •  deadly 

of  the  constables  was  beaten  scTcrelj  by  the  mob.  u^|{|^^. 
The  different  prisoners  all  took  part  in  the  violence  uS^  be 
used,   some  by  beating  him  with  sticks,  some^Soma"^^ 
by  throwing  stones,  and  others  by  striking  him  a  iJt.^^ 
with  their  fists. — Of  this  aggregate  riolence  the  umiSi^ 
constable  afterwards  died.  muchbeet- 

ing,  en  In- 

Alderwny  B. — The  principles  on  which  this  case  tenuoo  to 

*  *  killmsybe 

will  tmrn  are  these: — U  a  person  attacks  another  ii^«m(L. 
withottt  justifiable  cause,  and  from  the  violence 
used  death  ensues,  the  question  which  arises,  is, 
whether  it  be  murder  or  manslaughter  ? 

If  the  weapon  used  were  a  deadly  weapon,  it  is 
reasonable  to  infer  that  the  party  intended  death; 
and  if  he  intended  death,  and  death  was  the  con- 
sequence of  lus  act,  it  is  murder. 

If  no  weapon  was  used,  then  the  question  usual- 
ly is,  was  there  excessive  violence  ? 

If  the  evidence  as  to  this  be  such  as  that  the 
jury  think  there  was  an  intention  to  kill,  it  is  mur- 
der— ^if  not,  manslaughter.    Thus,  if  there  were 

l3 
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merely  a  blow  with  a  fist,  and  death  ensued,  it 
would  not  be  reasonable  to  infer  that  there  was  an 
intention  to  kill — ^in  that  case,  therefore,  it  is  man- 
slaughter. 

But  if  a  strong  man  attacks  a  weak  one,  tfaoog^ 
no  weapon  lae  used,  or  if,  after  much  injury  by 
beatings  the  Tiolenoe  is  still  continued,  then  the 
question  is,  whether  this  excess  does  not  shew  a 
general  brutality,  and  a  purpose  to  kfll,  and  if 
so,  it  is  murder. 

Again,  if  the  weapon  used  be  not  deadly,  e.  g. 
a  stick,  then  the  same  question  as  above  will  ariae 
for  the  determini^on  of  the  jury,  as  to  the  pur- 
pose to  kill;  and  in  any  case,  if  the  nature  of  the 
violence,  and  the  continuance  of  it  be  such  as  that 
a  rational  man  would  conclude  that  death  must 
follow  from  the  acts  done,  then  it  is  reasonable 
for  a  jury  to  infer  that  the  party  who  did  them 
intended  to  kill,  and  to  find  him  guilty  of  mmrder. 

Again,  it  is  a  principle  of  law,  that  if  several 
persons  act  together  in  pursuance  of  a  commoBi  in- 
tent, every  act  done  in  furtherance  of  mtiAi  intent 
by  each  of  them  is,  in  law,  done  by  all.  The  act, 
however,  must  be  in  pursuance  of  the  oommon  m- 
tent.  Thus,  if  several  were  to  intend  and  agree 
together  to  frighten  a  constable,  end  one  were  to 
shoot  him  through  the  head,  such  an  act  would 
afiPect  the  individual  only  by  whom  it  was  done. 

Here,  therefore,  in  considering  this  case,  you. 


tbe  jai7,  ntut  detennine,  whether  all  theaa  pn- 
scHien  had  ^  eomvon  intent  of  attackmg  tbe 
conaUblea — if  so,  each  of  them  is  responsible  fc^t 
all  the  acta  of  bU  tbe  others  done  ftv  that  piu- 
poae;  and,  if  all  the  acts  done  by  each,  if  done 
by  one  man,  woold,  farther,  shew  snch  violence, 
■nd  so  loi%  continued,  that  from  them  you  would 
mfer  an  intentioQ  to  kill  tbe  constable^  it  will  be 
mnrder  in  them  all.  If  you  wonld  not  infer  socb 
a  purpose,  you  onu^t  to  find  the  prisoners  guilty 
only  Iff  ntanwtsTijFht'f Fi 
Verdict — Mandaugkter. 


Hodgit  Case. 

The  prisouer  was  charged  with  murder. 

The  case  viaa  one  of  cirmiinstaiitial  oTidcneeS 
altogether,  aud  coutaiiii;d  no  oue  fact,  which  taken  X 
alone  amounted  to  a  presumption  of  Ruilt. 
murdered  parlj  (a  womaiL^who  waa  alao  robbed,  ^ 
was  retiirnins  tro"'  market  'vith  money  Ju  licf  fl 
pocket;  but  how  much,  or  of  what  particulnr  ! 
descriptioB  of  coin,  could  not  be  ascertained  dis- 
tinctly. 

^"TCe  prisoner  was  wdlacquamt^^wi^^icr, 
u^Tb7  been  seen  near  the  spot,  (a  kne),  m  or 
near  which    tS^muraer   was   committed,    very 


y 
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shordy  before.  Tliere  were  also  four  otlier  per- 
sons togedier  in  the  same  lane  about  the  same 
period  of  time.  The  prisoner,  also,  was  seen  some 
hoars  after*  and  on  the  same  day,  but  at  a  dis- 
tance of  some  miles  from  the  spot  in  qoestknw 
bmrym^^metUn^  which  on  the  following  day 
was  taken  up,  and  tamed  oat  to  be  money,  and 
which  corresponded  generaU j  as  to  amoont  with 
that  which  the  mordered  woman  was  supposed  to 
have  had  in  her  possession  when  she  set  oat  on 
her  return  home  ftom  market,  and  of  whidi  sbe 
had  been  robbed. 

JldersoHy  B.,  told  the  jury,  that  the  case 
made  up  of  circumstances  entirely;  and  tha^ 
fore  they  oooldfind  the  prisoner  gaaltj,  the] 
be  satisfied,  "  not  only  that  those  drcumsl 
.  were  consistent  with  his  haying  committed  the 
.  but  they  must  also  be  satisfied  thai  the/aeU  wrt 
9uch.  08  to  be  mcangUteBi  with  any  other  ratiomd 
•  ^-        eanclusioil  thn  Ji^^  the  jgrit/mer  woi  theipMsi 
"**■'•  perwnJ^ 

'^He  then  poiiite4.out  to  ihiBm  the  proneaess  of 
the  human  mind  to  look  for — and  often  sli^jijtlx 
to  distort  the  facts  in  order  to  establish  such  a 
proposition — forgetting  that  a  sinrie  circamsteMe 
which  is inconsisten^gkh  suc^[con3Sn^^ia-lrf 
[mo^TmportSoetna^J^^^Stnnaamuch  asit 
I  oesC^^h^^^thesis  of  guilt. 
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The  learned  Baron  then  summed  np  the  facts 
of  the  case,  and  the  jary  returned  a  verdict  of  Not 
guilty. 


HUSBAND  AND  WIFE. 


DUIIHAM 


XITUKHAM 

The  prisoner  was  indicted  for  uttering  hase  a  wife 

went  fton 
com.  honwtn 

The  endence  was,  that  she  had  gone  from  house  \°8  ^^!Sr 
to  house  uttering  base  coiujand  that  her  husband  g*SPf^ 


accompaniecn5en^n^Bor,  but  jidliot  go  m.     SSJ^hSj! 
^^^*^w!^hrectecnn^u^T^m!er^na^he  £Srf  tSJl? 
was  acting  under  the  coercion  of  her  husband,  and  ^SSr^. 
to  find  her  not  guilty. 

Note. — ^The  following  case,  for  which  the  editor 
is  indebted  to  the  kindness  of  Baron  Aldereon,  af- 
fords an  illustration  of  the  doctrine  of  coercion,  as 
applicable  to  the  relationship  of  husband  and  wife. 


LAVCAersB 


Bex  T.  Martha  Hughee.  sl'^^) 

18i3. 


Martha  Hughes,  the  wife  of  Patrick  Hughes,  Jj^j^^f 
indicted  for  forging  and  uttering  three  21.  ^.*^^j^ 
Bank  of  England  notes.  committi  lo 


coorcioii* 
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thepraMiioe  JanMs  Fltttt  proved  that  he  w&at  to  the  shop  of 
tend.  niMi  the  prisoner^s  husband,  in  consequence  of  a  oon- 
tion  priim     versation  which  he  had  had  some  time  before  with 

JM^t  and 

S^efi^it  ^^  husband.  The  husband  was  not  present.  Tlie 
{l^^i,  prisoner  beckoned  him  to  go  into  an  inner  room, 
into  which  she  followed  him,  when  he  told  her 
what  her  hnsband  had  said  to  him.  They  then 
agreed  fl^^t  the  business,  and  the  witness 
bought  ortne  prisoner  three  2L  notes,  nt  IL  48. 
each. 

The  witness  paid  her  four  IZ.  notes,  and  was  to 
receive  8«.  in  elwiigep  When  he  was  putting  the 
notes  nlpkis  pocket-book,  and  befove 
the  change,*  ike  hm^tMnd  pot  his  htsmk* 
room,  and  looked  in,  but  did  not  come  in  or  inter- 
fere in  the  business,  further  than  by  saying,  "  Get 
onvnthycu**  When  the  witness  and  the  prisoner 
returned  into  the  shop,  the  husband  was  there, 
and  the  prisoner  gave  him  the  change;  and  both 
the  prisoner  and  the  husband  cautioned  him  to 
be  careM. 

On  these  circumstances  being  proved.  Craw,  for 
the  prisoner,  objected  that  they  clearly  established 
that  she  acted  under  tJie  coercion  of  her  husband; 
supposing  both  husband  and  wife  on  their  trial, 
this  eyidenoe  would  be  sufficient  to  convict  him; 
and  he  submitted,  that,  if  so,  she  must  in  this 
case  be  acquitted.  He  cited  2  East's  P.C.  259: 
— "  If  a  wife  be  guilty  of  larceny,   in  company 
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with  her  husband^  both  of  ihem  may  be  indicted, 
and  if  the  husband  be  convicted  the  wife  shall  be 
acquitted.  (1  Bale,  46;  Kelynge,  37)."  But  if 
the  husband  be  acquitted,  and  it  appear  that 
the  felony  were  by  her  own  voluntary  act,  (by 
which  must  be  understood  that  her  husband,  if 
present,  had  no  knowledge  of  or  participation  in 
the  fact),  she  niay>  upon  the  same  indictment,  be 
convicted,  for  the  duu^  is  joint  and  several.  The 
acquittal  or  conviction,  therefore,  of  the  husband, 
regulates  that  of  the  wife.  Here  the  husband 
might  have  been  convicted. 

ThompaoHf  B.,  (stopping  Park  and  Bain), — **  I 
am  very  clear  as  to  the  law  on  this  point. 

**  The  law,  out  of  tenderness  to  the  wife,  if  a 
felony  be  committed  in  the  presence  of  the  hus- 
band, raises  a  presumption  jm'mayacitf,  ^^jjrma 
Jacie  oiJy,  (as  is  strongly  laid  down  by  Lord  Hale), 
that  it  was  done  under  his  coercion.  But,  it  is  ab- 
solutely necessary  that  the  husband  should  be 
actually  present  and  taking  a  part  in  the  transac- 
tion. 

**  Here  it  ia  entirely  the  act  of  the  wife.    It  is,  qu.  itm  au 
mdeed,  m  consequence  of  a  communication  pre-  nan  tue 
viously  with  the  husband,  that  the  witness  q>pties  g^g^^li^ 
to  the  wife,  but  she  is  ready  to  deal,  and  has  on  ^*g2? 
her  person  the  articles  which  she  delivers  to  the  *»"■*»«*• 
witness. 

*'  There  was  a  putting  off  before  the  husband 
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came;  and  it  was  saffideiit  if,  before  that  time,  she 
did  that  whidi  was  necessarj  to  complete  the  crime. 
The  coercion  must  be  at  the  time  of  the  act  done^ 
and  then  the  law,  out  of  taidemess,  refers  itpriwut 
facie  to  his  coercion;  but,  when  it  has  been  com- 
pleted in  his  absence,  no  subsequent  aet  of  his 
(although  it  mig^t  possibly  make  him  an  acces- 
sary to  the  felony  of  the  wife)  can  be  referred  to 
what  was  done  in  his  absence*/' 
Objection  overruled. 


INDICTMENT. 


York 

8p.  Awiset, 

1638. 

An  Indiet- 
tnent  ought 
tooondude 
■gdnit  the 
pesOBof  the 
Mivcralgii  In 
whose  reign 
theoflfcnceit 
laid  to  have 
wen  con* 
niltted. 


Smth*8  Ckue. 

The  indictment  charged,  that  the  prisoner,  in  the 
7th  year  of  the  reign  of  his  late  majesty 


*  It  is  said,  that  the  reason  why  a  wife  was  exeosed  in 
burglary,  larceny,  &c.,  was,  that  she  could  not  tell  what 
property  the  husband  might  claim  in  the  goods.  (10  Mod. 
63,  355).  But  the  better  reason  seems  to  be,  that,  by  die 
Imcient  law,  the  husband  bad  the  benefit  of  clergy  if  he 
oould  read,  but  in  no  case  could  women  have  that  beaefiti 
it  would,  therefore,  have  been  an  odious  proceeding  to  hare 
executed  the  wife,  and  to  have  dismissed  the  husband  with 
a  slight  punishment  To  avoid  this,  it  was  thought  better 
,that  she  should,  in  all  cases,  be  acquitted, — ^bnt  this  reason 
did  not  apply  to  misdemeanors. 
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WUUam  ike  Atk,  felonionaly  did  forge  and  utter 
aoertain  instmiiieiit  in  writing,  with  intent  to  de- 
fraud, ftc;  and  conduded  against  the  peace  of  our 
sovereign  lady  the  Ommii. 

Hon.  /m.  8,  JFortley,  for  the  prisoner,  demurred 
to  the  indictmenty  on  the  ground  that  it  ought  to 
have  concluded  against  the  peace  of  the  sove- 
reign in  whose  reign  the  act  was  laid  to  have  been 
committed. 

Hoggintj  for  the  crown,  joined  in  demurrer. 
The  point  was  argued  before  Coleridge^  J.,  at  the 
present  assizes,  who  gave  judgment  for  the  pri- 
soner; and  he  was  thereupon  dischai^d  from 
custody. 


JOURNEY,  (OFFENCES  DURING.) 


Sharp^B  Case.  ^"iSii. 


18». 


By  the  7  Geo.  4,  c.  64,  s.  13,  it  is  enacted,  ''That  The  oObiM 

.  muiC  M  can 

where  any  felony  or  misdemeanor  shall  be  com-  ^^^^  "J^ 
nutted  on  any  person,  or  on  or  in  respect  of  any  ^iSmit^ 
property  in  or  upon  any  eoaehf  waggon,  cart,  or  ^^^S** 
other  carriage  whatever,  employed  in  vajjtmmey, 
or  shall  be  committed  on  any  person,  or  on  or  in 
respect  of  any  property  on  board  any  vessel  what- 
ever, employed  on  any  voyage  or  journey,  upon 
any  navigable  river,  canal,  or  inland  navigation. 
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sach  felony  ar  misdemeandr  may  be  dealt  with, 
inquired  of,  tried,  determined,  and  punished  in 
any  county  through  any  part  whereof  sodi  ooadi, 
waggon,  cart,  carriage,  or  Teasel,  shall  hare  passed 
in  the  course  of  the  journey  or  Toyage  during 
which  such  felony  or  misdemeanor  shall  have  been 
committed,  in  the  same  manner  as  if  it  had  acto- 
aHy  been  committed  in  such  county/* 

The  prisoner  had  been  held  to  bail  to  appear  at 
the  Cumberland  assizes,  and  answer  a  charge  of 
larceny,  committed  an  a  jmamey.  It  appeared 
that  he  had  acted  as  the  guard  of  a  coach  from 
Penrith,  in  the  county  of  Cumberland,  to  Kendal, 
in  Westmorland,  and  was  intrusted  with  a  bank- 
er's parcel,  containing  a  quantity  of  bank  notes 
and  two  sovereigns,  to  be  delivered  at  the  latter 
place.  On  changing  horses  at  some  distance  from 
Penrith,  he  carried  the  parcel  to  a  privy,  and 
while  there,  took  from  it  the  two  sovereigns. 

Parke,  B.,  held,  that  as  the  act  of  stealing  was 
not  "  in  or  ujnm  the  eoaeh,''  the  case  was  not 
within  the  statute;  and  the  felony  haiing  been 
committed  in  Westmorland,  the  indictment  oug^t 
to  be  preferred  in  that  county. 

Hie  prisoner  was  accordingly  bound  in  leoc^ni* 
zance  to  take  his  trial  at  Appleby,  which  he  did^ 
and  was  convicted,  and  sentenced  to  seven  years' 
transportation. 

Sir  6.  A.  Lewin  was  for  the  prosecution. 

Ramshay,  for  the  defence. 
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LARCENY. 


CoekifC^  Case,  sum.  jntsm, 

1836. 

The  prisoner  was  indicted  for  stealimr  two  sacks,  stoko  pio- 

r  o  perty  usually 

The  evidence  was,  that  the  sacks  which  had  been  jgj^  ^^^^^ 
missed  in  February,  were  fonnd  in  his  possession  ^^;„^^tiie 
in  l^iarch,  about  twenty  days  after.  uj^tetma 

Cderidge,  J.,  (to  the  jury).—"  If  I  was  now  tk^^ 
to  lose  my  watch,  and  in  a  few  minutes  it  was  to  abie^uiepre^ 
be  found  on  the  person  of  one  of  you,  it  would  against^ 

,        pturty  having 

afford  the  strongest  ground  for  presuming  that  poaa^mb 
you  had  stolen  it;  but  if  a  month  hence  it  were 
to  be  found  in  your  possession,  the  presumption 
of  your  having  stolen  it  would  be  greatly  wea- 
kened, because  stolen  property  untaUtf  passes 
through  many  hands*." 


*  As  a  general  proposition  where  a  person  is  in  posses- 
sion of  property,  it  is  reasonable,  to  suppose  that  he  is  able 
to  give  an  account  of  how  he  came  by  it:  and  where  the 
property  in  question  has  belonged  to  another,  it  is  in  general 
not  unreasonable  to  call  upon  him  to  do  so.  If  the  change  of 
possession  has  been  recent,  he  will  not  be  likely  to  have  for- 
gotten, still  less,  if  it  be  an  article  of  bulk  or  value. 

If,  then,  it  be  reasonable,  under  such  circumstances,  to 
call  upon  the  party  in  possession  to  account  for  such  pos- 
session, it  cannot  be  unreasonable  to  presume  against  the 
lawfulness  of  that  possession,  when  he  is  unwilling  to  give 
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an  acconnt,  or  i>  unable  to  give  a  probable  reaion  why  be 
cannot  Now,  there  is  no  reason  in  general  why  an  honest 
person  should  be  unwilling;  and,  therefore,  the  law  preauines 
that  such  person  is  not  honest,  and  that  he  is  the  thief. 
The  property  must  hsTebeen  taken  by  some  one.  He  is  in 
possession,  and  might  have  taken  it,  and  he  refuses  to  give 
such  information  upon  the  matter  as  an  honest  man  ought 

But  if  the  property  has  not  recently  changed  hands;  if 
.  the  time  since  it  passed  from  the  possession  of  the  rightfol 
owner  is  considerable,  then  the  likelihood  of  his  having  for- 
gotten is  increased,  and  with  it  the  difficulty  of  giving  an 
account 

After  a  long  interval  of  time  the  metau  of  proof  are  les- 
sened. People  move  away  from  place  to  place — they  die — 
and  little  circumstances  are  confounded  together — those  of 
the  time  with  those  subsequent  or  antecedent  The  me- 
mory of  two  persons  equally  honest  and  intending  the 
truth  may  not  be  equally  strong — they  may  difler  from  each 
other  in  the  recollection  of  facts,  or  enmities  may  have 
grown  up,  and  the  occssion  may  be  laid  hold  of  to  gratify 
a  vindictive  feeling. 

Again,  the  circumstances  in  life  of  the  psrty  may  be  a 
material  point  in  the  question.  A  man  engaged  in  important 
daily  avocations,  in  which  bis  mind  is  employed,  will  take 
less  notice  of  transactions  of  a  different  nature — bis  memory 
will  be  less  strongly  impressed  with  particulars  regarding 
them — he  will,  perhaps,  never  recur  to  them.  Of  course, 
therefore,  the  impression  will  be  less  lasting.  It  will  be- 
come overlaid  with  new  and  more  interesting  matter  till  the 
traces  of  it  are  lost,  and  this  effect  will  be  likely  to  hap- 
pen more  or  less  soon  as  the  object  is  of  less  or  more  value, 
or  of  lessor  greater  bulk;  and,  as  it  may  happen  to  be  an 
article  that  is  more  or  less  frequently  brought  under  the 
party's  view;  judges  therefore  hold,  and  most  reasonably 
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GathercoWa  Case.  sum.  AMiza, 

1838. 


The  defendant,   the  Rev.   Michael  Augustus  ^^STju^^ 
Gathercole»  was  charged  upon  the  following  in- anyiectof^ 

the  Chrbtian 

hold,  that  a  person  u  not  to  be  called  npon  to  give  an  ac- 
count at  a  distant  period  after  the  theft.  The.question,  how- 
eTer,  of  distance  of  time  or  recent  possession,  most  be  at  all 
times  one  offset  under  the  circumstances,  and  a  jury  under 
the  judge's  direction  must  ultimately  decide. 

It  is  feared  that  a  want  of  proper  caution  in  individuals 
often  places  them  in  the  situation  of  being  charged  with 
theft,  when  it  is  far  from  improbable  that  they  are  innocent* 

The  presumption  of  law  arising  from  mere  possestion  is 
apt  to  be  overstrained  as  against  such  persons;  for  the  com' 
num  prejudket  of  undUciplined  nunds  it  in  favour  of  guiUf 
even  where  the  Una  itseffpretumes  hmocenee;  and  the  circum- 
stances which  go  to  satisfy  the  mind  of  the  guilt  or  inno- 
cence of  the  party,  are  not  always  so  ftilly  investigated  as 
they  might  be.  It  is  likewise  apt  to  be  forgotten,  that  per- 
sons in  the  humbler  classes  of  life,  and  who  are  for  the  most 
part  those  who  are  arraigned  upon  charges  to  which  this  pre- 
sumption of  law  applies,  are  not  in  general  able  to  support 
the  expense  of  bringing  up  witnesses  to  speak  to  their  ge- 
neral character— the  law  provides  not  the  means  of  their  doing 
so;  and  yet  it  must  be  obvious,  that  in  mairy  conceivable 
cases  the  presumption  arising  from  mere  possession,  how- 
ever recent,  would  not  stand  for  a  single  instant  against  the 
character  and  circumstances  of  particular  individuals,  whose 
very  names  would  alone  be  sufficient  to  rebut  the  strongest 
evidence. 
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nUgi^*  «^  fonnatioii,  with  haying  published  a  fidse,  malicioiia, 
MtabUdMd     mi  j    scandalous  libel  against  a  certain  reliidoiis 
Sfc  order  and  conmiunity,  ^only  caUed  rS^ 
y    ^I^^Si   ton  Nunnery,  &c. 

chrirtkBity       The  INFORMATION  was  as  follows: — 

it  the  esta- 
Miahed  reli- 

iSliuy!****  Michaelmas  Term,  in  the  first  year  of 

hM  friSS  to  ^A^  ^^^  of  Q,ueen  Victoria. 

dlaciutiiie 

Roman  c»-        Yorkshire,   to  wit. — Be  it  remembered,    that 

tholic  reli-  '  ^ 

fosTitiSf'**  Edmund  Heniy  Loshington,  esquire,  the  oorooer 
no  riSitto  '^^  attorney  of  our  present  sovereign  lady 
^^IndiTi-  ^c  Queen,  in  the  court  of  our  said  lady  the 
^*°^-  Queen,  before  the  Queen  herself,  who  for  our  said 
put*  forth  a  lady  the  Queen  in  this  behalf  prosecnteth  in  his 
calculated  to  proper  persou,  oometh  here  into  the  court  of  our 

injure  priTata  *    .,,    ,,^  ,^  *--..  i  li. 

character,  he  gaid  lady  the  Quecn,  before  the  Queen  herself,  at 

must  be  .^  ^  *  '^ 

gken  tohave  Westminster,  on  Thursday,  the  second  day  of 
toiuiTe that  NoTembcr  in  this  same  Term,  and  on  behalf  of 
our  said  lady  the  Queen  gives  the  court  here  to  be 
informed  and  understand,  that  before  and  at  the 
several  times  of  the  publication  of  the  false  and 
scandalous  libels  in  this  and  the  next  subsequent 
counts  of  this  information  hereafter  set  forth, 
there  was  and  still  is  established  in  a  certain  house 
in  Scorlon,  in  the  county  of  York,  a  certain  reli- 
gious order  and  community,  consisting  of  females, 
bound  by  religious  and  monastic  vows,  professing 
the  Boman  Catholic  faith,  commonly  called  the 
Scorton  Nunnery,  which  said  religious  order  and 
community,  at  the  respective  times  hereinafter- 
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mentioned,  was  composed  of  one  J.  D.,  then  R-  ^v^^"* 
and  there  being  the  Mother  Abbess  of  the  infonnittoir. 
said  order  and  commiimty^  and  of  divers  females, 
to  wit,  £.  L.,  A.  H.,  M.  A.,  &c.,  then  and  there 
being  the  nims  of  the  said  order  and  community, 
bound  by  religious  vows;  and  that  one  R. 
K.,  a  priest  of  the  Roman  Catholic  Church, 
was  then  and  there  the  chaplain  of  the  said 
religious  order  and  community,  and  one  W. 
H.,  a  priest  of  the  Roman  Catholic  Church, 
was  then  and  there  the  chaplain  extraor- 
dinary of  the  said  order  and  community;  and 
the  said  coroner  and  attorney  further  gives  the 
court  here  to  understand,  that,  at  the  times  here- 
after mentioned,  a  school  for  the  education  of 
young  females  professing  the  Roman  Catholic 
faith  was  attached  to  the  said  nunnery;  and  that 
the  abbess  and  the  said  nuns  of  the  said  order  and 
community  have  alwajrs  led  pious,  holy,  vir- 
tuous, and  decorous  lives,  and  that  the  said  school 
hath  been  at  all  times  aforesaid  conducted  with 
great  decorum  and  propriety;  And  the  said  eoroner 
and  attorney  further  says,  that  Michtiel  Augustus 
GathercoUi  of  Cleasby,  in  the  said  county  of 
York,  clerk,  contriving  and  unlawfully  &c.  in- 
tending* as  much  as  in  him  lay,  to  hurt  &c.  the 
good  name  &c.  of  the  said  religious  order  and 
community,  and  o£  the  said  persons  so  being  the 
abbess  and  nuns  thereof,  and  of  the  said  R.  K.« 
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jtvGaAflT-  and  W.  H.9   so  being  the  chaplains  thereof,  and 

—■ so  to  bring  them  into  great  contempt  &c.,  hereto' 

fore,  to  wit,  on  the  first  day  of  Febroarj,  m  the 
year  of  onr  Lord  one  thousand  eight  hundred  and 
thirty-seven,  with  &c.,  at  Soorton,  aforesaid,  in 
the  county  of  York,  aforesaid,  ftlsdy  &c.,  did 
publish  and  cause  &c.,  a  certain  fidse,  scandaloua, 
and  malicious  libel  of  and  concerning  the  said  re^ 
ligious  order  and  community,  and  of  and  concern* 
ing  the  said  abbess  and  nuns  thereof,  and  of  and 
concerning  the  said  priests,  so  being  the  chaplains 
thereof,  as  aforesaid,  according  to  the  tenor  and 
effect  following,  that  is  to  say. 

The  firat  "  Petitions  also  for  inquiring  into  the  numben 

and  state  of  these  brothels  for  the  priests,  the 
popish  nunneries  in  the  United  Kingdom.  That 
such  houses  of  prostitution  should  be  aDowed 
to  erect  their  impudent  and  filthy  fronts  in  this 
land,  is  a  disgrace  to  its  professed  Christianity 
and  morality;  all  such  popish  stews  ought  to  be 
burnt  to  the  ground,  only  taking  care  to  let  their 
poor,  deluded,  and  prostituted  inhabitants  be 
preserved  and  set  free.  We  should  be  glad  to 
know  how  many  popish  priests  enter  the  nun- 
neries at  Scorton  (thereby  meaning  into  the  honae 
of  the  said  religious  order  and  conmiunity) 
and  Darlington  each  week  7  and  also  how  numy 
infants  are  bam  in  them  (meaning  the  said 
Scorton  nunnery   and  another   nunnery)  every 
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year,  and  what  becomes  of  ikem? — ^Whether  the  R.v.Gmthtr. 
holy  fathers  bring  them  up  or  not,  or  whether  the  ^^^^^^^^^^^^^ 
innocents  are  murdered  out  of  hand  or  not  ?" 

Meaning  and  intending  thereby  to  insinuate  that 

the  persons  composing  the  said  religious  order 

and  community,  called  the  Soorton  Nunnery,  had 

led  wicked  and  depraved  lives:     To  the  great  concittsioB. 

scandal,  infamy,  and  disgrace  of  the  said  religious 

order  and  community,  called  the  Scorton  Nunnery, 

and  of  the  said  persons  so  being  the  abbess  and 

nuns  thereof,  and  of  the  said  priests  so  being  the 

chaplains  thereof,  as  aforesaid;  in  contempt  of  our 

late   sovereign  lord  the  late  King  William  the 

Fourth,  &c.,  and  against  the  peace  &c. 

And  the  coroner  and  attorney  aforesaid  further  intdemmt. 
gives  the  court  here  to  understand  and  be  informed,  ^fSSSSE,^ 
that  the  said  M»  A.  G.,  being  a  wicked  and  ill-dis-  ^<udMSeni 
posed  person,  further  contriving  and  intending,  as  "^' 
aforesaid,  to  bring  the  said  religious  order  and  com- 
munity, called  the  Scorton  Nunnery,  and  the  said 
abbess  and  nuns  thereof,  and  the  said  priests,  so 
being  the  chaplains  thereof,  as  aforesaid,  into  great 
contempt  &c.,  heretofore,  to  wit,  on  &c.,  in  &c., 
with  &c.,  at  &c.,  did  vnckedly  and  maliciously 
publish  and  cause  &c.,  a  certain  false,  scandalous, 
and  malicious  Ubel  of  and  concerning  the  said 
last-mentioned  religious  order  and  community,  and 
of  and  concerning  the  said  abbess  and  nuns  there- 
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R.  V.  aath0r-  of,  and  of  and  concerning  the  said  priests,  so 

the  chaplains  thereof,  as  aforesaid,  according  to 
the  tenor  and  effect  following,  that  is  to  saj: — 


Information. 


The  second  «^    ROMISH    FOX    UNKENNELLED. 

libel. 

'  Let  the  gall'd  jade  wince.' 

'  It  shews  that  the  saddle  is  on  the  right  horse.' 

"  Fellow  Britons  !  only  think,  '  Maria  Monk 
in  England/       Yes,  Maria  Monk    in  England 
— so   says  a  papist,  who   miscalls    himsdf   '  a 
Catholic/    He  heads  his  paper  with  tlie  ominous 
words,  '  Maria  Monk  in  England; '  and  perhaps 
he  does  so  from  his  own  personal  knowledge  and 
experience  in  such  matters.    For,  no  douht,  there 
are  many  poor,  deluded,  and  betrayed  females  in 
those  seraglios  of  the  popish  priests,  called  nun- 
neries, who,  like  *  Maria  Monk,'  would  be  ^ad 
to  get  out  from  those  houses  of  priestly  fame,  if  it 
were  possible.     But,  no,  felbw  Britons  !  they  are 
there  too  narrowly  watched  to  make  their  escape; 
their  steel-hearted  keepers  know,  that  if  they  were 
allowed  to  come  out  they  would  never  go  back, 
and  that  their  tales  of  woe  and  horror  would  arouse 
the  noble  feelings  of  free-bom  Britons,  and  induce 
them  to  have  the  doors  of  those  dens  of  female 
grief  and  wretchedness  burst  wide  open,  and  the 
once  lovely  captives  set  quite  free.     But  they  are 
'  unoffending  females' — ^no  doubt,  poor,  sorrow- 
beaten  creatures;  they  are  'more  sinned  against 
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than  siiming.'     If  they  have  never  offended,  and  R-  v.  oather- 
are  unoffending,  why  are  they  thus  imprisoned  in  ^^^^^^^^^ 
those  prison-houses  of  popish  seclusion  ?     Where  2nd  towtt. 
is  the  authority  for  their  abandonment  to  such  a 
state  of  hopeless  misery  ?     Does  the  word  of  6od» 
or  the  rehgion  of  Jesus  Christ,  or  the  dictates  of 
reason,  or  human  natiure,  or  common  sense,  require 
such  cruelty,  or  afford  the  slightest  countenance  to 
such  worse  than  brutal  treatment.     Oh !  but  says 
a  papist   '  appeal  to  the  magistracy,  call  for  an 
mvestigation.'     Ay,    ay,     fellow    Britons !     but 
who  are  to  be  investigated  ?     Will  criminals  ac- 
cuse themselves?     Did  you  ever  know  such   a 
thing  ?     What  is  this  Bomish  fox  driving  at,  and 
what  does  he  mean  ?     Is  not  '  investigation '  the 
very  thing  the  Churchman  calls  for?  It  says,  'let 
there  be  sent  to  Parliament  petitions  for  inquiring 
into  the  numbers  and  state  of  those  brothels  for  the 
priests,  the  popish  nunneries  in  the  United  King- 
dom.'   What  is  this  but  a  call  for  an  '  investiga- 
tion V   But  that  is  the  very  thing  this  Romish  fox 
does  not  want — an  'investigation,'  indeed!     In 
the  presence  of  their  old  procuresses,  or  superiors, 
and  priests,  I  suppose,   a  pretty  '  investigation,' 
forsooth  !     What  drilling  and  preparation  there 
would  be  just  before  such  a  mockery  as  9uch 
an  '  investigation'  as  would  siiit  the  crafty  priests. 
I  say,  fellow  Britons!  let  the  poor  things  enjoy 
the  exercise  of  their  limbs  in  the  open  air,  and 

M  2 
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R.  T.  Gather,  admire  the  beauties  of  nature,  and  the  hondy-worktf 


eole. 


-  of  their  Creator.     But,  no,  that  would  never  do? 

InfonnatiOD.  ' 

^Hi  count,  for,  how  man  J  would  return  if  they  once  got  dear 
out  of  the  reach  and  influence  of  the  holy  ftthersf 
"  The  old  mother  of  harlots  and  abominations  of  the 
earth,  the  woman  drunk  with  the  blood  of  the 
saints,  and  with  the  blood  of  the  martyrs  of 
Jesus,"  (Rev.  xyii.  5),  knows  her  craft  too  wdl. 
Sometime  ago,  a  nun  had  the  good  fortune  to 
escape  from  that  precious  house  of  virtue  and 
purity  at  Scorton,  (meaning  the  said  house  of 
the  said  religious  order  and  community,  called  the 
Scorton  Nunnery),  and  what  scheming  there  was 
to  get  her  back  again! — and  what  has  become  of 
her  ?  It  is  said,  that  when  she  left  the  house  ai 
her  protector,  she  promised  to  write  to  him  imme- 
diately after.  Did  she  ever  write,  or  was  she  put 
out  of  the  way  some  how  or  other,  for  fear  of  an 
exposure  ?  Ah  !  thereby  hangs  a  tale.  Read 
the  awftil  disclosures  of  Rebecca  Reed,  and  Maria 
Monk,  which  are  substantiated  beyond  doubt, 
and  to  the  mortification  of  all  the  holy  fathers  id 
America;  you  will  then  have  some  idea  of  the  pro- 
ceedings of  the  ghostly  fathers  in  their  seraglios; 
recollect  while  you  read  them,  that  the  Romish 
Cnurch  is  infallible — that  her  motto  is  '  wngi^er 
eadetn,*  always  the  same,  or  unchangeable,  so 
that  she  has  never  erred  in  any  of  her  cruelties, 
and  that  what  she  does  in  one  place  she  will  do  in 
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mother,  if  it  be  ooDTenient.     Read  Peter  Den»*  a.  ▼.  Gather- 

blessed  Theology — ^I  have  it  at  my  elbow,  with  die  1^^,^^^^ 

dedication  to  Dr.  Mnrray,  die  popish  sham  bishop  im  count. 

of  Dublin,  and  with  his  approbation. — ^It  breathes 

immorality,    filthiness,   persecution,    and  blood. 

Bead  that  pink  of  popish  piety,  *  The  Garden  of 

the  Soul/  a  real  smk  of  iniquity,  pollution,  and 

filth;  but  take  care  that  your  wives  and  children 

do  not  read  such  books.    The  questions  put  to 

females  at  confession  are  truly  horrible,  and  so 

polluting  and  disgusting,  that  it  is  impossible  for  a 

popish  female  to  have  a  virtuous  mind  after  she  has 

been  contaminated  at  a  popish  confessional;  and 

this  the  writer  of  '  Maria  Monk  in  England* 

knows  perfectly  weU,  if  lie  be  a  priesUy  father;  he 

knows  also,  if  any  ladies  have  ever  left  their  priest 

for  others,  on  account  of  their  indecent  questions 

and  conduct  at  confession,  solicitatione  mtUieris  in 

tribunaU,  He  had  no  occasion  to  be  so  angry  with 

the  Churchman,  for  it  merely  said,  that  it  would 

*  he  glad  to  know  how  many  popish  prieete  enter 

the  nunneries  at  Scorton  (meaning  the  house  of 

the  said  religious  order  and  community,  called  the 

Scorton  Nunnery)  and  Darlington,  in  each  week  ? 

and  also  how  many  infants  are  bom  in  them  every 

year,  and  what  becomes  of  them  ? — Whether  the 

holy  fathers  bring  them  up  or  not  ?  and  whether 

the  innocents  are  murdered  out  of  hand  or  not  V 

These  questions  are  asked  civilly  enough,  and 

certainly  demanded  civil  answers,  and  answers  they 


246 


CROWN    RXPORT8. 


^^•j2JJ**^  must  have,  or  people  will  guess  vrhy  not;  and,  as 
infannaooii.  the  editor  of  the  Churchman's  name  is  known, 
imdeotmt.  j^^  ^^  sttswerer  give  hb  name,  and  not  fight 
under  a  nmsk.  Let  us  have  all  above  board,  and 
none  of  your  nunnery  work.  Sculking  may  do 
for  popery  and  for  popish  priests,  and  their 
seraglios,  for  some  men  love  darkness  rather  than 
light,  becaose  their  deeds  are  evil;  but  Britons 
love  broad  daylight;  and,  as  the  writer  of  Maria 
Monk  in  England  accuses  the  Churchman  of 
falsehood,  I  here  demand  in  his  behalf,  though  its 
editor  can  undoubtedly  answer  for  himself,  proof 
of  its  containing  one  single  falsehood  from  its 
commencement — ^and  this  I  will  have,  or  the  ac- 
cuser shall  be  denounced  in  his  own  language,  as 
a  '  mean  and  base  calumniator,  and  a  dastardly 
slanderer,'  although  he  belongs  to  the  infallible 
church.  Oh!  the  purity  and  infallibility  of  this 
church !  Here  is  a  little  of  it :  — ^Pope  Hildehrand^ 
who  first  prohibited  the  marriages  of  the  clergy, 
kept  a  harlot  named  Matilda,  who  left  her  hus- 
band to  live  with  the  old  wretch.  Pope  SergM 
the  Third  had  a  harlot  named  Marozia,  who  had 
great  power  io  governing  the  church.  She  brought 
the  old  pope  a  son,  and  afterwards  got  him  to  be 
pope,  as  John  the  Eleventh.  John  the  Twelfth 
was  accused  before  a  synod,  of  wickedness  with 
the  widow  of  Bainecius,  and  with  Stephana,  his 
father's  concubine;  and  with  a  widow  named  Anna, 
and  her  niece.    Vo^  Benedict  the  Twelfth  hojx^i 
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a  beautiftd  young  woman  for  a  large  sum  of  money,  a.  v.  Gather- 

Pope  Sextug  the  Fourth  built  a  brothel  (query ' 

\xT»  A  •jiii_  "i  Information- 

nunnery)  at  Ifomey  and  prondea  shoes  covered  sndemtnL 

with  pearb  for  his  concubine  Tyresia.  Pope  In- 
nocent the  Eighth,  innocently  enough,  became  the 
father  of  eight  sons  and  as  many  daughters. 
Pope  Alexander  the  Sixth,  who  is  said  to  have 
sold  himself  to  the  devil,  had  a  son  and  a  daughter, 
who  were  afterwards  married  to  each  other.  Patd 
the  Third  gave  his  sister  to  this  Alexander  to  be 
made  a  cardinal.  From  the  holiness  of  this  Paul 
came  the  schismatical  council  of  Trent,  when  the 
Church  of  Rome  separated  from  the  Catholic 
Church.  There  was,  also,  in  835,  a  woman  pope, 
who  c^SLeA^SSS^^chn  the  Eighth^  and  by  one  J  ^       Hi 


a  child^jMchrosborn 
walking  m  proces- 


sion.  She  died  on  the  spot.  havingTad  the 
popedom  of  the  pure  and  mfalUble  church  two 
years,  one  month,  and  four  days.  Surely,  she  at 
least,  was  the  '  whore  of  Babylon.'  A  multi- 
tude more  of  the  tricks  of  these  infallible  gentry 
are  given  in  the  Lives  of  the  Popes,  by  Platina,  an 
old  popish  writer;  and,  if  you  would  like  an  in- 
fallible story.  Sir  Henry  Colt,  of  Netherhall>  in 
Essex,  and  a  great  favorite  of  the  popish  Henry  the 
Eighth,  played  some  old  popish  priests  or  monks 
a  very  clever  trick.  Having  been  informed  that 
the  holy  fathers  of  Waltham  Abbey  were  going  to 
return  that  night  from  Cheshunt  Nunnery,  he 
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A. ^-2^*^-  suddenly  took  leave  of  the  king,  promising  to  re- 
infomatioii.  ^^^^™  ^^^7  ^^^  moniing:  off  he  started  for  Wal- 
tham  Ahbej,  And  pitched  in  the  narrowest  part  of 
the  marsh,  which  the  monks  had  to  pass  over,  a 
kind  of  stall  or  trap,  with  which  he  used  to  catch 
deer,  and  left  some  sharp  fellows  to  manage  it. 
After  the  holj  fathers  had  got  dean  out  of  the 
Nunnery,  a  noise  was  made  hehind  them;  and  sus- 
pecting that  they  were  discovered,  they  put  oat 
their  light,  and  making  rather  more  haste  than  good 
speed,  they  all  ran  right  clear  into  the  net  that 
had  been  set  to  catch  them.  Next  morning,  Sir 
Henry  presented  them  to  the  king,  who  had  often 
seen  sweeter,  but  never  ftitter  venison.  What  nice 
illustrations  these  are  of  the  celibacy  of  the  priests, 
and  priestly  and  nimnery  purity ;  and  what  striking 
proofs  of  infallibility.  But,  to  come  nearer  home, 
•  let  me  just  ask,  whether  all  popish  nunneries  are 
not  in  this  country  contrary  to  the  existing  laws  of 
the  land  ?  and,  if  not,  whether  those  which  im- 
prison poor  helpless  females  at  Darlington  and 
Scorton,  (meaning  the  said  religious  order  and 
community,  called  the  Scorton  Nunnery),  be  re* 
gistered  according  to  law  or  not  ?  These  matters 
must  be  looked  into.  Moreover,  I  cannot  but 
think,  that  one  priest  is  surely  sufficient  for  the 
spiritual  duties  of  each  nunnery;  and  why,  then, 
do  so  many  priests  go  every  week  to  these  places, 
and  in  open  daylight  too  ?  Answer  this,  Mr.  '  In* 
nocent  papist:'    and  when   you   are  doing  so, 
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tell  us  to  what  other  denomination  of  professing  r.  v.  ceaher. 

Christians,  hut  to  the  papists,  will  the  language  — : — 

of  St.  Paul  apply,  when  he  thus  gives  one  feature  smtcown. 
of  the  apostasy  of  the  '  later  times/  forhidding  to 
marry  ?  (ITim.  iv.  3).  Fellow  Britons!  keep  your 
little  daughters  from  the  popish  schools,  for  they 
are  nurseries  out  of  which  the  handsomest  may  he 
selected  for  the  seraghos  of  the  popish  priests. 
Petition  Parliament  for  the  freedom  of  every  soul 
on  British  ground.  Demand  that  helpless  and 
betrayed  females  he  set  free,  and  allowed  to  enjoy 
their  freedom.  Demand  that  the  doors  of  all  the 
popish  harems  be  thrown  wide  open  every  quarter, 
and  that  every  nun  be  protected  thereupon,  beyond 
the  reach  and  influence  of  the  popish  superiors 
and  priests,  to  return  or  not  as  she  may  please. 
Freedom  is  the  Briton's  noble  birthright,  rescued 
from  popish  tyranny,  at  the  expense  of  the  hearts* 
blood  of  our  valiant  Christian  forefathers,  bravely 
shed  amidst  the  racks,  tortures,  and  fires  of  the 
bloody  popish  inquisition;  and,  shall  any  of  our 
lovely  countrywomen  be  confined  in  nunnery  pri- 
son-houses, to  be  the  victims  of  hcentious  priests, 
and  without  one  hope  of  escape  but  through  the 
gloomy  portals  of  death  ?  Forbid  it,  noble 
Britons !  brave  defenders  of  the  oppressed ! 
Generous  protectors  of  the  helpless,  where  is  your 
ancient  British  blood  ?  Rally  round  the  en- 
dangered standard  of  British  freedom,  and,  in 

M  3 
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tbe  teeth  of  all  joor  popish  enemies,  whether  they 
present  themselres  as  wolves  or  foxes,  hurl  the 
defying  about  of  No  sorrender;  and  every  British 
heart  shall  beat  No  popery,  in  lond  response. 
'  Britons  never,  never  shall  be  slaves,'  so  says  the 
oaken  heart  of  a  tme  Cathohc.  (Darlington,  Fe- 
bmluryl?,  1836);" 


To  the  great  Kondal  andinfaniy  of  the  saidreUgkmt 
order  and  commMmty,  called  the  Scorton  Nunnery, 
and  of  the  said  Abbess  and  Nuns  thereof  and  of  the 
said  priests,  so  being  the  Chaplains  thereof  in  con- 
tempt of  our  said  late  lord  the  late  King  WilUam  the 
Fourth,  &C. 

''  And  the  coroner  and  attorney  aforesaid  fbrther 
gives  the  court  here  to  understand  &c.,  that  the 
said  M.  A.  G.,  further  contriving  &c.,  to  hurt  &c., 
^^^1^1^^  the  said  good  name  &c.,  of  the  said  religious  order 
^r^a»-  and  community,  called  the  Scorton  Nunn^,  and 
^^^*^        of  the  said  abbess  and  nuns  tfaareof,  and  of  the 
said  priests,  so  being  the  chaplains  thereof,  as 
aforesaid,  and  to  bring  them  into  great  contempt 
&c.  among  all  the  Uege  subjects  of  this  kingdom, 
heretofore,  to  wit,  on  &c.,  unlawfully  &c.,  did  pub- 
lish, and  cause  and  procure  to  be  published,  a  cer- 
tain other  false,  scandalous,  and  malicious  libel, 
of  and  concerning  the  said  last-mentioned  rdi- 
gioos  order  and  community,  and  of  and  concerning 
the  abbess  and  nuns  thereof,  and  of  and  concern- 


:^rde9tmt. 

OUmt  Ubd. 
wMi  iiHwit 
toiqjure 
and  ddknne 
Scorton  Nun- 
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ing  the  said  priests,  so  being  the  chapkins  thereof,  n.  v.  Gather- 
in  a  certain  printed  paper  or  writing  containing ^ — 

J  !•   •  ^x         Information, 

divers  false,  scandalous,  and  malicious  matters  a^oown/. 
and  things  of  and  concerning  the  said  last-men- 
tioned religious  order  and  community,  and  of  and 
concerning  the  abbess  and  nuns  thereof,  and  of 
and  concerning  the  said  priests,  so  being  the 
chaplains  thereof,  as  aforesaid,  amongst  other 
things,  according  to  the  tenor  and  effect  follow- 
ing; that  is  to  saj: — 

'*  From  the  strictness  of  the  popish  Jezebels  who 
superintend  the  nunneries,  it  is  not  possible  that 
many  poor  hapless  creatures  can  escape;  but 
all  those  who  do  escape,  confirm  the  truth  of 
each  other's  awful  disclosures;  and  I  again  ask, 
as  one  priest  is  quite  enough  to  attend  to  the 
spiritual  duties  of  the  nunneries,  why  do  so 
many  go  constantly  to  them?  We  should  be  glad 
to  know  how  many  holy  fathers  enter  Scorton 
(meaning  the  house  of  the  said  religious  order  and 
community  called  the  Scorton  Nunnery)  each 
week  on  an  average.  But,  says  a  papist  fox, 
•  *  Is  it  not  a  maxim  in  our  laws,  that  every  man  is 
held  innocent  till  he  be  proved  guilty?'  If  this 
be  the  case,  then^  why  are  any  persons  imprisoned 
before  they  are  tried  and  proved  guilty?  Answer 
that.  "When  a  person  sees  a  fox  prowling  about 
in  the  neighbourhood  of  a  flock  of  geese,  does  he 
wait  till  the  fox  has  killed  half  a  dozen  of  them 
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jt.T.  osftar-  before  be  at  aU  interferes  widi  him? — ^be  oug^t  to 

do  80  aooordiog  to  a  papist's  arguing.     He  has 

»irc0wM.  no  business  to  suspect  or  accuse  the  fox  until  he 
has  destroyed  several  geese,  and  can  be  proved 
guilty;  tbat  is  to  say,  we  are  to  wait  till  the 
horse  is  stolen,  and  then  we  are  very  carefblly  to 
lock  the  stable-door.  I  hesitate  not  to  say,  that 
aQ  things  considered,  it  is  impossible  that  the 
popish  nunneries  should  be  any  less  than  brothek 
for  the  priests,  and  that  the  popish  confessionals 
are  places  of  debauchery  and  pollution.  And  I 
do  say,  that  it  is  a  disgrace  to  tins  professedly 
Christian  country,  that  it  should  harbour  audi 
a  crew  of  polluting,  demoralbing,  and  obscene 
priests  of  the  mother  of  harlots  and  abominations 
of  the  earth.  And,  fellow  Britons!  let  petitions 
be  sent  to  Parliament,  requesting  that  all  the 
harems  of  the  popish  priests  may  be  at  once 
entirely  put  an  end  to.  And  take  care  that  none 
of  your  children  go  to  popish  schools,  or  any  plaoea 
where  they  may  be  in  danger  of  being  entrapped 
and  demoralised  by  the  Romish  apostasy  and  its 
adherents;" 

To  the  great  eeandal  and  mfamtf  of  the  eaid 
laet-mentumed   reUffume   order  and    ooflMimit/y, 
atid  of  the  said  dhheu  and  Nmtu  thereof  and  of 
the  eaid  priests  so  being  the  ChapUdns   thereof 
as  aforesaH  and  in  contempt  &c. 
41*  cmaa.  The  foruth  count  charged  the  defendant  with 
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pobliahing  the  same  libel  as  in  the  first  county  a.  ▼.  oather- 
but  without  mentioning  the  names,  and  then  con-  ^^  ^^^^ 
duded  as  follows:—  SiSt?;"^ 

"Whereupon  the  said  coroner  and  attorney  of  our  ^l^^ffj^d 
said  ladj  the  Queen,  who,  for  our  said  ladj  the  ^S^  ^"^ 
Queen  in  this  behalf  prosecutes  for  our  said  lady 
the  Queen,  prays  the  consideration  of  the  Court  here 
in  the  premises,  and  that  due  process  of  law  may 
be  awarded  against  him,  the  said  Michael  Augus- 
tus Gathercole,  in  this  behalf,  to  make  him  answer 
to  our  said  lady  the  Queen  touching  and  concern- 
ing the  premises  aforesaid/ 


» 


JJderaon,  B. — **  There  are  four  counts  in  this  The  Judge^i 

dli^etioo. 

information.  The  first  count  charges  the  defend- 
ant  with  publishing  a  libel  with  intent  to  defame 
and  vilify  a  certain  religious  order  or  community, 
commonly  called  Scorton  Nunnery,  and  certain 
persons,  (naming  them),  being  the  Lady  abben 
and  Nuns  of  the  said  order,  and  certain  other  per- 
sons being  the  Chaplains  thereof. 

''  The  second  count  chains  him  with  publish- 
ing another  and  a  different  libel^  with  the  same 
intent,  (omitting  the  names). 

''  The  third  count  charges  him  with  publishing 
another  libel,  different  from  the  two  former,  but 
with  the  same  intent,  (omittmg  the  names). 

**  The  fourth  count  charges  him  with  publish- 
ing the  same  libel  as  in  the  first  count,  with  the 
same  intent,  (omitting  the  names). 
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A.  ▼.  Gather- 
cole. 


The  point  is,  whether  this  is  onlj  a  libel  on  the 
whole  Roman  CaihoHc  Chnn^  generallj,  or  on 
Scorton  Nunnery?  In  the  former  case,  the  de- 
fendant is  entitled  to  an  acquittal. 

*'  If  it  be  a  libel  on  Scorton  Nunnery  generally, 
then  the  defendant  must  be  found  guilty  as  to  the 
charge  on  the  4th  count.  It  may  be  on  Scorton 
Nunnery  genially y  and  on  the  inmates  named  in 
parttcular.  In  that  case  the  defendant  is  liable 
to  be  convicted  on  all  the  counts. 

^'  A  person  may,  without  being  liable  to  pro- 
secution for  it,  attack  Judaism,  or  Mahomedanism, 
or  even  any  sect  of  the  Christian  Religion,  (save 
the  established  religion  of  the  country);  and  the 
only  reason  why  the  latter  is  in  a  diflPerent  sitj^* 
ation  from  the  others  is,  because  it  is  the  form 
eatabUshed  by  law,  and  is  therefore  a  part  of  the 
constitution  of  the  country.  In  like  manner.  Mid 
for  the  same  reason^  any  general  attack  on  CAriH" 
iamty  is  the^^bje^  of^crimuial  pro6ectttion» 
because  Christianity  is  the  established  religion  of 
the  conntiy.  The  defendant  here  has  a  right  to 
entertain  his  opinions,  to  express  them,  and  to 
discuss  the  subject  of  the  Roman  Catholic  rehgimi 
and  its  institutions;  but  he  hajs  no  right  to  say  of 
a  particular  body  of  persons,  (e.  g.  the  inhabitants 
of  Scorton  Nunnery),  that  the  place  they  inhabit 
is  '  a  brothel  of  praatilutioni'  for  in  doing  that 
he  is  attacking  the  individual  characters  of  the 
body  of  whom  Scorton  Nunnery  consists. 
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"  Tbis  indictment  charges  the  defendant  with  r.  v.  Gather- 

intending  to  injure  the  character  of  the  prosecu '■ 

tors;  and  every  man,  if  he  be  a  rational  man, 
must  be  considered  to  intend  that  which  mnst 
necessarily  follow  from  what  he  does.  For  ex- 
ample, if  he  cuts  off  the  head  he  must  intend  to 
kill;  if  he  puts  out  an  eye,  to  maim.  You  will, 
therefore,  have  to  say,  whether  it  .was  not  the 
necessary  consequence  of  this  defendant's  act,  that 
an  injury  would  be  inflicted  on  indiyidual  charac- 
ter, and  on  the  reputation  of  the  Lady  Abbess,  and 
the  other  particular  persons  composing  the  Nun- 
nery at  Scorton. 

"  In  considering  this  question,  you  will  further 
observe,  that  a  great  portion  of  this  Ubel  consists 
of  ifuinuations.  Now,  if  a  man  insmuates  a  fact 
in  asking  a  question,  meaning  thereby  to  aasert  it, 
it  is  the  same  thing  as  if  he  asserted  it  in  terms. 

''  If  you  think,  therefore,  that  the  defendant, 
by  asking  the  questions,  here  meant  to  insinuate 
and  to  state,  that  '  infants  are  bom  in  the  NuHr 
nery  at  Scorton,  and  that  holy  fathere  bring  them 
tip  or  murder  the  innocents,*  then  it  is  a  Ubel  on 
those  persons.  Consider,  therefore,  whether  what 
you  have  heard  read  was  intended  by  the  defend- 
ant as  a  mere  illustration  of  his  general  opinion 
expressed  with  regard  to  the  Roman  Catholic 
Church,  or  whether  it  was  his  intention  to  impute 
specifically  to  the  individuals   at   Scorton«   the 
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Jt.T.GaA«r.  oonduct  which  the  language  of  his  pahlication 

suggests. 

**  If  it  was  merely  an  attack  upon  the  Eoman 
Catholic  Church,   and  in  no  respect  an   attack 
on  Soorton  Nunnery,  then  he  is  entitled  to  an 
acquittal,  otherwise  you  must  find  him  guilty." 
Verdict,  Guilty. 


PARTNERSHIP. 


7i 


1811. 


AMmMrin  The  prisoner  was  indicted  for  emhezzlement,  as 
S!SM»%eA  *  ^^^^  ^  *  hanking  firm. 

^SrOovi^hJs  ^*  appeared  from  the  eiridence  of  one  of  the 
nCT^8}'m  p&i*tners  (Mr.  Beck),  that  the  prisoner  should  re- 
mStk  ^^  ccive  one-third  of  his  (Beck's)  share,  being  one- 
MTtnen  fifteenth  share  of  the  whole  profits  of  the  house. 
tSSatoA  to  To  this  the  other  partners  assented.  But  it  also 
ment.  appeared  that  they  considered  the  prisoner  not 

Held,  that         rr  j  r 

thiadid  not    liable  to  them  for  losses. 

make  the 

clerk  a  part-       Scarlett  coutcuded  that  the  prisoner  was  a  part- 
ner to  all  intents  and  purposes. 

RtehardwHy  contra,  argued,  that  this  participa- 
tion in  the  profits  was  merely  a  way  of  augmenting 
his  salary.  That,  however  he  might  be  liable  to 
the  public  for  losses,  still  from  the  agreement  he 

*  For  this  report  the  editor  is  indebted  to  the  kindoest  of 
Baron  Jlderson. 
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was  not  liable  for  losses  to  the  firm;  and  there- 
fore the  embezzlement  being  on  the  firm,  he  is  to 
them  as  a  derk. 

Scarlett,  in  reply,  insisted,  that  it  was  not 
necessary  to  have  a  portion  of  the  capital  to  con- 
stitute a  partnership.  Suppose  no  capital  at  all, 
still  the  partnership  may  exist.  K  Mr.  Beck  had 
died,  the  prisoner  would  not  be  divested  of  interest. 
If  the  other  partners  had  not  known  and  assented, 
then  the  case  would  have  been  different,  but  their 
acquiescence  altered  the  case.  He  was  a  com- 
petent partner  with  Beck.  It  follows,  then,  if 
there  be  a  loss  the  prisoner  will  be  liable.  If  the 
prisoner  had  died  in  the  middle  of  a  year,  his 
representatives  would  have  been  entitled  to  the 
then  balance.  In  point  of  fact  he  signed  the  name 
of  the  firm  and  bound  them  by  that  signature. 

Chancre,  J. — "  The  prisoner  was  no  partner  FbinMothir 
decidedly.  The  case  of  Fairweather  and  Hairiaon, 
quoted  by  Mr.  Scarlett,  was  where  the  person  had 
a  share  of  the  capital.  Besides,  there  it  was  be- 
tween the  parties  and  the  public,  which  is  different; 
for  creditors  have  a  right  peculiar.  The  prisoner 
here  was  only  to  receive  a  sort  of  j9^  centage. 

**  The  agreement  was  assented  to  by  the  part- 
ners, but  merely  as  a  private  agreement  between 
Beck  and  the  prisoner.  Then,  as  to  the  powers 
exercised,  those  are  also  exerdsed  as  managing 
clerk;  therefore,  no  inference  can  be  drawn  from 
them." 
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ApriioiMv  The  learned  Judge  quoted  a  parallel  case  on  the 

TdoS^uzi.  ^^'^®'^  circuit,  before  Wood,  B.,  who  took  the 

2?th^  o3e  *^^vc  Judges'  opinion.    "  In  that  case,"  (he  con- 

AaliS^  tinned),   "  the  prisoner  was  employed  by  a  Mr. 

Sm  oTthe  Fenton,  as  master  of  a  coal-vessel,  who  sent  him 

^took  the  with  a  caigo  of  coals.    The  custom  of  the  trade 

—Held,  that  was,  for  the  person  who  superintended  the  business 

he  was  not  •  i       * 

*i?*^Z!*'^    to  receive  two-thirds  of  the  freidit,  and  the  owner 

j^Hrtor  with  ^ 

udSK'hL'    one-third.    The  prisoner  took  the  whole,  where- 
coDTietofolf  ^P^^  ^®  ^^  indicted  and  convicted.     It  was  ob- 
J^S^^    jected,    on  his  behalf,  that   he  and  the  master 
were  joint  proprietors  of  the  freight.    Bat  a  large 
majority  of  the  Judges  held  the  conviction  right. 
"  Now,  in  the  present  ease,  I  think  the  prisoner 
could  not  have  been  even  charged  by  the  creditors. 
But  we  are  to  consider  the  relation  as  between 
themselves.     He  was  to  receive  a  share  of  the 
particular  profits  of  Beck,  not  of  the  general  pro- 
fits of  the  Jlrm.    The  contract  terminated  at  the 
end  of  every  year.     He  might  then  have  made  a 
fresh  contract.     I  must  overrule  the  objection." 


PERJURY. 


YOKK 


Sum.  AMiwuy  Champney'i  Case, 


1836. 


one  witn«.        p^^  Coleridae,  J.—"  One  witness  in  perjury  is 

in  jjerlury  ^   '  •  i 

S2i«,  *?*''  ^^'  sufficient,  unless  supported  by  circumstantial 
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evidence  of  the  strongest  kind;  indeed,  Lord  Ten* 
terden,  C.  J.,  was  of  opinion,  that  two  witnesses 
were  necessartf  to  a  coniriction*." 


PRACTICE. 


X 


Lakcastbr 


Blackburn  v.  Hargreave.  ym  sw^^aS^, 


The  plaintiff  sued  in  forma  pauperis. 


1828. 


Ifa  wiUMM 

A  witness  was  called,  who  refused  to  answer  havin^'lSmie 
unless  his  expenses  were  first  paid  to  him.  other  bud- 

Hullock,  B.,  expressed  his  regret,  that  he  ^<^£SUb^^ 
no  power  to  make  him  answer  without  his  ex-  HJ^S^ILML 

*  ■  expenMs  De 

penses  heing  tendered,  notwithstanding  the  plain-  °^'  tendered. 
tiff  sued  in  forma  pauperis.  But  he  said,  that  if 
the  witness  came  on  other  business,  and  being 
in  court  was  put  into  the  box,  he  should  hold 
him  bound  to  answer;  and  he  accordingly 
had  him  sworn  to  that  fact.  The  witness  de- 
posed, that  he  came  in  relation  to  the  cause  in  ques- 
tion, and  for  no  other  purpose;  and  that  he  should 
not  have  come  unless  he  had  received  a  subpoena 
from  the  defendant.  That  he  had  been  subpoenaed 
hj  both  parties,  but  had  refused  to  come  for  the 
plaintiff  because  he  would  not  pay  his  expenses. 
Brougham  then  called  him  as  a  witness  for  the 


*  The  same  was  ruled  by  the  same  learned  Judge,  in 
Re*  T.  Wighy,  Monday,  Feb.  9,  1835. 
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tiff;  and  HuUoek,  B.,  bdd,  that  he  was  bomid 
to  answer*. 


YOEK 


Anonynuma, 


tttota^^       The  prisoner  was  charged  with  felony. 
aieiads»tA       On  application  made  to  postpone  the  tiiil  oo 
^Sn?itaiAi  *w»ount  of  the  absence  of  the  prosecutor,  who  it 
on MomuH^  was  alleged  was  a  material  witness, 
Mifieflftfie       Parke,  B.,  granted  the  application,  and  refused 
proMcu  r.     ^  allow  the  prisoner  to  go  at  lai^  on  his  own 
recognisances;  observing,  (on  Croir'^t  ^^''^^"S 
cited  as  an  authority),  that  it  was  discretionary  in 
the  Judge,  and  that  each  case  must  be  goTerned 
by  its  own  drcumstances. 

In  Crow's  case,  Littledale,  J.,  refused  to  make  the 
prisoner  find  sureties  to  appear  and  take  his  tnai 
at  the  following  assizes,  the  prosecutor  hariDg 
left  England  on  his  own  private  affurs,  knowiD^ 
that  the  trial  would  be  called  on  at  the  then 
assizes. 


*  In  JL  T.  Sadler,  4  C.  &  P.  218,  a  dutmedoa  «ai 
attempted  to  be  drawn  by  couDsel  between  a  civil  and  i 
criminal  cate.  lAiiUdalet  J,,  without  determining  the  poia^ 
held,  that  an  indictment  for  stopping  np  a  footway,  which 
tiut  was,  mast  be  taken  to  be  a  criminal  ease  quead  kec. 

f  Uwin's  a  C.  1.11. 


1' 


7 
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_  . ,    ^  YOEB 

.   Dennis  Case,  sp.  AmttM, 

•     '  1887. 

Hon.  /.  S.  Wortley  for  the  pro8ecation>  (with  ^JJ^f^" 
whom  was  Raines),  proposed  to  give  in  eridence  JSlSSte  b^ 
the  prisoner's  examination  before  the  magistrate.    S? thedl^^ 

BUm  objected,  that  the  whole  of  the  depositions  totSTd^^, 
in  reply  to  which  that  examination  was  taken  cotiti«cUo' 

have  the  de^ 

ought  first  to  be  read.     He  compared  this  to  the  podtiau 
case  of  a  conversation,  the  whole  of  which  must  natter  of 

eoune,  u|ioif 

be  given  in  evidence,  otherwise  how  would  itjjjjj^^jj- 
appear  that  the  statement  of  the  paa«Mfi4Ma  not  S^^f  ^^ 
with  reference  to  a  totally  different  state  of  facts,  toui^y'^ 
This  might  be  a  iiai»  psiatj  b«t  it  was  so  because  S^SStos, 


the  practice  had  been  changed.     Formerlgrf^t  was  to  hJn  M«m 
of  w&  iBipofftaBee  whether  the  depositions  were  put  pianatioiu' 


in  by  the  prosecutor  or  by  the  prisoner; 
makes  the  difference  of  the  right  to  reply*. 

Patteson^  J. — '*  I  have  no  doubt  upon  the 
point.  Thu  is  not  a  part  of  the  res  gesUs,  The 
prisoner's  statement  is  not  an  answer  to  the  depo- 
sitions but  to  the  charge.  The  general  rule,  there- 
fore, as  contended  for,  I  deny;  but  if  it  appears 
that  the  prisoner's  statement  has  reference  to  any 
particular  deposition,  she  has  a  right  to  have  that 
read  in  explanation  of  her  statement." 

Some  of  the  depositions  were  afterwards  read 
accordingly. 

*  By  reason  of  the  passing  of  the  prisoner's  coansel  act, 
6  *  7  W.  4,  c.  1 14.    See  post,  p.  262,  n. 
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NSWCAftTLK 

Sp.  Atrizett 
1838. 


The  prose- 
cuting coun- 
■el  ought 
not  to  reply 
where  vft- 
TMunue 
called  to 
character 
only.    The 
rule  is  the 
same  now  aa 
before  the 
priioners' 
counsel  act. 


Pattewn^s  Case.K^ 

The  prisoner  was  charged  with  felony. 

Wilkinson  called  witnesses  to  speak  to  the  pri- 
soner's character,  and  to  that  alone. 

T.  Greenwood mshedto  reply;  hut,  doubting  the 
propriety  of  the  practice,  requested  the  opinion  of 
the  Judge. 

Patteson,  J. — "  I  think  it  desirable  to  lay  the 
rule  of  practice  down  broadly  as  regards  the  reply 
wner^ntnesses  are  called  to  character  alone,  and 
that  is,  that  there  should  be  norgg/y.  I  think  the 
same  nde  should  be  followed  now,  as  was  obserred 
before^the  statute*;  though  in  strictness  the 
egsts  now  as  it  existed  then." 


6  dc  7  W.  4,        *  6  &  7  W.  4,  c.  1 U,  intituled,  *'  An  Act  for  enabling  Per- 
Mners'  oDun-  sons  indicted  for  Felony  to  make  their  Defence  by  Counsel  or 
sd  act.  (1836).  Attorney;"  Be  it  enacted,  "  That,  from  and  after  the  first  day 
of  October  next,  all  persons  tried  for  feloniea  shall  be  ad- 
mitted, after  the  close  of  the  case  for  the  prosecution,  to  make 
fiill  answer  and  defence  thereto,  by  counsel  learned  in  the 
law,  or  by  attomies  in  conrtB  where  attomies  practiae  as 
counsel. 
heet  2.  "  '^'^d^^  it  further  declared  and  enacted,  that  in  all  eases 

of  summary  convictions,  persons  accused  shall  be  admitted 
to  make  their  full  answer  and  defence,  and  to  have  all  wit- 
nesses examined  and  cross-examined  by  counsel  or  attorney. 
Sect  3.  "  And  be  it  further  enacted,  that  all  persons  who,  after 

the  passing  of  this  act,  shall  be  held  to  bail,  or  committed  to 
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R.  V.  Barrett  and  Others,  ^  York 

sp.  .outset  t 
1838. 

The  defendants  were  indicted  at  the  Wetherhy  in  a  criminal 
Quarter  Sessions  for  a  forcible   entry  and  riot,  theprose- 

*^  cutoT  has  re- 
»_^__^  moved  the 

prison,  for  any  offence  against  the  law,  shall  be  entitled  to 
require  and  baye  on  demand  (from  the  person  who  shall 
have  the  lawfal  custody  thereof,  and  who  is  hereby  required 
to  deliver  the  same)  copies  of  the  examination  of  the  wit- 
nesses respectively  upon  whose  depositions  they  have  been 
so  held  to  bail  or  committed  to  prison,  on  payment  of  a 
reasonable  sum  for  the  same,  not  exceeding  three-halfpence 
for  each  folio  of  ninety  words:  Provided  always,  that  if  such 
demand  shall  not  be  made  before  the  day  appointed  for  the 
commencement  of  the  assize  or  sessions,  at  which  the  trial 
of  tfae  penon  on  whose  behalf  such  demand  shall  be  made 
is  to  take  place,  such  person  shall  not  be  entitled  to  haver 
any  copy  of  such  examination  of  witnesses,  unless  the  Judge 
or  other  person  to  preside  at  such  trial  shall  be  of  opinion 
that  such  copy  may  be  made  and  delivered  without  delay 
or  inconvenience  to  such  trial;  but  it  shall,  nevertheless,  be 
competent  for  such  Judge  or  other  person  so  to  preside  at 
such  trial,  if  he  shall  think  fit,  to  postpone  such  trial  on 
account  of  such  copy  of  the  examination  of  witnesses  not 
having  been  previously  had  by  the  .patty  charged. 

".  And  be  it  further  enacted,  that  all  persons  under  trial  Sect.  4. 
shall  be  entitled,  at  the  time  of  their  trial,  to  inspect,  with- 
out fee  or  reward,  all  depositions  (or  copies  thereof)  which 
have  been  taken  against  them,  and  returned  into  the  Court 
before  which  such  trial  shall  be  had." 

The  act  received  the  royal  assent  on  the  20th  August, 
1836. 
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ramd^       The  record  was  removed  by  certiorari^  and  sent 
*'?^*'"  down  to  York  for  trial. 

pat  off  bv 

2?Sf  Gaf*       Ateherley,  Serjt.,  and  Sir  G.  A.  Lemn,  for  the 

^^^f!^^  defendants,  moved  to  put  off  the  trial,  on  the 

c^thed^    ground,  that  a  material  witness  was  unable  to 

attend,  in  consequence  of  a  sadden  and  serious 

accident. 

The  motion  was  granted,  and  thereiqion  Dam- 
das  and  R.  Halt,  applied  on  behalf  of  the  proW' 
cutor  for  the  costs  of  the  day. 

PaitewHy  J. — '<  That  would  have  been  so  if  it 
had  been  the  defendant's  certiorari;  but  as  it  is 
the  prosecutor's  certiorariy  the  defendants  will  not 
be  hable  to  pay  costs,  even  if  convicted. 

"  In  the  present  case  they  are  prevented 
from  proceeding  to  trial  by  the  act  of  God.  1 
have  no  power  to  make  them  pay  the  costs  de' 
manded,  i)or  would  it  be  reasonable  to  do  so,  if 
I  had." 


Bum.  AtaisM,  ^-  ^*  Sortctt  otul  Others . 

183B. 

Where  an  in-      The  defendants  were  indicted  at  the  Wetherfoy 
been  removed  Q^arter  Scssious  for  fordble  entry  and  riot.    Hie 

andMntdown  .  .    .  xi. 

for  trial  at  a    indictment  was  removed  by  certiorari  mto  tbe 

Queen'sBendi  ^ 

record,  thede- Court  of  Quccn's  Bcnch,   and  the  Niti  Prna 

feadaatcan-  ^  ' 

hu  Tea^not  ^^^^  stood  for  trial  at  the  present  assizes.  When 

ptedTgSiuty.  ^®  ^^^^^  ^^  called  on,  Dundas,  (with  whom  was 

B.  HaU)t  for  the  prosecutiony  stated,  that  it  had 
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been  agreed  that  the  defendants  should  withdraw 
their  plea  of  not  gnilty  and  plead  guilty. 

Jlderson,  B. — *'  In  that  case  you  must  with- 
draw the  record,  for  there  is  nothing  to  try.'  The 
proper  course  is,  to  take  a  verdict  of  guilty  by 
consent." 

This  was  assented  to  by  Ateherley^  Serjt.,  (with 
whom  was  Sir  G,  A.  Lewin),  for  the  defendants. 
The  jury  were  accordingly  swom«  and  a  verdict  of 
guilty  taken  without  any  evidence  being  offered. 


Turner's  Case.  ^"iiili 

1837. 

Otter  moved,  that  the  clerk  of  the  peace  be  An  indict- 

ment  found 

directed  to  hand  over  to  the  derk  of  arraigns,  an  at*eMiont,in 

®  the  county  of 

indictment  for  perjury  found  at  the  last  quarter  23'*bJ*;Jf" 
sessions,  and  that  a  bench  warrant  might  issue  to  the  uciBe*^ 
bring  the  defendant  into  custody,  in  order  to  his  SS^^ifTt 
being  committed  to  the  county  jail.  by  the  ju*^ 

Aldersan,  B. — "  I  have  no  power  to  remove  the  be  tried  as  a 
indictment,  except  by  certiorari;  and  I  see  nocouneatthe 
reason  for  doing  any  thing  of  the  sort.  If,  indeed, 
the  justices  of  the  county  had  remitted  the  in- 
dictment to  the  assizes,  for  the  purpose  of  being 
tried  here,  I  should  have  tried  it  as  a  matter  of 
course*. 

*  Upon  the  authority  of  A.  t.  WethereU,  R.  &  R.  C.  C.  38 1 ; 
1  L.  C.  C.  208. 

N 
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LAxrASTK  r      1  ^      r^ 

sp.Asgizes.  Jome  8  Lose. 

1837- 


The  Judge*        An  indictment  for  the  non-repttr  of  a  highway, 
^S^}.^^^^    was  found  at  the  Quarter  Sessions^  and  removed 

the  County  ^  ' 

LancilteJf     ^^  ^^  ^""^  ®^  ^^^**  ®^  ^®  Crown  for  the 

piwer"2^   comity  palatine  of  Lancaster. 

dicttnlnt  ta~        AddMon^  Jo8.,  HOW  moved  to  have  the  trial  at 

that  court  for  j  •   -.«^^«i 
thenon-repalr  I»iverp00l. 

to  te\ned«t       Per  Alderwfty  B. — •*  We  have  not  the  power  to 

.iverpoo       QYdet  it  to  be  tried  at  Liverpool.  The  parties  must 

remove  the  record  into  the  King's  Bench,  and 

apply  for  an  order  to  try  it  at  Liverpool." 

Order  in  The  learned  judge  then  referred  to  the  order  in 

council  of 

25  June,  1835,  council  of    25th  June,  1835,    for  dividing  the 

for  dividing  ^ 

the  county  of  countv  of  Lancaster  into  two  divisions   for  the 

Lancaster  ^ 

dithiom  for   ^^^^^^g  ^f  the  assizes.    The  clauses  applicable  to 
onhJ*2!iSs.  ^^  *^**®  i^  question  are  as  follows: — 

*'  Nothing  herein  contained  shall  extend  to 
issues  upon  indictments  or  proceedings  removed 
into  the  Court  of  Pleas  of  the  Crown  at  Lan- 
caster, which  shall  be  tried  at  the  assizes  held  at 
Lancaster y  as  heretofore." 

Again — ''  It  is  farther  ordered,  that  in  all  cases 
of  indictments  removed  into  the  King's  Bench  at 
Westminster  by  certiorariy  and  in  all  cases  of  in- 
formations triable  at  the  assizes,  for  offences  alleged 
to  have  been  committed,  or  matters  alleged  to  have 
arisen  in  the  said  county  palatine — the  trial  of  any 
issue  arising  therein  shall  take  place  at  the  assises 
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held  at  Lancaster,  unless  the  court  in  which  such 
infonnation  shall  be  filed,  or,  in  case  of  indictmort, 
the  said  court  of  King's  Bench,  or  any  judge  of 
the  said  courts  respectiyelj,  or  any  judge  of  the 
said  court  of  Common  Pleas  at  Lancaster  shall 
otherwise  order." 


RAPE. 


York 

Brool^i  Case.  *^i^*" 


The  prisoner  was  chained  by  a  married  woman  QuAre  if 
with  having  committed  a  rape  upon  her;  but  she  expxcuiy 
admitted  that  he  had  penetrated  only  a  little  way,  theofitoceof 
and  that  there  was  no  emission.  pfete  under 

9G.4.C.3I, 

Sir  G,  A.  Lewiriy  for  the  prisoner,  objected,  »•  *^' 
that  the  direct  negative  being  thus  proved,  the 
case  fell  to  the  ground.  He  contended,  that  the 
statute  9  Geo.  4,  c.  31,  had  not  altered  the  charac- 
ter of  the  offence,  but  simply  thrown  the  burden 
of  the  emission  on  the  accused,  after  proof  of  pene- 
tration by  the  prosecutor. 

Patieson^  J. — *'  The  Judges  have  distinctly  held  ;^ 

in  Cox'm  case*,  that  proof  of  penetration  is  suf- 
fident  notwithstanding  emission  be  negatived.' 

*  1  M.  C.  C.  337. 
N  2 


» 
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I 


Sir  G»  A,  Lewin  su^ested  to  the  learned  Judge 
that  Cox*  8  ewe  was  not  arpiedbefore  the  Jndges 
by  coqiisel,  and  that  doubts  as  to  the  prophet  j 
of  the  decision  were  said  to  be  entertained  by 
two  learned  Judges  who  were  not  present  at  the 
meeting. 

PtUtewn,  J. — "  It  is  true  that  the  case  was  not 
argued,  but  still  I  cannot  act  against  their  deci- 
sion." The  learned  Judge  afterwards  said,  that  if 
it  should  prove  necessary  the  case  should  be 
further  considered.  The  prisoner  was,  however, 
acquitted. 


ROBBERY. 


nuRMAii  Lennox  and  Fybwt^s  Case. 

Hum.    AtJtizn,  *' 

1H34. 

If  m  indict-"      The  prisoners  were  indicted  for  robbing  William 

ment  follow 

the  word*  of  Mastertou. 

a  iiiatute 

which  merely 

increaw*  the  rr^i       t  ^t. 

iiuiiiKhmetit.       The  Indictment  ran  thus: — 

the  oiuiiwion  

ji'i^^wm  *'  With  force  and  arms,  at  the  parbh  aforesaid, 
«rtVvild^  in  and  upon  one  W.  M.  did  make  an  assault,  and 
f^iet^oM*'    him  the  said  W.  M.  then  and  there  feloniously 

por't*aUking  did  ROB  of,  &C. 

The  indictment  did  not  conclude  with  the  usual 
averment,  "  against  the  Jbrm  of  the  statute.** 
Wilkinson  and  Watson^  for  the  prisoners,  ob- 
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jected,  that  it  ought  to  have  averred,  either  that 
the  act  was  committed  with  *^ force  a$id  violence"         ^ 
gr^thatthifr  paiity  waa put  in  "^or/'.sucb.boing 
the  form  which  the  precedents  pointed  out.  ^ 

Sir  G.  A,  Lewin,  for  the  prosecution,  contended, 
that  the  word,  *'  rob,**  necessarily  imported  that 
the  act  was  accompanied  hy  violence.  If  not, 
what  meaning  had  it  ?  The  words  of  the  7  &  8  1^%^^^^* 
Geo.  4,  c.  29,  s.  6,  are,  *'  If  any  person  shall 
rob  any  other  person  of  any  chattels,"  &c.  The 
statute  furnishes  no  explanation  of  the  term  rob. 
By  what  rule,  then,  is  it  to  be  defined,  except  by 
the  common  law  ?  At  common  law  it  is  a  well- 
known  term  of  art,  signifying  a  Uking  by  violence. 
He  cited  Trapahav^s  c<ue*. 

*  1  Leach,  427.    W.  T.  wa8  indicted  on  3  &  4  W.  3,  c.  9,  3  ft  4  W.  3, 
s.  1,  for  breaking  and  entering  a  dwelling-house  in  the  day 
time,  and  stealing  therein  certain  articles,  no  person  at  the 
time  being  therein. 

The  words  of  the  3  &  4  W.  3,  are,  "  If  any  one  shall  rob 
any  dwelling-house  in  the  day  time,  any  person  being 
therein  "  &c. 

It  was  objected,  that  the  words,  **  breaking  and  entering'' 
were  not  in  the  stat.,  and  could  not  be  supplied  by  the 
word  "  rob." 

Gould,  J. f  delivered  the  opinion  of  the  Judges  as  follows: — 

"The  word  rob,  in  legal  construction,  always  includes 
the  idea  of  'force  tmd  violence  ;*  where  breaking  and  enter- 
ing the  house  is  necessary  to  constitute  the  crime,  it  has 
always  been  held,  that  those  ingredients  are  included  in  and 
implied  by  the  word  rob." 
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Lord  Lyndhurst,  C.  B. — '*  I  indine  to  think 
the  indietmefit  insufficient;  but  I  will  not  decide 
upon  it  before  to-morrow  morning."  On  the  M- 
lowing  day  he  stated  his  determination  to  reserre 
the  point. 

At  the  S|mng  Assizes,  Mareh,  1835,  Parke,  B., 
deiivered  the  following  judgment  t-^ 

**  Lord  Lyndhur9t  had  intended,  if,  on  consider- 
ation, he  thought  it  doubdkiU  to  refer  this  question 
for  the  decision  of  the  Judges;  but  he  has  oon« 
ftrred  with  some  of  them,  induding  myself,  and 
we  are  of  opinion,  that  it  waa  sufficient  to  follow 
7&8G.4,  the  words  of  the  statote  7  &  8  Geo.  4,  c.  29^ 
8.  6;  and  that  it  is  tmnecessary  to  pronoxmoe 
whether  the  objection  would  ha^e  been  good  upon 
demurrtf  ,  ance  it  must  be  considered  in  arrest  of 
judgment  after  verdict,  though,  in  point  of  fact, 
taken  before  verdict,  as  is  from  courtesy  and  con- 
venienoe  commonly  done  and  allowed,  though  not 
strictly  regular.  And  such  being  the  case,  the 
omission  of  a  more  particular  description  of  the 
offence  is  cured  by  7  Greo.  A,  c.  64,  s.  21." 

The  learned  Judge  then  mentioned  the  case  of 
R.  V.  Chatbum*f  which  was  an  indictment  for 
murder  and  a  conviction  for  manslaughter;  there, 
the  prisoner  was  transported  for  life,  though  the 
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words  contra  fonnam  were  omitted.  The  reason 
was,  as  in  this  case^  that  the  punishment  only  is 
varied. 

Judgment  of  death  was  then  recorded. 


Rqfety's  Cane.  ^HiSi;" 

1838. 

The  prisoner  was  indicted  under  the  3rd  sect,  where  gevenii 

are  f  ndleied 

of  1  Vict.  c.  87,  which  enacts,  &c.,  "  That  who-  M  ««***v, 
soever  shall,  being  armed  with  any  offensive  weapon  J^J^wt 
or  instrument,  rob,  or  assault  with  intent  to  rob  {^SSf but 
any  person,  or  shall  together  with  one  or  more  oi^^ofthe 
permm  or  peraom  rob,  or  assault  with  intent  to  ^ESi^iT' 
rob  any  person,  or  shall  rob  any  person,  and  at  averred  that 

.  ,  J   K^  '  he  committed 

the  time  of,  or  immediately  before,  or  immediately  theoffienoe. 

J  '  J   **  together  tvltk 

after  such  robbery,  shall  beat,  strike,  or  use  any  <"*«•«•" 
other  personal  violence  to  any  person,  shall  be 
guilty  of  felony;  and  being  convicted  thereof  shall 
be  liable,  at  the  discretion  of  the  court,  to  be 
transported  beyond  the  seas  for  the  term  of  his  or 
her  natural  life,  or  to  be  imprisoned  for  any  term 
not  exceeding  three  years.*' 

The  evidence  was,  that  the  prisoner  committed 
the  act  together  with  othere,  (who  were  not  appre- 
hended), but  it  was  not  so  charged  in  the  indict- 
ment. The  question  was,  whether,  in  order  to 
bring  him  within  the  higher  penalty,  it  ought  not 
to  have  been  specially  averred. 
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Patteson,  J. — Where  sereral  are  indicted  for 
committing  the  offence,  it  is  not  necessaiy  to  aver 
that  they  were  together:  hut  if  one  be  indicted 
alone  who  committed  the  act  together  with  othen^ 
it  is  proper  that  it  should  be  so  averred *." 


SHBEP-STKALING. 


CUMBBR- 

sp.  Aadam,  M'CuUy's  Cose,  V 

Thewotd  The  indictment  charged  that  prisoner  shragh- 

!LS^««M-  tered  a  sheep  with  intent  to  steal  the  carcase. 

and  includes  There  was  no  eyidence  to  shew  whgj 

all  ages  and 


wet^^T^^^e. 
/Jj^J^w-  Sir  G.  A.  Lewin,  on  the  authority  of  Rex  t. 


Pudde/ootff  contended,  that  the  prosecutor 
bound  to  prove  the  eex;  the  statute  having  used 
the  several  terms,  ram,  ewe,  sheep,  and  lamb. 

Pattesan,  J.,  inclined  strongly  in  favour  of  the 
objection  on  the  authority  of  the  case  cited,  but 
thought  he  ought  not  to  withdraw  it  from  the 
jury.  He  intimated,  however,  that  in  the  event 
of  a  conviction,  he  would  reserve  the  point. 

*  In  Doran  and  Others*  case,  charged  with  robbery  under 
the  same  section,  at  the  Liverpool  Aaaixei  following,  the 
learned  Judge  held  the  same,  and  recognised  his  former 
decision. 

t  R.  &  M.  C.  C.  247. 


s^ 
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The  prisoner  was  convicted,  and  the  learned 
Judge  respited  the  judgment  in  order  to  take  the 
opinion  of  the  Judges. 

InTrin.Term,  1 838,  a  largemajority  of  the  Judges 
decided  that  R,  v.  Puddefoot  was  had  law ;  and  that 
the  word  *'  sheei)"  must  be  taken  to  include  all 
?exes,  notwithstanding  the  words,  raniy  ewe,  &c., 
are  mentioned  in  the  statute.  The  conviction  was 
accordingly  affinped,  and  the  prisoner  at  the  fol- 
lowing assizes  was  sentenced  to  15  years'  trans-* 
portation*. 


THREATENING  TO  ACCUSE,  &c. 


Robinson* s  Case.  ^  YonK 

Sp.  Aulwtt 
1837. 

The  prisoner  was  indicted  on  the  stat.  7  &  S  Theword 

«<  0CCTM9"  is  to 

Geo.  4,  c.  29,  s.  8,  for  accusing  the  prosecutor,  be  commied 

to  have  the 

one  Henderson,  of  Scarborough,,  of  an  attempt  to  iaiiMenuiMii]i|[^ 
4»mmit  an  infamous  crime,  with  intent  to  extort  ^^JJ^^J^-*' 

c.  39,  S.8. 

money  from  the  said  Henderson. 

The  evidence  was,  that  he  had  gone  to  the  pro- 
secutor, and  said,  "  Give  us  our  drinking,  and 
w^ll  say  nothing  about  it.*' 


*  In  Puddefoot* 9  case,  six  Judges  were  of  opinion,  that  the 
•ex  of  the  animal  ought  to  be  proved,  and  five  were  of  a 
contrary  opinion. 

V  3 
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The  prisoner  had  introdneed  the  ooovenatioii 
bj  asking  the  prosecator,  what  he  would  do  if  he 
saw  two  persons  in  a  certain  sitnatiany  which  he 
described  by  gestnres^  (the  meaning  of  which 
could  not  be  mistaken)* 

The  prosecutor  answered,  '*  ^^7?  I  should  gj 
up  to  them:"  upon  which  the  prisoner  said,  <'  Yam, 
nr,  were  one  of  them  J'  The  prosecutor  thereapon 
gave  the  prisoner  3s.  6d.y  upon  which  the  prisoner 
said,  "  That  won't  do:  there  are  two  of  tw/  we 
must  have  a  eovereiffn,** 

The  prosecutor  then  went  into  his  house  and 
brought  out  a  sovereign,  and  gave  it  to  the  pri- 
soner, receiving  back  from  him  the  3«.  6d, 

The  jury  found  the  prisoner  guilty,  but  recom- 
mendedJuBLtQ,Pggrcyi  //  o^  >ccQgpt  of  the  prose- 
cuto^gjIgi^ad^wg^CTonhisoj^^hgji^ 

Sir  G.  A,  LewiHy  for  the  prisoner,  moved  in 
arrest  of  judgment. 

He  contended,  that  the  word  "  aeeuse,**  most 
be  construed  to  mean  the  preferring  a  char^ 
before  a  tribunal  competent  to  entertain  it"^. 

Pa^eeon,  J.,  was  at  first  inchned  to  think,  that 


*  The  words  of  the  stat.  are,  *'  If  any  penon  shall 
or  threaten  to  aeeuse,  or  shall  knowingly  send  or  deliver  anj 
letter  or  writing,  accusing,  or  threatening  to  aoeose,  any 
person  of  any  crime,  punishable  by  law  with  death,  trans- 
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the  word  as  used  in  the  first  instance  in  the  act  of 
parHament  must  be  taken  in  the  popular  sense,  and 
be  considered  to  mean  the  same  as  to  impute  or 
alleae,  and  in  the  second,  in  the  techmcaTsense 
contended  for.  It  was,  however,  strongly  urged 
upon  him,  that  the  legiskture  could  hardly  have 
intended  to  give  two  meanings  to  the  same  word 
in  one  penal  enactment,  and  that  it  would  be  a 
dangerous  doctrine  to  uphold.  Upon  this  the 
learned  Judge  said,  he  would  take  time  to  consider 
the  point  before  be  gave  his  judgment. 

On  the  following  day  he  stated,  that  he  had 
come  to  the  opinion,  that  the  word-  "  accuse'* 
was  in  both  instances  to  be takeni^n^opular 
[VIZ.  tntnute) ;  and  that  that  bemg  so,  the 
evidence  would  sustain  the  conviction*. 


porution,  or  pillory,  or  of  any  astanlt  with  intent  to  commit 
any  rape,  or  of  any  attempt  or  endeayour  to  commit  any 
rape,  or  of  any  infamoiu  crime  as  hereinafter  defined,  with 
a  view  or  intent  to  extort  or  gain  from  such  person  any 
chattel,  money,  or  valuable  security;  every  such  offender 
&c" 
*  See  R.  V.  FuUfr,  R.  &  R.  C.  C.  40S. 
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TRAVERSE. 


sJjIS^  ^oieph  Lee'9   Case. 

1834. 


A  priMDer         The  prisoner  was  indicted  for  maliciously  cut- 

acquitted  of  a    . 

fekmT,  aod    ting  and  wounding,  &e.,  and  was  acquitted. 
M|v>«o«de-       The  learned  Judge  before  whom  the  trial  was, 
^i^l'SoSS'  directed  a  bill  to  be  preferred  for  an  aggravated 
the«m»*n-   ^s<^^^  which  was  done;  and  upon  the  bill  being 
■**^  found  by  the  grand  jury. 

Sir  G,  A.  Lewin  applied  that  the  defendant 

might  be  admitted  to  bail. 

AldersoTiy  B. — **  He  has  not  pleaded.    He  most 

first  plead  and  traverse.*' 
eo  G.  3^  Sir  G.  A,  Lewin  referred  the  learned  Jodee  to 

1  o.  4,  c  4,  ^^ 

■*  ^  the  Stat.  60  Geo.  3  &  1  Greo.  4,  c.  4,  s.  3,  and  ocm- 

tended)  that  he  was  not  bound  to  plead  at  the 
then  assizes,  not  having  been  in  prison  on  the 
present  charge,  and  not  having  been  held  to  bail 
for  twenty  days  before  the  assizes.  He  cited 
GrubhiiCs  case,  Lewin  C.  C.  314,  where  the 
same  point  had  been  heldhy Baifley,  J. 

J.  B,  Greenufood,  for  the  prosecution,  insisted 
that  he  was  not  entitled  to  the  privilege  claimed. 
But  Alderson,  B.,  on  looking  into  the  statute, 
thought  otherwise,  and  bail  was  accordingly  taken. 
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Caulxslb 

HcwbohCb  Case,  ^^I'ro^"**' 

The  prisoner  had  been  required  by  the  magia-  Apowm 

.    -       under  rteogtU- 

trate,  before  whom  he  was  charged  with  a  misde-  '**»^p^'  ^ 
meanor,  to  enter  into  a  recognisance  to  appear  at  {Jjj^^^^jjj*" 
the  assizes,  (to  be  held  within  a  fortnight  of  the  SjilSjSJ^" 
tune),  and  answer  such  indictment  as  should  be  g;^^  *^ J  ^3^ 
found  against  him.  ^^^^\j 

An   indictment  was  found  against  him  for  KtZZSt^tfi^ 

next  auiiet. 

conspiracy. 

Upon  his  being  called  upon  to  plead, 

Sir  G.  A,  Lewin  moved  that  he  should  be  ad-  ' 

mitted  to  bail  without  pleading,  agreeably  to  the 
Stat.  60  Greo.  3  &  1  Geo.  4,  c.  4,  s.  3,  he  not 
hafjinff  been  in  custody  or  held  to  bail /or  twenty 
days  before  the  assizes. 

Parke,  B.,  was  of  opinion,  that  this  case  was 
not  provided  for  by  the  statute.  That  the  statute 
did  not  exempt  a  party  from  pleading  who  was 
under  recognisance  prior  to  the  first  assizes,  though 
within  twenty  days.  But  that  it  only  exempted 
him  from  taking  his  trial  at  those  assizes. 

**  Further,  he  considered  the  exemption  from  Tbeexemp- 
pleading  to  apply  only  to  the  case  where  a  party,  Pjgj** Jf  ■!*■ 
not  having  been  in  custody,  and  not  having  been  J^*i*JJw[S 
held  to  bail  or  bound  in  recognisance  before  the  toiSjeiffSd 
assizes,  is  held  to  bail  at  the  assizes  to  appear  and  i^^^i^Sbn' 
try  it  at  the  follounng  assizes^. 

*  WakfJUUTttati,  I  Lewin,  C.  C.  311;  Grubbin't  ease.  Id. 
314. 
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VENUE— (COUNTY  CORPORATE), 


Erringtcn  and  Others*  Case. 


JimwcAathM- 
opok-Tykb 
and  Coanty 
of  the  HoiM, 

108. 

Neivatttie.        The  piisonen  were  indicted  in  the  town  court 
a  ooimty  cor-  of  Newcastle-upon-Tvne  for  the  mnrder  of  WflKam 

porate,  within  '^  '' 

7  G.  4,  c.  46,   Lee. 

•.12.  . 

The  act  which  caused  the  death  of  the  deceased 
was  committed  in  Gateshead,  in  the  connlj  <ii 
Durham,  but  the  death  took  place  in  the  infirmiuT 
in  Newcastle-npon-Tjme. 

Newcastle-upon-Tyne  is  a  county  corporate. 
A  doubt  was  suggested,  whether  as  such  it  was  a 
county  within  the  contemplation  of  the  statute*. 

WUkinsan,  Knowles,  and  Matthews,  were  for  the 
prisoners,  but  the  point  was  not  raised. 

Patteson,  J.,  however  required  it  to  be  proved 
that  the  infirmary  was  within  the  limits  of  tbf 
said  town  and  county. 


*  7  Geo.  4.  c.  04,  a.  12.  •*  Where  aoy  felony  or  nut- 
demeanor  shall  be  committed  on  the  boandary  or  boun^' 
ariea  of  two  or  more  coanties,  or  within  the  distance  of  5M 
yards  of  any  snch  boandary  or  boundaries,  or  shall  he  h^ 
tfi  0fi«  eouiUg  tmd  completed  in  unatker^  eyerj  such  ftloiy» 
&c.,  may  be  dealt  with,  inquired  o^  tried,  determined,  aoi 
punished  in  any  of  the  said  counties,  in  the  same  maBW'' 
if  it  had  been  actnally  and  wholly  conunitted  thereiO'"'' 
See  Rex  v.  WtUh,  R.  &  M.  C.  G.  176,  where  the  boroofh 
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WakefiekTs  and  Others'  due.  V^^iSir 

'"1887. 

The  defendants  had,  hy  frandulent  means,  ob-  Thecompe- 

tency  of  % 

tained  possession  of  the  person  of  Miss  ^^^^^^*£^^ 
Tamer,  and  carried  her  off  to  Gretna  Green;  S?"™*»»*"JL 

'  '  himoo  ihe 

where,  by  fabe  representations,  she  was  persuaded  ^^S^ 
to  go  through  the  ceremony  of  a  Scotch  marriage,  ^'"■^ 
and  become  the  wife  of  Edward  Gibbon  Wake- 
fiehl. 

The  defendants  were  afterwards  indicted  for  a 
conspiracy,  (for  the  particolars  of  which,  see  ante^ 
p.  I),  and  the  counsel  for  the  prosecution  pro- 
posed to  call  Miss  Turner  as  a  witness.  Upon 
which  Scarlett  rose,  and  said — 

"  My  Lord,  I  propose  to  shew  that  this  wit- 
ness is  incompetent.  I  propose  to  shew,  that 
she  is  legally  married  to  Mr.  Wakefield.  I  can 
do  that  by  giring  evidence  of  the  marriage  and 
other  drcnmstances,  to  shew  that  it  was  a  legal 
marriage.  I  apprehend  I  can  do  that  without 
examining  her  on  the  voir  direJ* 

HuUoek,  B. — ''  Suppose  the  marriage  should  be 


of  Sonthwark  was  held  not  to  be  within  the  contemplation 
of  the  act,  not  being  a  county  of  itself,  but  a  place  of  li- 
mited jurisdiction  within  the  county  of  Surrejt 
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proved  to  be  a  good  marriage,  according  to  the 
law  of  the  country  in  which  it  was  performed:  t 
question  will  then  arise,  whether,  even  though 
she  be  the  legal  wife  of  Mr.  Wakefield,  she  may 
not  stiU,  by  the  law  of  England,  be  a  competent 
witness." 

Scarlett, — ''  I  apprehend  the  role  of  law  to  be, 
that  a  wife  can,  in  no  case,  be  a  witness  against 
her  husband,  except  for  the  purpose  of  proving 
force;  and  in  the  various  cases  that  have  arisen 
under  the  statutes  themselves,  where  no  force  has 
been  used,  the  wife's  testimony  has  never  been 
received.  I  believe  there  is  no  example  of  it. 
Where  force  has  been  used,  then  the  wife's  testi- 
mony has  been  received." 

Hullock,  B. — "Are  you  aware  of  the  case  of 
The  King  v.  Perry  *?  there  was  no  force  there." 

Scarlett. — *'  I  believe  that  was  a  case  under  the 
Stat.  Hen.  7.  In  that  case  force  was  proved.  Here 
the  woman  was  at  perfect  hberty,  and  the  msr- 
riage  good  by  the  law  of  Scotland." 

HuUocky  B. — ''  I  happen  to  know  that  there  was 
no  force  in  Perry'e  case.  I  have  seen  a  report  of 
the  trial.  It  was  tried  before  the  late  Chief  Jus- 
tice Gibbs,  when  he  was  recorder  of  Bristol." 

Scarlett. — "  I  apprehend,  that  where  there  is  c^ 
ception  on  the  part  of  a  man,  by  which  he  obtains 

•  Bristol,  1794. 
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a  young  lady's  free  consent  to  marry,  the  deceit 
does  not  invalidate  the  marriage,  and  that  the 
wife,  in  such  case,  would  not  be  a  competent  wit- 
ness to  prove  the  deceit.  Any  thing  amounting 
to  menace  or  threat  is  force:  and  nobody  will 
contend,  that  a  person  who  is  directly  refusing 
assent,  and,  by  force  and  terror,  is  compelled  to 
assent  to  that  which  is  a  marriage  ceremony,  con- 
tracts thereby  a  vaUd  marriage.  But  where  a  mar- 
riage takes  place  with  the  consent  of  the  party, 
even  though  that  arises  from  some  misconception, 
fraud,  or  assurance  of  a  fact  which  turns  out  to  be 
untrue;  as,  for  example,  if  a  person  represents 
that  he  is  worth  10,000/.,  and  it  turns  out  that 
he  is  not  worth  lOJ.;  or  that  he  will  make  a 
handsome  settlement  upon  her,  when  he  has  no 
means  of  doing  it;  although  the  marriage  would 
be  good,  yet  still  she  could  not  be  a  witness  to 
prove  the  inducement,  after  the  marriage.  Now, 
what  I  propose  to  shew  is  this — that  there  was  a 
marriage,  and  that  it  took  place  distinctly  by  her 
consent,  without  the  least  force  whatever;  and 
that  such,  by  the  law  of  Scotland,  is  a  good  mar- 
Tiage. 

Crass,  Seijt. — "  I  opened  ^  Intimidation,'  and 
will  prove  it  by  Miss  Turner's  evidence." 

Hullock,  B. — "  I  want  to  know  what  the  law  of 
Scotland  is:  that  must  be  proved  as  a  fact.  Un- 
til I  hear  what  the  witness  who  is  to  be  called  says 
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respecting  the  law  of  that  coantry,  I  can  give  no 
opinion  upon  it." 

CroUy  Seijt. — ''  I  contend,  that  though  the  mar- 
riage were  without  force  or  intimidatioB,  she  is 
still  a  competent  witness  upon  this  indictment." 

HfUlock,  B. — "  I  take  it  that>  in  point  of  law,  it 
is  not  necessary  to  examine  a  witness  on  the  rotr 
dire  *,  to  shew  his  incompetency,  hut  that  yoo 
may  do  it  aliunde.^* 

Cross,  Serjt. — "  I  stand  upon  my  right.  I  pro- 
pose calling  her  to  prove,  that  the  marriage  wss 
hy  intimidation;  for  I  apprehend  that,  eren  if  the 
witness  he  a  lawful  wife,  she  is  a  competent  wit- 
ness to  prove  that/' 

Hullock,  B. — "  If  you  insist  upon  it,  she  must 
he  catted^  and  then  she  will  tell  you  on  tiie  M*r 
dire  the  circumstances  under  which  the  marriip 
took  place;  and  then  a  witness  will  he  caOed  to 
prove  that  the  marriage  is  vaHd.^ 

Searleti. — *•  What  I  mean  to  shew  m,  that  Acre 
was  a  marrii^  without  intimidation;  and  1 1)>^ 
a  right  to  do  that  hefore  Miss  TVnmer  is  pat  into 
the  hex.  I  might  examine  her  on  the  voir  ^ 
to  prove  that,  if  I  thought  fit;  hut  I  have  also  the 
option  of  doing  it  aUwude,  It  was  so  stated  by 
Lord  Hardwicke  in  the  House  of  Lords,  in  a  case 
where  they  offered  to  e<dl  a  witness  to  prove  the 

*  Rex  y.  Muicoty  10  Mod.  193. 
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incompetency)  without  examming  the  witness  at 
all.     Has  my  friend  read  Lord  Lovafs  case  ?** 

HuUioeky  B. — ''  I  don't  remember  any  case  in 
which  it  has  been  so  decided.  I  shonld  say,  on 
principle,  there  is  nothing  in  the  point;  but,  at 
the  same  time,  I  would  rather  have  the  examin- 
ation conducted  in  the  usual  manner;  and,  there- 
fore, the  lady  must  be  called,  and  she  must  be 
sworn  on  the  voir  dirtP 

Scarlett, — *'  I  conceive  we  have  a  ri^t  to  do 
this  aUimde;  and  I  submit  it  would  be  a  more 
convenient  way  of  doing  it." 

Coltman. — ^*  It  was  expressly  decided  in  Lord 
Lonafs  case  *,  and  ruled  in  respect  to  several  wit- 


•  Howell's  St  Tr.,  vol.  18,  p.  579. 
Tbe  witneu,  Robert  Cheris  of  If  nrtonn,  Esq.,  being  pro- 
duced, Lord  Lovat  said,  **  My  Lords,  I  object  to  this  witness 
being  examined.     He  is  s  tenant  of  mine,  and  I  am  informed 
that  my  tenant  cannot  nyeeYidenceiSiinsrme/^^^^^ 


^ 


iOrd  lUgh  Steward  f. — **  My  Lord  Lovat,  there  is  no 
mle  of  law  for  that  in  England.*' 

Lord  Lorat— -*<My  Lords,  I  am  told  that  there  is  an  act 
of  psiUanaiit,  that  no  vassal,  tacksnum,  or  tenant,  shall  be 
a  witness  against  his  lord." 

Lord  High  Steward.--"  Your  Lordship  will  be  pleased  to 
name  the  act  of  parliament" 

Lord  Lovat—"  I  am  told  that  it  is  in  the  1st  Geo.  1, 
c  19." 


t  Earl  of  Hardwicke. 
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nessesy  that  sach  was  the  proper  course.  The 
Lord  High  Steward  (Lord  Hardwicke)  intimated 
to  Lord  Lovat,  that  he  might  take  two  courses:— 
he  might  either  examine  the  witness  to  whose 


The  clerk  then  read  the  title  of  the  act,  and  the  1st  and 
9th  sections. 

Lord  High  Steward. — "  Are  those  the  clauses  your  Lord- 
ship means;  or  will  you  have  any  other  clause  read?" 
Lord  Lovat — "  My  Lord,  that  is  what  I  mean." 
Lord  High  Steward.—"  What  yoar  Lordship  insists  upon 
seems  to  me  to  be,  that  by  this  act  of  parliament,  at  yon 
understand  it,  a  person  who  is  a  tenant  or  tacksman  to  ssj 
lord,  if  his  lord  is  convicted  of  rebellion,  and  such  tcDsni 
remains  peaceable,  the  tenant  is  discharged  from  two  yetn' 
rent  of  the  lauds  held  by  him.    And  by  sect  9,  ^operN> 
can  be  a  witness  who  may  reap  or  have  any  benefit  by  ttf 
aftainder  oTTn^peilSfHIWffR^ejrwitness  ag^g't.    i»™ 
not  n(^  going  to  give  any  opinion  upon  that  section,  nritlw 
is  it  proper  that  I  should;  but  it  is  necessary  for  me  to  u* 
form  your  Lordship,  that  it  is  incumbent  on  yon  to  bj* 
foundation  of  fact,  to  shew  that  the  person  prodacedasa 
witness  is  a  tenant  or  tacksman  under  your  Lordship  wiwuu 
the  description  of  this  act  of  parliament;  and  yoar  Lordihq> 
may  either  prove  this  fact  by  calling  witnesses  of  yonron 
for  that  purpose,  or  by  putting  the  question  now  propo*^ 
by  the  manager.      Has  yomr  Lordship  any  witiuti  f  f^^ 
this  Jactt  or  will  you  examine  the  gentlemam  prodmeed  nf^ ' 
voir  diref** 

Lord  Lovat.—'*  I  will  ask  it  of  this  gentleman." 
Lord  High  Steward.—**  As  the  question  is  to  the  compe- 
tency of  the  witness,  and  he  is  to  be  examined  touching  tbit. 
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evidence  he  objected  on  the  voir  dircy  or  he  might 
call  other  witnesses  to  his  incompetency  *.*' 

HuUocky  B. — "I  think  that  may  be  done  in 
point  of  law;  no  authority  has  been  cited  against 
it.  I  have  heard  no  reason  suggested  why  that 
principle  which,  in  my  judgment,  applies  to  this 
case,  should  be  departed  from." 

Brougham, — ''Whatever  be  the  meaning  of  Lord 
IxnaVs  caae,  all  practice  is  uniformly  against  it. 
Here  the  objection  to  the  witness  is,  that  she  is 
his  wife.  It  is  an  equal  objection,  and  of  the 
same  kind  precisely,  to  a  witness  in  a  civil  suit, 
that  he  is  a  partner  in  trade  with  the  party  pro- 
ducmg  him  as  a  witness:  and  would  it  not  be 
giving  rise  to  the  most  interminable  con^sion  of 
issues,  if  he  was  to  be  allowed  to  say,  instead  of 
asking  if  he  be  a  partner,  *'  You  may  go  down,  for 
I  have  ten  witnesses  here  who  can  produce  evi- 
dence of  the  partnership?"  Then  there  must  be 
ten  witnesses  on  the  other  side,  if  it  be  necessary, 
to  try  the  negative  of  that  question,  and  to  ne^ 


he  is  not  now  to  be  sworn  as  a  witness  in  chief,  but  the 

oath  is  to  be  administered  npon  a  voir  dhrt." 

Then  the  witness  was  sworn  by  the  following  oath: — 
"  You  shall  true  answer  make  to  all  such  questions  aa 

shall  be  demanded  of  you;  and  you  shall  speak  the  truth, 

the  whole  truth,  and  nothing  but  the  truth.     So  help  you 

God." 

♦  ISHowtsll'sSt.  Tr.  579. 
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gatire  those  ten  who  are  for  the  affirmatiTe;  and 
the  Court — ^iM>t  the  jorj-^but  the  judge  who  tries 
the  cause,  assisted  in  the  trial  by  the  jury,  is  to 
have  his  time  consumed  in  trying  this  coQatenl 
and  springing  issue  out  of  the  other,  which  he  is 
first  to  try  and  dispose  of.  And,  among  odier 
reasons  against  it,  it  would  probably  prevent  the 
party  producing  the  witness  from  having  the 
benefit  of  a  reply;  because,  it  requires  very  little 
address  to  twist  in  the  best  part  of  the  defence, 
under  colour  of  giving  evidence  oo  this  colhiterd 
issue;  and  then,  having  done  so,  in  whatever  war 
this  objection  is  disposed  of,  he  need  not  call  wit- 
nesses to  his  case.'' 

Scarlett, — ''In  an  action  on  a  bill  ofexchaoge, 
suppose  I  call  a  witness  to  prove  the  bill  in  ques- 
tion was  an  accommodation  bill:  or  suppose  I 
prove  a  man  is  a  partner  before  he  is  called;  do 
my  friends  mean  to  say  he  must  be  called  on  tbe 
voir  dire  over  again,  to  make  him  a  oompetoit 
witness  ?  It  is  in  the  catue  I  ask  the  questiooi  for 
the  purpose  of  shewing  that  he  is  incompetent. 
If  the  opposite  party  raises  the  question  by  inde- 
pendent evidence,  then  the  party  by  whom  the 
witness  is  called  cannot  be  allowed  to  put  a  ques- 
tion, in  order  to  repel  the  objection,  in  point  of 
fact,  on  the  voir  dire,  because  the  witness  ought 
not  to  be  examined  at  all.  It  forms  the  subject 
of  an  independent  bsue  altogether,  and,  therefore, 
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a  matter  that  ought  not  to  go  to  the  jury.  1, 
therefore,  propose  to  shew  it  in  the  way  I  have 
stated,  and  not  to  deprive  my  friend  of  the  reply; 
for  I  will  give  it  him." 

HuUocA,  B. — ''As  this  is  a  matter  of  practice, 
and,  therefore,  must  depend  on  my  decision,  I 
shall  request  Miss  Tnmer  to  be  called.  I  think 
there  is  a  great  deal  in  what  has  Allien  from  Mr. 
Brougham.  I  think  I  see  some  inconvenience  in 
not  permitting  her  to  be  called,  which  will  not 
exist  if  she  is  called." 

Miss  Turner  was  then  examined  as  to  the  facts 
of  the  case,  and  afterwards  *  Mr.  M'Niel,  of  the 
Scotch  bar,  was  called  to  speak  to  thi^?aMJt^^ 
tn^mSrriaseTTifethenstoted,  that  it  wa8a_v^d 
mamageT according  to  the  law  of  Scofland. 

linUock,  B.,  then  gave  judgment. — "  Cases  as 
to  interest  between  husband  and  wife  are  foreign 
to  the  present  question.  A  wife  is  competent 
against  her  husband  in  all  cases  affecting  her  li- 
be^^^^^^^^r^Tmswaso^^^^^^^OTd 
^Sale^ccaey  having  been,  before  tnat^o^nOTg 
wnfl^loubted:  but  it  has  since  been  established 
by  a  long  series  of  cases,  that  she  may  prosecute, 
exhibit  articles  of  the  peace,  &c. 

**  It  would  be  unreasonable  to  exclude  the  only 
person  capable  of  giving  evidence  in  certain  cases 

*  See  the  facts  stated  ante,  p.  15. 
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of  injury:  onr  law  recognises  witnesses  <g  nem' 
9%tat€;  andr  it  would  be  strange,  indeed,  that  tb€. 
husband  should  be  allowed  to  exercise  every  Atro- 
city against  the  wife,  and  her  evidence  not  be 
admitted.  Suppose,  after  this  marriage,  the  hus- 
band had  proceeded  to  any  other  violence,  would 
she  have  been  precluded,  by  this  supposed  mar- 
riage, the  husband's  wrong,  from  giving  evidence 
of  the  circumstances,  prior  as  well  as  subseqaent 
to  the  marriage?  It  would  be  unreasonable  to  sar 
so.  I  am  not  convinced,  by  what  Mr.  M'Niel 
has  said,  that  this  marriage  is  valid  in  Scotland. 
If  it  is  not,  the  witness.  Miss  Turner,  is  admis- 
sible, of  course.  If  not,  I  still  think  her  so,  for 
the  reasons  I  have  stated.*' 

Note — ^The  third  count,  which  alleged  a  con- 
spiracy by  force,  was  abandoned,  it  being  agmd 
that  there  was  no  evidence  to  sustain  it. 


Qti.  whethoNi      The  prisoucr  was  indicted  for  bigamy. 

hMg! ne*  The  charge  was,  that  having  married  and  takei 

ceremony  of   to  wifc  Auu  Armstronir,  he  afterwards  and  whik 

marriage  with  ^ 

aiiotlld*1to  **  ^^®  ®*^^  ^^  Armstrong  was  yet  alive,  intermar- 
Sy*?  tt  ried  with  Ann  Walker. 

marriage  and 
thai  ihe  b  not  his  wife  ? 
ikmble,  that  ihg  may  be  waminfd  upon  the  votr  cHnk 
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The  fiust  of  the  prisoner's  first  marriage  with 
Ann  Armstrong  was  proved,  and  that  Ann  Arm- 
strong was  still  living. 

The  prisoner's  defence  was,  that  the  first  mar- 
riage was  void,  inasmuch  as  Ann  Armstrong  had 
a  bnsband  living  at  the  time  (since  dead)  hy  a 
previous  marriage. 

Dr.  Brown,  for  the  prisoner,  proposed  to  call 
Ann  ^jmstrong,  the  prisoner's  reputed  first  wife, 
to  prove  this  fact.    But 

Brandt,  for  the  prosecution,  objected  to  her  com- 
petency, contending  that  the  fact  of  her  marriage 
with  the  prisoner  having  been  proved,  she  must 
be  taken  to  be  his  lawful  wife;  and  if  she  were 
aUowed  to  be  called  as  a  witness  on  his  behalf,  it 
would  be  a  breaking  in  upon  the  general  rule, 
that  a  wife  is  not  to  be  allowed  to  give  evidence  in 
favour  of  her  husband. 

Alderwn,  B.,  was  at  first  inclined  to  think  that 
she  might  be  examined  simply  to  the  fact  of  her 
being  the  wife  or  not  of  the  prisoner;  but,  after 
conferring  with  Williams,  J.,  he  determined  not 
to  receive  her  evidence,  but  to  reserve  the  point, 
in  the  event  of  a  conviction,  for  the  opinion  of  the 
Judges.  The  prisoner  was,  however,  acquitted, 
and  consequently  the  matter  dropped*. 

*  Qtutn,  If  the  judgment  in  this  ease  was  not  given  upon 
a  wrong  iatnef  The  isaue  upon  the  voir  dirt  ia  an  isiae  colla- 
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CARLfSLB 

Sum.  Amizes, 
1838. 

A  releue  of 
a  part  owner 
ffmcrmlly 
from  aU  de- 


Harrison  y.  Gordon  and  Others, 

This  was  a  case  of  running  down  a  ressel  at 
sea.     John  Thompson,  a  part-owner  of  the  de- 


Turner  X, 
Peartt, 


Lard  Lovat't 


teral  to  the  miin  question  in  diapute.  It  is  an  independent 
inquiry,  and  in  its  results  may  or  may  not  be  brooglit  to 
bear  vpon  the  q«eetion  out  of  which  it  aroae. 

The  jury  when  sworn  upon  the  voir  din  are  to  vatgun 
of  new  matter.  Their  former  oath,  (if  they  bare  been  pre- 
viously sworn),  and  the  subject-matter  to  which  it  had  re- 
ference, are  for  the  time  being  in  snspense.  They  cannot 
make  that  inquiry  a  part  of  tJhii,  but  must  give  tiieir  ferfiei 
npon  the  evidenee  aa  it  allies  aolely  to  the  Salter.  Hbcs, 
if  this  be  so,  npon  what  ptrineiple  is  a  woman,  otherwise 
competent,  to  be  excluded  from  giving  evidence  aa  to  whe- 
ther she  is  or  is  not  the  wife  of  A.  B.  t 

In  Ttfrner  T.  Pearte,  1  T.R.  719,  Butter,  J.,  said,  *'  ancientiy 
the  mle  was,  that  if  there  were  any  ot^ectsen  to  the  ean* 
potency  of  the  witness,  he  should  be  esamined  on  the  wmr 
dire,  and  it  was  too  late  after  he  waa  sworn  ia  ohae£  la 
later  times  that  rule  baa  been  a  little  relaxed,  buttheressen 
of  doing  so  must  be  remembered.  It  is  not  that  the  rule  U 
done  away,  or  that  it  lets  in  objections  that  would  otherwise 
have  been  abut  out  It  has  been  done  prindpaJij  far  the 
coBTeaienoe  of  the  oanit,  and  it  is  ler  the  fat^bmaate  ef 
juatiee.  The  exaaHnaliDn  of  a  witaesa,  to  aec  if  he  ia  is- 
tereated  or  not,  ia  frequently  to  the  aame  effect  aa  hia  ex- 
amination in  chief;  so  that  it  aavea  time,  and  it  ia  moee 
convenient  to  let  him  be  sworn  in  chief  in  the  first  inttannr. 
And  in  case  it  ehouH  turn  out  that  he  ia  inteieated,  it  is 
then  time  enough  te  ti^e  the  el^tioa. 

In  Lord  LomU'e  cmmt  18  Heweli'a  Sute  Tnala,  p.  S»7« 
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fiuiduit's  TesseL  had  the  oommand  when  the  ool-  nunds.  wui 

'  make  him  » 

lision  oocnrred.  wiSKHw 

Alderwii,  B.,  (to^fea?«iM?tfr).— "How  do  youJ2,J^*thc 
make  him  out  to  be  a  competent  witness?"  '^^'^' 


(a.  d.  1746),  the  point  arose,  and  wm  disposed  o£  is  IIdUows 
by  Lord  Hwrdnokki^  titling  in  the  Court  of  Peers  as  Lord 
High  Steward. 

Robert  Fraser  was  esUed  m  and  sworn  in  ebiell 
Lord  HighJSteward. — **  My  Lord  Lovat,  do  you  object 
to  thia  witness  r* 

Lord  Lovat— "  Yes." 

Lmnd  High  Steward.-*"  What  is  your  ob|«;tionr' 
Lord  LoTat— "  He  holds  a  tad[  of  land  of  me." 
Lord  High  Steward^  (to  the  witness) — *'  Is  it  true?    Do 
yott  bold  a  tach  of  land  of  his  Lordship  f* 

B.  Fraser.—"  No;  I  do  not  hold  any  tack  of  land  of  my 
Lofd  Lovat" 
X«otd  Lovat — "  I  am  ready  to  prove  it" 
Loid  High  Stewards— "  Gentlemen  of  die  House  of  Com- 
mons, my  Lord  Lovat  may  have  liberty  to  examine  a  wit- 
ness to  prove  that  fact  It  has  been  frequently  done  after 
a  witness  has  been  sworn  in  chie£  My  Lords,  at  the  Com- 
ason  Law,  where  a  witness  is  tendered  by  the  plaintiff  to  be 
avom,  the  oath  to  give  evidence  in  chief  is  administered  to 
him,  unless  the  defendant  makes  an  objection  to  his  com- 
petency, and  then  he  may  be  examined  toudiing  that  objec- 
tion on  the  eotr  dire.  But,  after  the  witness  has  been  sworn 
itf  chief,  if  any  objection  is  thra  made  to  him,  he  may  be 
asked  the  same  question,  by  virtue  of  his  oath  in  chief,  as 
he  might  have  been  asked  upon  a  vtir  dire.  I  have  known 
it  done  both  ways.  But,  after  the  witness  has  been  examined 
by  the  defendant  to  the  (act  of  the  objection,  and  has  denied 

o2 
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Alexander. — "  By  a  release  (rem  his  liabilitj 
captain." 

Alderwn,  B. — "  How  do  you  release  him 
part-owner?** 


it  upon  his  oath,  it  it  not  usual  to  give  the  defendant  liberty 
to  call  a  witness,  to  prove  it,  in  order  to  repel  him  from  bdnf 
a  witness,  unless  the  other  side  acquiesces  in  it" 

Lord  Lovat — ''  I  have  sent  for  my  witness." 

(The  witness  having  gone  away,  not  expecting  to  be 
examined  so  soon,  the  Managers  for  the  Commons  mgcd 
that  the  case  might  proceed). 

Lord  High  Steward. — ''  My  Lords,  the  Gentlemen  oHhc 
House  of  Commons  may  proceed  in  their  examination  of  this 
witness;  and  my  Lord  Lovat  will  be  at  liberty  to  aak  what 
questions  he  pleases  in  his  cross-examination  j  and  wfll  like- 
wise be  at  liberty  to  call  witnesses  to  prove  this  pazticniax 
fact  in  his  defence,  in  another  shape;  for  he  may  prove  this 
fact  in  order  to  impeach  ihit  witneis*s  credit,  and  probably 
have  as  much  effect  of  it  as  if  it  had  been  properly  tskn 
advantage  o£" 

The  Manager  for  the  Commons  then  proceeded  to  eyaniine 
the  witness  in  chieC 
R.  V.  Bntm-  In  12  V.  BrawUey,  6  T.  R.  330,  witnesses  were  called  to 
prove  the  marriage  of  James  and  Sarah  Ward,  whieb  they 
did,  by  shewing  that  they  cohabited  and  lived  togetlier  as 
man  and  wife,  and  were  reputed  to  be  inan  and  wife  up  la 
the  time  of  James  Ward's  death. 

The  appellants  offered  to  produce  Mary  Ward,  to  pntt 
that  she  never  was  married,  or  that,  if  she  was,  the  ceremony 
took  place  in  Ireland,  under  such  cirenmstanoee  as  by  the 
laws  of  Inland  rendered  the  marriage  wholly  ToidL 


Up. 
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Jlestander. — <*  Will  not  a  release  from  the  other 
jomtowners  make  hhn  competent?'* 

Jldersouy  B. — **  If  he  he  released  hy  them  ge- 
nerally from  all  demands,  in  respect  of  thb  accident, 
I  think  it  will  do,  as  he  is  not  a  party  on  the 
record* 

The  iMiionB  refused  to  receive  her  evidence,  but  granted 


Lord  KtHf/tm,  C  J. — *'The  evidence  was  certainly  admis-  a.t.  sl 
sible.     In  R,  v.  Si,  Petert,B.  S.  C.  25;  and  Bui.  N.  P.  112,  '**^- 
it  was  expressly  held,  that  the  supposed  husband  was  a  com- 
petent witness  to  disprove  the  marriage.** 

There  are  also  many  other  cases  in  which  it  has  been  de- 
cided, that  the  parents  may  be  called  as  witnesses  with  re- 
spect to  the  legitimacy  of  their  issue;  and  if  they  may  be 
called  to  prove  that  they  are  legitimate  children,  there  is  no 
reason  why  they  should  be  considered  as  incompetent  when 
called  to  prove  that  the  children  are  illegitimate. 

In  M.  V.  Waki^ld  8f  Oihtrs,  ante,  p.  279,  no  question  ^•J^''^ 
was  made  as  to  tlie  right  of  the  defendant's  counsel  to  ex- 
amine Miss  Turner  upon  the  tfoir  dire,  as  to  her  being  the 
wiie  of  Edward  Gibbon  Wakefield;  but,  on  the  contrary, 
Crass,  Se^t,  for  the  prosecution,  contended  that  the  de- 
fendant's counsel  were  not  entitled  to  prove  it  aliunde,  and 
there  HuOock,  B.,  held,  that  the  proper  course  for  the  de- 
fendant to  adopt  was,  first  to  examine  Miss  T.  on  the  tfoir 
dire  which  was  done,  and  afterwards  to  adduce  collateral 
•videnee.    See,  also,  &  v.  Mtucot,  10  Mod.  193.  ^.t.  Mu$eoi. 


I 


iuch  onlj  Bs  they  •■ 

The  names  are  «Tmai  ^  ife  1 

cither  hy  the  defk  of  an^>  «r  Ae  atBOi?. 

uid  tbe  gnnd  jnrj  do  «m  okb^  tfc^Hdn 

boand  to  call  all  that  appcv  (knc*. 

•  tftbli  pnetieabi  fa^,  iliitahcicpAd  A^Jta 
not  mora  gcnnaL  tfneb  lH(Wf^«iw  wM  W  xi' 
durinc  the  pnfiwt  of  bouoi^  vd  JHindaf  itekw 
and  ilovmlr  ntniDrT  in  wbidi  &•  qu&  it  aw  ■Ana**' 
by  the  criar  ot  the  ceoit,  the  Rkcbub  of  iW  gimwi'/tj 
would  luTB  the  opportunil;,  in  tbe  puuiiji.  of  ki»  M>n 
of  IroptetiiBK  upon  the  >iindi  of  the  vitnevea  the  aatmt^ 
the  obllgttion  into  which  Ihtj  wen  ■boot  to  atta. 
i;  By  an  >cl  of  the  Ixt  M*rion,  1  ft  3  VicL  c.  37,  powttn 
|i*en  to  the  foremen,  ot  aii]!  other  member  of  tbe  gml 
Jurj  in  IritanJ,  to  admiaiitei  the  oath  to  witneoe*  on  h!^ 
ef  iDdictment, 
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A  B..I.  intituled  "  An  Act  to  ^ ^V_ 
t^  tk.  rali^  0/ certain  Oatk.,  and  to -d. 

eertai»  Com*. 

{Jnte,  34,  n.) 
I    ..  Be  it  dedawd  Mid  enacted,  by  the 

^t  ewelleBt  Majesty,  ^'^'f^^ 
,ad  conaeat  of  the  Lorda  apinti-l-d 

and  CommoM.  in  this  present  P*ifi« 
bled,  and  hy  the  anthority  of  the  ««.  ^«  » 
oaes  in  which,  by  law,  an  orth 
nistered  to  any  yam,  alba 
-:^^.   nr  a  deponent  m  any  fwweifa^  *^' 
U  aoY  conri  d  hm  «  *yir;  » 

lungdom.  or  on  qtpomtBKi*  »*  «f  «*»  w 

ptoynwnt,  or  on  any    ■■■■jmotjbpw    W 

aoa  BwearingTs  bom 

jn  8ud»  form  and  with 


^;    •-*■ 


convicted  of  the  cfimr  rf  fwjnn  n  tm^  V^  ^ 
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WITNESSES— EXAMINATION  OF. 


siK  AMrizm,  Teageaaies  Vote. 

1834. 

It  h  the  WUkmson,  far  the  prisoner,  called  a  witness 

Durfaam  for  whose  name,  the  Judge  obserred,  was  on  the  bid 

toe  ffiuid 

Jury  to  iwear  of  the  indictment. 

thr  Tifnrnoci 

uTdi^^t.        ToMnimt,  J.,  asked  why  he  had  not  been  oM 
by  the  prosecutor. 

Grfttjggr  replied,  that  he  had  not  been  ex- 
amined before  the  grand  jury. 

On  further  inquiry,  it  appeared,  that,  at  Dv- 
Aam,  the  practice  is  for  the  grand  joiy  to  swesr 
the  witnesses  themselyes,  and  to  call  before  them 
such  only  as  they  think  necessary  to  the  case. 
The  names  are  written  on  the  back  of  the  biH 
either  by  the  clerk  of  arraigns  or  the  attoncj, 
and  the  grand  jury  do  not  consider  theras^cs 
bound  to  call  all  that  appear  there*. 

*  If  this  practioeba  l^^o/,  it  is  to  be  regretted  tlut  it  ii 
not  more  general.  Much  hiterraption  woaid  be  savc^ 
dnring  the  progress  of  buiiiess,  and  instead  of  the  loose 
and  slovenly  manner  in  which  the  oath  is  now  sdnunif tcR)^ 
by  the  crier  of  the  court,  the  foreman  of  the  gnodjvfy 
would  have  the  opportunity,  in  the  presence  of  his  i^o*^ 
of  impressing  upon  the  minds  of  the  witnesses  the  nstnteof 
the  obligation  into  which  they  were  about  to  enter. 
1  acav.csr.  By  an  act  of  the  last  session,  1  &  2  Vict,  c  S7,  powerit 
given  to  the  foreman,  or  any  other  member  of  the  gno^ 
jury  in  Ireland,  to  administer  the  oath  to  witnesses  on  UH' 
of  indictment 


r 


AmNDix  I.  295 


APPENDIX    I. 


A  Bill  intituled  **  An  Act  to  remove  Doubts  as 
to  the   Validity  of  certain  Oaths,  and  to  sub- 
stitute a  solemn  Affirmation  for  an  Oath  in     ^ 
certain  Cases** 

{Ante,  34,  n.) 

1 .  **  Be  it  declared  and  enacted,  by  tlie  Queen's  introduced 
most  excellent  Majesty,  by  and  with  the  advice  Dermnm» 
and  consent  of  the  Lords  spiritual  and  temporal,  se«ton  laas. 
and  Commons,  in  this  present  Parliament  assem-  Si?  lw?*!*^ 
bled,  and  by  the  authority  of  the  same,  that  in  all  ^!!l^^ected 
cases  in  which,  by  law,  an  oath  may  be  admi-   ^  ^ 
nistered  to  any  person,  jither  as  a  juryman  or  a 
witness,  or  a  deponent  i^m^pro5eoBng|*7ivil^ 
^BBSS^i^inT^^HTSTawTr^qmty  in  this 
kingdom,  or  on  appomtment  to  any  office  or  em- 
ployment, or  on  any  occasion  whatever,  the  per- 
son swearing  is  bound  by  the  oath  administered, 
in  such  form  and  with  such  ceremonies  as  such 
person  may  declare  to  be  binding,  and  may  be 
convicted  of  the  crime  of  perjury  in  case  of  wilfnl 
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swearing,  in  the  same  manner  as  if  the  oath  had 
been  administered  in  the  form  and  with  the  oeve- 
monies  most  commonlj  adopted. 

2.  ''And  whereas  many  persons  conaden' 
tiously  believe^at  all  oaths  are  milawM,  who  yet 
may  render  valuable  serrice  to  the  state  in  triioiis 
employments,  and  for  want  of  whose  testimony  the 
administration  of  justice  may  be  defeated:  Be  it 
therefore  enacted,  that,  from  and  after  the  piwing 
of  this  act,  every  person  who  may,  as  a  juror,  a 
witness,  or  a  deponent,  in  any  proceeding,  eiril  or 
criminal,  in  any  court  of  law  or  equity,  or  on  a|»- 
pointment  to  any  office,  or  upon  any  occasion 
wnateyer,  be  now  required  by  law  to  make  oatfi, 
shall  be  at  liberty  to  declare  that  he  conscien- 
tiously belieyes  the  taking  of  an  oath  to  be 

Tm/ana  shall  thereupon  be  received  to  mJcc 
solemn  affirmation  in  lieu  of  an  oath;  and  that  ^ 
he  shall,  upon  such  solemn  affirmation,  wiliuDy 
make  any  false  statement,  he  shall  be  guilty  of  a 
miademeaaor,  and,  on  Ming  convicted  thereof  by 
due  course  of  law,  he  shall  miSkar  the  aame  pains 
and  penalties  as  may  be  now  kf  any  law  imposed 
upon  persons  convicted  of  wilful  peijuiy." 


APPENDIX  II.  297 


IL 

fVm,  Roger9*s  Case. 

{Ante,  122.) 

Tlik  case  was  argoed  on  the  1 9th  January,  1 839,  utteriM  h 
in  the  Exchequer  Chamher,  hy  Armitrongy  for  the  penomiwm. 

crown,  and  heW  to  be  the 

penoBBlmw- 

Ccttiitghamt  for  the  prisoner.  JSSS^.**** 

The  Judges  were  divided  in  opinion;  but  a  ma- 
jority held,  that  the  possession  of  Large  was  the 
possession  of  Rogers,  and  that  Rogers  was  pro- 
perly oonyicted. 


o  3 


INDEX. 


ABDUCTION 

of  a  female  under  sixteen  for  lucre— and  marrying  her 
against  her  will— whether  maid,  widow,  or  wife,  1. 

Felony,  3  Hen.  7,  c.  2 — 2. 

made  capital,  hy  89  Elis.  a  9,  ih. 

the  capital  penalty  repealed  by  1  Geo.  4,  c.  115 — 3. 

the  indictment  most  allege  that  the  taking  was  for  lucre, 
ib, 

it  muat  appear  that  the  woman  haa  substance,  ib. 

or  is  an  heir  apparent,  ib. 

that  she  was  taken  againt  ber  will,  ib. 

that  she  was  afterwards  married  or  defiled,  ib. 

the  taking  against  her  will  felony,  though  she  afbrwards 
consent  to  the  mazriage,  ib. 

so  if  the  original  taking  be  by  her  consent,  and  the  mar- 
riage be  afterwards  forced,  ib. 

if  the  marriage  be  without  restraint,  persons  attending  not 
guilty,  if  ignorant  of  the  taking,  ib. 

penont  aboTO  the  age  of  fourteen  taking  away  a  maid 
or  woman  child  under  sixteeoy  and  unmarried,  from 
the  possession  and  sgainst  the  will  of  her  father 
&e^4. 

subjected  to  imprisonment  for  two  whole  years,  or  line, 
4  ft  S  P.  &  M.  c.  8,  a.  8,  ib. 

a  natural  daughter  within  the  act,  ik» 

deflowering  such  maid  8ro.,  6. 

imprisonment  for  jlps  years,  a.  4 — 6. 

marrying  her  without  consent  of  parent  fte.,  5. 

imprisonment  for  fiye  years,  s.  4---6. 

the  reAissl  of  parent  must  be  a  continued  refusal,  5. 

mairying  by  collusion  the  son  of  gnardian,  not  within  the 
act,  ib. 
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ABDUCTION— (coKtlMi^iO- 

a  mother  reuins  the  gnardiaiuhip  of  her  ehild,  notwith- 

■tanding  her  lubeeqaent  marriage,  5. 
a  woman  child  ahove  twelye  and  ander  sizteen  oontnusti^g 

mamage  with  any  person  contraiy  to  the  statate,  fov- 

feite  her  property  to  the  next  of  kin  dating  the  life 

of  anch  person,  hy  s.  6,  6. 

Qu,,  if  also  daring  her  own  life  after  hia  deadi,  7. 
the  4  Geo.  4,  c  76,  a.  23,  prevents  the  offending  paz^ 

from  enjoying  any  benefit  from  the  marriage,  ib. 
indictment  against  Wakefield  and  others  for  conspiiiiig 

to  violate  both  statates,  7 — 12. 
the  fects  of  the  case  stated,  15 — 19. 
if  the  forcible  abduction  be  confined  to  one  county,  and 

the  marriage  solemnised  in  another  eoonty,  defend- 
ant not  incUctable  in  either,  14. 
thestate.  3  H.  7  and  4&  5  P.  &  M.,  repealed  by  9  Geo.  4, 

c.  31,  s.  1—15. 
new  provisions  introduced  by  sects.  19  &  20,  ih. 
Edward  Gibbon  Wakefield  and  his  brother  oonvieted,  19. 
Bill  introdaced  to  avoid  the  marriage,  20. 
Observations  of  the  Earl  of  Eldon,  ib,  . 
tiie  marriage  of  Edward  Gibbon  Wakefield  and  Miss  EQea 

Tamer  declared  void  by  act  of  Parliament,  SO. 
the  act  (7  ft  8  Geo.  4,  c.  66),  21, 

ABSENCE  OF  A  WITNESS, 

if  a  trial  be  postponed  on  account  o^  it  is  in  the  discretion 
of  the  judge  to  admit  the  prisoner  to  bail,  or  to  detdn 
him  in  custody,  250. 

ACCOMPLICE, 

it  is  the  practice  where  an  aoeomplice  has  made  afittt  amd 
fair  eonfktnon  of  tke  whole  truik,  to  admit  lum  as  a 

witness  for  the  crown,  38. 
in  such  case,  it  is  the  usage  to  stop  the  proseoution  agatiist 

him,  ib, 
but  he  is  not  entitled  as  of  right  to  a  ponfeii,  ib. 
the  condition  is  not  that  he  shall  convict  the  prisoner,  tk 
nor  that  he  shall  give  evidence  unfavourable  to  him,  ib. 
bat  only  that  he  shall  disclose  all  that  he  knows,  ib, 
an  acoomplioe  ought  not  to  be  prosecuted  for  anodis 

felony  ejusdem  generis,  which  he  discloses  under  a 

notion  that  his  previous  information  had  delivered 

him  from  it,  89. 
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ACCOyiFLlCE--(eoiUimied). 

nor  for  any  felony  ejuademgtntrii  that  lio  may  aecUkntally 
and  without  any  had  detign  have  omitted  in  hia  con- 
fession, 40. 

the  pnctice  of  admitting  accomplices  as  witnesses  is  open 
to  xnany  objections,  and  only  tobe  jasti6ed  by  neoes- 
8ity,42. 

an  accomplice  is  a  competent  witness,  and  may  be  exam- 
ined, if  he  be  willing,  though  indicted  aloDg  with 
others,  provided  he  be  not  put  upon  his  trial  at  the 
same  time  with  the  others,  ih, 

BO,  if  he  has  pleaded  guilty,  or  been  separately  convicted, 
provided  judgment  has  not  been  pronounced  upon 
him,  16. 

ACQUITTAL, 

the  acquittal  of  an  insolvent  for  omitting  from  his  schedule 
a  part  of  his  effects,  is  no  answer  to  a  charge  for 
omitting  the  remainder,  52. 

ACQUITTANCE, 

The  word  "  acqidttanee  or  receipt"  is  not  necessary  to  con- 
stitute an  instrument  nccA,  if  it  contain  equivalent 
words,  181. 

held  that  —  «  £11  :  5  :  10.  For  the  High  Constable, 
T.  H."  was  a  receipt,  tft. 

ACT  OF  BANKRUPTCY,  {tee  "  BmUcntpV*), 

ACT  OF  GOD, 

or  an  indictment  for  a  misdemeanor,  if  the  defendant  be 
prevented  by  the  Act  of  God  from  taking  his  trial, 
the  prosecutor  is  not  entitled  to  costs,  264^ 

ACT  OF  PARLIAMENT, 

repealed  between  the  time  of  committing  the  offence  and 

the  time  of  trial,  22. 
a  party  charged  with  an  offence  under,  not  to  be  pnt  on 

trial,  22. 
act  to  dedare  void  the  marriage  between  Ellen  Turner  and 

Edward  Gibbon  Wakefield,  21. 

ACTING  TOGETHER, 

if  several  act  in  concert,  they  are  responsible  for  eaek 

other's  acts,  226. 
if  done  in  pursuance  of  the  common  intent,  ih. 

ADULTERER, 

if  a  man  kill  his  wife  or  the  adulterer  in  the  act  of  adultery, 
it  la  manslaughter,  216. 
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ADULTERER— (mhImw^. 

fnovided  he  have  ocslv  inapectioii  of  the  act,  S1<S. 

AFFIRMATION, 

penona  not  withiB  certain  itattitee  cannot  give  evidence 

upon  aifinnation,  SO. 
9  Geo.  4,  c.  32,  enables  Quaken  and  HonviMiB  to  aiibm, 

90. 
fonn  of  affinnatiott,  t&. 
3  &  4  W.  4,  e.  29,  extends  the  privikg*  to  pcnou  of  the 

pennasion  of  Qnakeia  and  Moiavianay  iA. 
Ibim  of  affinnttion,  16. 

3&4W.  4,  c  82,  eztenda  the  privilege  to  Sepantisti,  31. 
fonn  of  affirmatioD,  32. 
1  &  2  Vict.'c.  77,  extends  the  privflege  to  anch  as  h^e 

been  Qoaken  or  Moravians  and  have  acceded,  34. 
form  of  affirmation,  i6. 
the  1  VicL  c.  5,  relieves  Qoaken  and  Monviana  whoinav 

be  elected  to  any  corporate  office,  from  the  dedantion 

required  by  the  2  Geo.  4,  c.  17,34. 

ANGER, 

the  smallest  inua  done  to  the  person  of  a  man  in  sa 
angiy,  rude,  Invengefal,  or  violent  manner,  is  a  bat- 
tery, 48,  n. 

ANSWERS. 

the  answers  of  the  professors  of  foreign  law  aie  leeeived 

in  the  Court  of  Chanoerv,  moi  on  aafA*  but  on  ksasar, 

112. 
so,  in  the  Connstoiy  Court,  answers  to  qnestioBs  addressed 

to  the  tnbunal  of  tiie  Bethden,  were  received  snd 

acted  npon  in  like  manner,  ib, 

APPROVER, 

an  approver  ongfat,  in  general,  to  be  framined  boCsie  the 
witness  who  is  called  to  confirm  him,  3^ 

ease  in  which  three  persons  were  allowed  to  go  bdbie  tbe 
grand  jury,  who  were  charged  upon  the  ooranei's  in- 
quisition with  murder,  36. 

approver  turning  round  after  givixig  evidence  before  the 
grand  jury,  37. 

tried,  convicted,  and  transported  for  the  originsl  oftnce,  t^. 

there  are  three  ways  which  give  accomplices  a  right  to  s 
pardon,  first,  approvement,  38. 

asoond,  persons  within  10  fr  11  W.  3^  s.  ff,  Ik  6  Anne, 
c.  31,  s.  4—38. 
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AVVKOyEK-^continued). 

third  persons  who  come  in  under  the  royal  £uth  and 
promise)  38. 

there  is  also  a  practice,  where  an  accomplice  has  made  a 
JuU  and  fair  emfeanon  of  the  whole  truth  of  admitting 
him  a  witness  for  the  crown,  38. 

This  does  not  give  a  legal  right  to  a  pardon,  ih, 

but  the  usage  is,  to  stop  the  prosecution  against  him,  ib, 

he  is  considered  to  have  an  equitable  tiue  to  a  recom- 
mendation to  mercy,  ih. 

a  joitice  of  peace  has  no  autiioxity  to  pardon  an  of- 
fender, A, 

an  aooomplice  is  not  assured  of  his  pardon,  but  gives  his 
evidence  in  vinculit,  38. 

the  eondition  is  not  that  he  shall  convict  the  prisoner, 
nor  that  he  shall  give  evidence  unfavourable  to  the 
prisoner,  38. 

a  justice  of  peace  has  no  authority  to  select  whom  he 
pleases  to  pardon  or  prosecute,  39. 

the  prosecutor  has  even  a  lesa  power,  ib. 

observations  of  Lord  Mansneld,  C.  J.,  in  Margaret 
Rudd*i  ease,  ib. 

a  person  who  discovers  his  accomplices  in  a  felony,  under 
a  promise  of  favour,  ought  not  to  be  prosecuted  for 
another  felony  ejusdem  generis  which  he  disclosed 
'  under  an  impression  that,  bv  hie  previous  inform- 
ation, he  had  delivered  himself  from  tne  consequences, 
38. 

in  Margaret  Rudd's  ease,  the  judges  expressed  their  opi- 
nion, that  an  accomplice  who  has  acted  a  £ux  and 
ingenuous  part,  and  made  a  full  and  true  inform- 
ation, ought  not  to  be  prosecuted  for  his  own  goHt 
so  disclosed  by  him,  nor,  perhaps,  for  any  other  effenee 
ef  the  same  kind  which  tu  may,  accidentally  and  with- 
out any  had  design,  have  omitted  in  hia  confesnon, 
40. 

but  he  cannot,  by  law,  plead  it  in  bar  to  an  indictment 
against  him,  40. 

it  cm  only  come  before  the  court  by  way  of  application 
to  put  off  the  trial,  to  enable  him  to  apply  else- 
where, 40. 
it  li  no  le^al  objection  to  a  prisoner  being  tried,  that  he 
'  lias  given  evidence  for  the  erown  in  anotiber  case, 

40. 
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APPROV£Rr-(e0iKiiMMrf). 

the  ancient  Uw  of  approvement  etated,  41. 

abolished  By  59  Geo.  3,  c.  46,  ib, 

observations  of  Sir  Matthew  Hale  upon  the  old  law  of 
approvement,  42. 

remarks  of  Ld.  Mansfield  upon  the  modem  j^actice,  ib. 

is  liable  to  many  objections,  ib» 

justified  only  by  necessity,  t(. 

accomplices  are  competent  witnesses;  bat  their  sin^e  tes- 
timony seldom  sufficient,  ib, 

is  under  a  strong  temptation  to  commit  peijaiy,  if,  by 
accusing  another,  he  can  escape  himself,  ib, 

an  accomplice  may  be  a  witness  for,  as  well  as  against,  an 
accomplice,  ib. 

an  approver  should  be  confirmed,  not  only  in  some  lM)ts 
generally,  but  in  some  particularly  which  affect  the 
prisoner,  45. 

observations  upon  his  testimony,  ib, 

APPROVEMENT, 

the  ancient  law  o^  from  which  the  modem  praetioe  was 
taken,  41. 

ARMED, 

for  the  purpose  of  taking  game,  in  land  open  or  indoeed, 
by  night,  a  misdemeanor,  191. 

ARSON, 

what  is  a  dwelling-house  at  common  law,  46. 

an  out'house,  under  the  same  roof  with  a  dwelling-houae, 
is  a  dwelling-house  at  common  .law,  sufficient  to 
support  an  indictment  for  burglary,  47. 

or  for  arson,  47. 

the  7  &  8  Geo.  4,  c  29,  s.  13,  determines  what  shall,  in 
future,  be  considered  a  dwelling-house,  as  re^uds 
the  offence  of  burgltry,  45. 

but  it  does  not  apply,  to  cases  of  arson,  t6. 

at  common  law,  if  the  building  acyoined  the  dwelling- 
house,  and  was  occupied  therewith,  it  was  sufficient, 
47. 

though  there  was  no  common  enrtilage,  indosuxe,  or  in- 
ternal conununioation,  ib, 

ASSAULT, 

if  a  party  raise  up  a  hand  against  another,  within  a  dis- 
tance capable  of  striking  the  other  may  strike  in  his 
own  defence,  48. 
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if  a  man  strikea  at  another  within  snch  distance,  the  other 

may  use  the  necessary  force  to  prevent  a  repetition, 

ib, 
an  indictment  for  an  assault  is  supported  by  evidence  of 

an  attempt,  with  force,  to  do  corporal  hurt,  ib. 
an  indictment  for  a  battery  is  supported  by  evidence  of 

the  smallest  injury  done  to  a  person  in  anger,  ib. 
spitting  npon  a  man  is  a  battery,  ib. 
a  party  charged  with  an  assault,  may  give  ton  uuault 

demesne  in  evidence  on  oot  guilty,  ib. 
but,  in  such  case,  it  must  appear  that  the  striking  was  in 

his  own  defence,  49. 
and  in  proportion  to  the  attack,  ib. 
a  slight  blow  by  A.  will  not  justify  B.  in  maiming  A., 

without  a  view  to  bis  own  defence,  ib. 
if  A.  strike  B.,  and  B.  strike  again,  and  they  close  inune- 

diately,  and,  in  the  scuffle,  B.  maims  A.,  that  is  son 

auauU  demetne,  ib. 
bat  i^  npon  a  little  blow,  B.  maims  A.,  that  is  not  eon  «- 

eauU  demesne,  ib. 
by  1  Vict  c.  85,  s.  11,  a  party  acquitted  of  a  felony  may 

be  found  guilty  of  an  assault  upon  the  same  indict- 
ment, provided  the  evidence  will  warrant  such  a 

finding,  133. 

ATTEMPTS,  49. 

on  an  indictment  for  an  attempt  to  drown,  under  9  Geo.  4, 

e.  31,  s.  11,  semble,  that  it  is  necessary  to  prove  an 

assault  in  fact,  ib. 
the.pnnishment  for  the  offence  of  attempting  to  drown  is 

transportation  for  fifteen  years,  or  imprisonment  for 

not  exceeding  three  years,  ib, 
the  capital  penalty  was  repealed  by  1  Vict  c.  85,  s.  1,  ib. 

AVERMENT, 

Qnu — if,  in  an  indictment  against  a  bankmpt  for  conceal- 
ing his  effects,  it  be  necessary  to  aver  notice  in  the 
London  Gazette,  where  the  bankrupt  has  actually 
appeared  to  his  commission,  88. 

JUTERFOIS  ACQUIT,  52. 

tfie  acquittal  &f  an  insolvent,  for  omitting  from  his  sche- 
dule pari  of  his  effects,  is  not  an  answer  to  a  chaige 
of  omitting  othersi  53. 
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amtetfoii  ae^t  may  be  pleaded,  9re  temis,  by  eonaent,  54. 

it  ooght  properly  to  be  in  wiitiog,  ib. 

and  the  prisoner  ib  entitled  to  have  coonBel  aarigned  him 

to  prepare  it,  ib. 
in  misdemeanors,  a  party  who  pleads  mtterfoia  acquit  is 

not  allowed  to  plead  o? er,  if. the  judgment  be  against 

him,  ib. 
even  though  the  crown,  upon  demurrer,  condnde  with  a 

ruptmdeat  muUr,  58. 

BAIL,  54. 

in  order  to  a  party  being  hailed  in  London  for  an  offence 
committed  in  the  country,  the  depositions  should  be 
remoTod  by  ceriiorarif  and  notice  be  serred  on  the 
committing  magistrates  and  the  prosecutor,  55. 

a  rule  niti  most  be  moTcd  for  in  the  first  instance,  to 
shew  cause  why  the  party  should  not  be  admitted  to 
bail,  and  the  bail  taken  in  the  country,  57. 

in  term  time,  the  motion  must  he  made  in  open  court,  ib. 

the  rule  is  a  seven  days'  rule,  ib. 

it  is  in  the  discretion  of  the  judge  to  admit  a  prisoner  to 
bail,  or  detain  him  in  custody,  if  the  trial  be  put 
off  on  account  of  the  absence  of  a  witness,  260. 

BANKER, 

if  a  man  be  in  the  habit  of  signing  blank  cheques,  and  one 

of  them  be  fraudulently  filled  up,  and  the  banker 

pays  it,  he  is  liable  to  refund,  180. 
if  a  banker  be  authorized  to  pay  to  three  persona  only, 

and  he  pay  to  one  of  them  and  two  who  are  strtmgen, 

he  is  liable  to  the  other  two,  178. 
and  if  he  pay  upon  an  instrument  purporting  to  be  signed 

by  the  other  two,  the  forgery  may  be  laid  with  intent 

to  defraud  him,  ib. 

BANKRUPT,  57. 

an  indictment  against  a  bankrupt  for  concealing  his  ef- 
fects, must  conclude  against  the  form  of  the  8ta<: 
tute,  t&. 

the  General  Bankrupt  Act  under  which  an  indictment 
lies  is  the  6  Oea  4,  c.  10,  s.  1 12--^8. 

by  the  7  Geo.  4,  c.  57,  s.  19}  (Insolvent  Act),  the  filing  a 
petition  is  an  act  of  bankruptcy,  60. 
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the  1  &  8  Will.  4,  c.  56,  a.  12,  subititates  a  fiat,  in  all 
cases,  for  a  commissioD,  61. 

the  15th  section  gives  a  form  of  oath  for  the  persons  acting 
as  commissioners  elsewhere  than  in  the  country,  61. 

the  6  Geo.  4,  c.  16,  s.  25,  requires  notice  of  the  fiat  to  he 
published  in  the  London  Gazette,  66. 

the  7  Geo.  4,  c  57,  s.  76,  makes  a  copy  of  the  petition, 
schedule,  order,  and  proceedings,  under  the  fiat,  pur- 
porting to  be  signed  and  certified  by  the  officer  in 
whose  custody  they  are,  or  his  deputy,  and  sealed 
with  the  seal  of  the  court,  sufficient  evidence  thereof, 
81. 

the  seal  of  the  court  must  be  proved,  16. 

but  it  is  not  necessary  to  call  a  person  from  the  court 
itself  to  prove  it,  ib, 

the  act  of  filing  is  a  **  proceeding  "  within  the  meaning  of 
the  act,  82. 

it  is  not  necessary  to  allege  that  the  JIat  was  duly  issued, 
ib. 

the  2  &  3  Will.  4,  e.  114,  ss.  8  and  9,  requires  the  fiat  to 
be  entered  of  record  in  the  Court  of  Bankruptcy,  be- 
fore it  can  he  given  in  evidence,  83. 

the  9th  section  makes  it  evidence  if  it  purparts  to  be 
sealed  with  the  seal  of  the  court,  ib. 

it  is  not  necessary  to  allege  nor  to  prove  the  filing,  except 
as  to  fiats  prosecuted  in  the  Court  of  Bankruptcy, 
84. 

the  oath  is  directed  by  1  &  2  WiU.  4,  c.  56,  ib. 

but  it  must  be  described  in  the  memorial  as  of  the  2  Will. 
4,  t&. 

beeanse  to  describe  a  statute  as  made  in  two  years  is 
bad,t6. 

temhkt  that  personal  service  of  the  notice  of  the  fiat  upon 
the  bankrupt  is  good  in  all  cases,  ib. 

though  the  6  Geo.  4,  o.  56,  requires  it  to  be  left  at  his 
abode  when  he  is  not  in  prison,  87. 

iiaii/«,that  the  notice  in  the  Gazette  is  sufikiently  proved 
by  the  production  of  the  Gazette,  88. 

quare,  if  the  averment  of  notice  in  the  Gazette  be  neces- 
sary where  the  bankrupt  has  appeared  and  been 
examined,  88. 

The  allegation  in  the  indictment  of  notice  in  the  Gazette 
need  not  correspond  in  terms  with  the  notice  itself, 
89. 
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parol  evidence  of  answers  given  to  questions  put  to  the 

bankrupt  prior  to  the  commissioners  affinng  their 

seals  to  the  examination,  held  inadmissible,  90,  91. 

answers  to  questions  put  subsequently,  held  to  be  receiv- 
able, 90. 

qtutre,  if  "  twenty  promissory  notes  for  ths  pttymont  of 
wumoy,  the  stUd  notes  being  due  and  unsatis/edf**  frc, 
be  a  sufficient  description?  91. 

the  indictment  charged  the  intent  to.  be  to  defraud  the 
**  ereditors"  There  was  evidence  only  of  one  cre- 
ditor.   Objection  taken  and  overruled,  92. 

objection  that  the  indictment  did  not  conclude  eomira 
formam  staiuiif  93. 

point  reserved,  ib, 

objection  held  fatal  by  the  Judges,  on  the  authority  of 
Pearson's  case,  97. 

fiuere,  if  the  allegation,  "  not  regarding  the  taws  and 
statutes  of  this  realm,  nor  the  pains  and  penalties 
therein  contained,  after  he  became  bankrupt,"  &c,  be 
not  equivalent  to  contra  formam?  ib. 

semble,  that  the  omission  of  "  contra  formam,"  is  not  cured 
by  the  21  sect  of  7  Geo.  4,  c.  64 — 95—97. 

BATTERY, 

an  indictment  for  a  battery  is  sustained  by  evidence  of 

the  smallest  injury  done  to  the  person  of  a  man  in 

an  angry  manner,  48. 
spitting  upon  a  man  is  a  battery,  ib. 
a  battery  cannot  be  justified  by  a  plea  of  son  assamU 

demesne,  ib, 
but  son  assault,  &&,  may  be  given  in  evidence  upon 

a  not  guilty,  and  the  defendant  may  be  thereupon 

acquitted,  t6. 
but  the  striking  must  be  in  proportion  to  the  attack,  49. 
and  in  his  own  defence,  ib, 

for  every  assault  it  is  not  reasonable  that  a  man  should  be 
,  "  banged  with  a  cudgel,"  ib, 

the  meaning  of  the  plea,  "  son  assault  demesne "  is,  that 

the  party  struck  in  his  own  defence,  ib, 

BIGAMY, 

what  necessary  to  constitute  a  valid  marriage  in  Scotland, 

97. 
marriage  is  a  civil  contract,  108. 
most  1^  solemnly  and  deliberately  entered  into,  109. 
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the  aiaent  of  both  parties  must  be  ditUnetljf  and  clearly 
proved,  109. 

not  necessary  that  they  should  afterwards  live  together  as 
mail  and  wife,  ib. 

bnt  living  together  as  man  and  wife  will  operate  to  ex- 
plain the  marriage  contract  if  ambiguous,  ih. 

Judgment  of  Sir  W.  Scoti  in  Dulrymple  v.  DairympU, 
16  July,  1811— digest  of,  98. 

law  of  Scotch  marriages  often  important  in  the  admini- 
stration of  EnglL>n  law,  ib. 

of  the  marriage  contract  generally,  ih. 

in  its  origin  a  contract  of  natural  law,  15. 

in  dvil  society  a  civil  contract,  99. 

the  law  of  the  church  reverenced  it  as  such,  ih, 

though  a  sacrament  it  required  not  the  introduction  of  the 
priest,  ib, 

of  the  three  sorts  of  marriages,  ih, 

regular,  ih, 

irregular,  ih, 

promises,  ih. 

the  different  rules  relating  to  them,  and  legal  conse- 
quences, ib, 

Scotland  (at  the  Reformation)  disclaimed  the  doctrine  of 
a  sacrament  in  marriage,  100. 

Ecclesiastical  courts — their  cognisance  of  matrimonial 
causes,  ih, 

marriage  per  verba  de  praeenti,  ih. 

Marriage  Act,  22  Geo.  2,  c.  33,  ih. 

Sir  W,  Blaekstone*t  remark  upon  it,  101. 

swept  away  the  whole  subject  of  irregular  marriages,  ih. 

established  the  necessity  of  resorting  to  a  public  and  re- 
gular form,  ib, 

matrimonial  law  of  Scotland  since  the  Reformation,  ih. 

opinions  of  Mr.  Cnig  and  Mr.  Cay,  ib, 

modes  of  celebrating  marriage  prescribed  at  different 
times,  t6. 

several  of  them  in  times  of  ferment,  ib. 

prescribed  ritual  forms  not  admitted  by  the  law  of  Scot- 
land, 102. 

does  not  distinctly  appear  in  what  character  the  priest 
officiates,  ib, 

opinion  of  Mr.  Gillies  as  to  the  form  which  conatitotea 
validity,  ib, 

of  Lord  Braxfield,  ih. 
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lUy  Campbell,  102. 
cmnon  law  the  baaiB  of  the  marriage  law  of  Scotland, 

108. 
and  of  all  Earope,  ib. 
of  the  ancient  general  law  of  Europe,  16. 
a  contract  ptr  v§rba  de  prattuH,  or  a  promise  per  verba 

ie /uhuro  eaiai  copula,  constituted  a  valid  mairiage 

without  the  intervention  of  the  prieat  till  the  time  of 

the  Council  of  Trent,  ib. 
the  decrees  of  the  Council  of  Trent  never  received  as  of 

authority  in  Scotland,  ib. 
opinions  of  Mr.  Erskine  and  othen  touching  the  fiiim  of 

marriage  contract,  104. 
text  authorities  of  Scotland,  ib. 
cases  decided  in  the  Scotch  tribnnalsy  ib. 
promise  eum  copula,  ib, 
Gretna  Green  marriages,  105. 
conclusion,  ib. 
remarks  (generally)  upon  the  Scotch  matrimonial  law, 

106. 
on  the  nature  of  the  matrimonial  oontract,  ib. 
on  contracts  in  general,  ib. 
on  the  matrimonial  contract  in  particular,  ib. 
the  omu  probandi  is  on  the  party  who  impeaches,  107. 
Irish  marriages,  109. 

the  marriage  of  a  Protestant  in  Ireland  to  a  Roman  Catho- 
lic, by  a  Roman  Catholic  priest,  is  void,  19  Geo.  2, 

c.  83,  (Irish  stat.)|  109. 
quart,  if  the  English  judges  are  bound  to  take  jodidal 

notice  of  the  common  law  of  Ireland!  ib. 
quote,  if  the  Irish  law  of  marriage  ought  not  to  be  proved 

by  a  person  conversant  therewith  in  the  same  manner 

as  a  ^areign  law?  110. 
the  rules  as  to  proving  a  foreign  Uw,  lit. 
the  courts  will  not  take  notioe  of  the  Scotch  Uw  of  con- 
tracts made  by  infants,  ib. 
coni 


to  provPinnVRIh  law  a  copy  of  that  law  must  be  pro- 
duced, 112. 

Jewish  marriage  proved  by  questions  addifesed  to  the 
Bethdin,  ib. 

the  answers  received  on  the  honour  and  integrity  of  the 
professors  without  oath,  ib. 

conformably  with  the  practiceof  the  Court  of  Chancery,  1 12. 


IVDEX*  811 

BIGAMY— (continued). 

the  statate  laws  of  Ireland  and  England  beCore  the  union 

reciprocally  proved  by  copies  printed  by  the  author^ 

ized  printer,  ib. 
the  Irish  marriage  act,  9  Geo.  2,  c.  11.,  113. 
bill  for  dissolTiiig  the  marriage  between  Ellen  Turner,  an 

infant,  and  Edward  Gibbon  Wakefield,  21. 
obeervations  of  the  Earl  of  Eldon  thereupon^  ib, 

BITING  OFF, 

a  Finger,  or  a  Nose,  or  th^  Prepuce  of  a  child,  is  not  a 
wounding  within  9  Geo.  4,  c.  31.,  or  1  Vict  c.  S5,  s.  4 
—130—131. 

BLACKSTONE,  SIR  W. 

his  observations  upon  the  Marriage  Act  of  22  Geo.  2,  c.  33, 
101. 

BREACH  OF  THE  PEACE. 

in  forcihle  entry  the  gist  of  the  offence  is  the  breach  of 
the  peace,  171. 

BREACH  OF  PROMISE, 

is  not  a  false  pretence  within  the  meaning  of  7  Geo.  4,  c.  29, 
s.  53,  164. 

BREACH  OF  WARRANTY, 

is  not  a  false  pretence  foi'Mtn,  &c.,  ib, 

BROTHEL, 

a  man  haa  no  right  to  say  of  a  particular  body  of  persons 
that  they  keep  a  "  brothel  of  proBtkution,"  254. 

BUILDING. 

no  building,  althoi^h  within  the  same  curtilagie,  with  a 
dwelling-house,  and  occupied  therewith,  is  to  be 
deemed  part  of  such  dwelling-house  for  the  purpose 
of  buiglary,  unless  there  be  a  oommvnication  between 
thera*  immediately,  or  by  a  covered  way,  1 16. 

BURGLARY, 

what  is  a  dwelling-house  for  the  purpose  of  burglary 
within  7  &  8  Geo.  4,  c.  28,  s.  13 — 47,  113. 

the  statute,  115,  a. 

no  building  to  be  so  considered,  unless  there  be  a  commu- 
nication between  such  building  and  dwelliqg-house, 
either  immediate  or  by  means  of  a  covered  way,  115. 

though  within  the  curtilage  and  under  the  same  roof^  ib. 

shooting  into  a  field  with  a  gun  loaded  with  shot,  was  held 
to  be  a  breaking  of  the  close,  193. 

putting  nets  on  the  twigs  of  a  hedge,  and  standing  in  a 
lane  outside,  held  to  be  an  entry,  192. 
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CAPITAL, 

taldog  away  an  heiress  made  capital  by  39  Elix.  c  9— S. 
capitaJ  penalty  repealed  by  1  Geo.  4,  c.  115—3. 

CANON  LAW, 

the  basis  of  the  marriage  law  of  Scotland,  108. 
and  of  all  Europe,  ib. 

CATHOLIC,  ROMAN, 

marriage  of  a  Protestant  in  Ireland  to  a  Roman  Catholic, 

by  a  R.  C.  Priest,  void,  109. 
religion,  may  be  impugned,  253. 

CELEBRATION  OF  MARRIAGE, 

rules  respecting  in  Scotland,  101. 

CERTIORARI, 

depositions  must  be  removed  by,  in  order  to  bail  being  had 

in  London,  55. 
no  costs  allowed  to  prosecutor  on  removal  of  indietmeot 

by,  264. 

•CHALLENGE  OF  JURORS,  116, 119. 

it  is  a  good  ground  of  challenge  to  a  juror  that  he  took  an 

active  part  in  the  transaction  out  of  which  the  indict- 
ment arose,  116. 
the  Crown  cannot  challenge  a  juror  but  for  cause  shewn, 

119. 
the  Jury  Act  (6  Geo.  4,  c.  50)  makes  no  alteration  in  this 

respect, 
sect  29  directs  that  they  **  that  sue  for  the  King  ahall 
«  assiffn  of  their  challenge  a  cause  certain,  and  the 

trutn  of  the  same  shall  be  inquired  of  according  to 

the  custom  of  the  court,'*  118,  n. 
it  is  not  a  ground  of  challenge  for  the  crown  that  the  same 

juror  has  sat  on  other  juries,  and  in  no  case  found  a 

verdict.for  the  crown,  117. 
the  prisoner  in  murder  and  felony  may  chaBenge  fwtmtf 

peremptorily,  and  no  more,  118. 

CHANCERY  COURT  OF, 

it  is  the  practice  of  to  receive  the  answers  of  the  profesiom 
of  foreign  law  ou  honour,  and  not  on  oath,  112. 

CHARACTER, 

semble,  that  witnesses  may  not  be  called  t*  cMlndiot 

witnesses  to  character,  154. 
setffif.  ib. 
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ykhem  the  priaoner  calls  witnesses  to  character  only,  the 

connsel  for  the  proiecation  ought  not  to  reply,  202. 

CHRISTIANITY, 

a  sect  of,  not  being  the  established  religion,  may  be  law- 
fully attacked,  263. 

but  not  Christianity  generally,  because  it  is  the  establiahed 
religion  of  the  country,  254. 

CHURCH,  LAW  OF  THB 

reverenced  marriage  as  a  sacrament,  98. 
respected  its  natural  and  dvil  origin,  ib. 
considered  the  contract  binding  without  the  intenrtntion 
of  the  priest,  <6. 

CIVIL  SOCIETY, 

in  dril  society,  marriage  a  ciril  contract  regulated  by 
law,  and  endowed  with  civil  consequences,  98. 

COACH,  282. 

steaHng,  on  a  journey,  must  be  "  ni  and  upon  tk$  eoaeh,** 
to  be  within  7  Geo.  4,  c  64,  s.  18,-231. 

COAL  VESSEL, 

the  master  of  a  coal  vessel  is  not  a  joint  propietor  with 
the  owner  by  reason  of  the  custom  giving  him  a  share 
in  the  freight,  257. 

COIN,  118. 

base  coin  found  in  the  prisoner's  possession  five  days  after 
is  evidence  of  guilty  knowledge,  119. 

the  personal  possession  of  bad  monev  by  one  is  the  per- 
sonal possession  of  the  other,  when  both  are  in  con- 
cert, «&. 

COLLATERAL  FACT,  155, 156. 

COLLUSION,  5. 

if  a  party  having  the  care  of  another's  daughter  marry  her 
to  his  son,  it  is  not  within  the  statute  4  &  5  P.  &  M. 
c.  8,  s.  4, — 5. 

COMMISSIONERS, 

by  1  A^  2  W.  4,  c.  56,  s.  12,  a  fiat  in  bankruptcy  is  snb- 
stituted  for  a  commission,  and  instead  of  commission- 
ers persons  are  to  act  as  such,  61. 
an  examination  on  oath  before  commissioners  in  bank- 
ruptcy is  evidence  against  the  examinant  on  ah  indict- 
ment for  felony,  157. 
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COMMON  INTENT, 

where  parties  act  in  ponuance  of  a  common  intent,  tbe 
act  of  each  is  the  act  of  all,  226. 

COMPOUND  OFFENCE, 

where  the  offence  is  of  a  compound  natnre,  and  will  admit 
of  a  verdict  for  a  common  larceny,  a  former  conviction 
may  be  charged,  190. 

COMMUNICATION, 

an  outhouse,  for  the  purpose  of  burglary,  must  commoni- 
cate  either  immediately  or  by  a  covered  and  ineloeed 
passage  with  the  dwelUng^houae,  4. 

CONCEALING  EFFECTS, 

indictment  against  a  bankrupt  for  concealing,  57. 

CONCERT,  119,  226. 

where  two  are  acting  in  concert,  the  personal  possession  of 
base  coin  by  one  is  the  personal  possession  of  the 
other,  119. 
where  all  are  acting  in  pursuance  of  a  eommon  intent, 
the  act  of  each  is  the  act  of  all,  226. 

CREDITORS, 

have  a  right  peculiar,  and  a  person  may  be  liaUe  to  be 
considered  a  partner  as  to  them,  though  not  as  to 
particular  individuals,  257. 

CONFESSION,  122. 

a  second  confession  made  under  the  same  influenoe  as  the 
first,  not  receivable,  122. 

there  ought  to  be  strong  evidence  to  shew  that  the  im- 
pression was  removed,  in  order  to  let  in  the  second 
confession,  ib. 

the  cases  establish  the  principle,  that  a  confession  made 
under  the  promise  or  menace  of  a  person  in  authority 
over  the  prisoner,  is  not  receivable,  125. 

but  that,  where  it  is  obtained  through  the  medium  of  a 
person  from  whom  the  prisoner  has  nothing  to  hope 
or  fear,  it  is  receivable,  ib, 

CONSENT, 

if  an  heiress  be  taken  away  against  her  consent  for  hicrt, 

and  married  or  defiled,  it  is  felony,  2. 
even  though  she  consent  to  such  mariage,  3. 
so,  if  she  be  taken  with  her  consent,  and  be  married  or 

defiled  against  her  consent,  3. 
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CONSENT— (c0»^mf«<O. 

under  4  &  5  P.  &  M.  c  8,  a.  4,  if  the  parent  or  guardian 
once  agree,  it  is  an  assent  within  the  statute,  though 
he  afterwards  dissent,  5. 

CONTRACT, 

of  marriage,  in  its  origin,  is  one  of  natural  law,  98. 
in  civil  society,  it  is  a  ciTil  contract,  ib. 
partakes  of  the  nature  of  all  contracts,  106. 
is  vitiated  if  induced  by  force  or  fraud,  ib. 
foreign  contracts  are  governed  by  the  let  iod,  111. 
a  contract  for  necessaries  in  Scotland,  is  governed  by  the 
law  of  Scotland,  ib, 

CONTRA  FORMAM  STATUTI, 

an  indictment  against  a  bankrupt  for  concealing  his  effects 
must  conclude  cmtraformam  atatutit  97. 

CONTRA  PACEM, 

an  indictment  ought  to  conclude  against  the  peace  of  the 
sovereign  in  whose  reign  the  charge  is  laid  to  have 
been  committed,  230. 

CONVICTION,  FORMER,  187. 

CORONER'S  INQUISITION. 

a  juror  who  puts  his  mark  to  an  inquisition  must  be  taken, 
jfrima  facie,  to  have  done  so  m  the  presence  of  his 
fellows,  125. 

CORPORATE  OFFICE,  34. 

by  9  Geo.  4,  c  17,  the  Corporation  and  Test  Acts  were 

repealed,  and  a  declaration  was  required  to  be  taken 

by  persons  elected  to  corporate  ofSces,  34. 
by  1  Vict  c.  5,  Quakers,  Moravians,  and  Separatists  are 

allowed  to  make  another  declaration  in  lieu  thereof, 

85. 
Newcastle-upon-Tyne  is  a  county  corporate,  219. 

COSTS, 

a  prosecutor  who  removes  an  indictment  by  certiorari  is 
not  entitled  to  costs  on  the  prisoner  being  convicted, 
264. 

neither  is  he  entitled  to  the  costs  of  the  day  when  the  trial 
is  postponed  by  the  act  of  God,  ib, 

COUNCIL  OF  TRENT, 
A.  D.  1546,-99. 
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COUNSEL,  PRISONERS',  ACT, 
6&7  W.4,c.  114,— 263. 

COUNTY, 

if  forcible  abduction  be  in  one  county,  and  the  maniag« 
be  solemnised  in  another,  the  defendant  cannot  he 
indicted  in  either,  14. 

COURT  OF  BANKRUPTCY, 

by  2  &  8  W.  4,  e.  114,  s.  8,  a  fiat  in  bankruptcy  to  be 
reoeired  in  evidence  must  be  entered  of  record  in  the 
Court  of  Bankruptcy,  83. 

by  7  Geo.  4,  c.  57,  s.  76,  (the  Insolvent  Debtors'  Act),  a 
copy  of  the  petition,  schedule,  &c,  purporting  to  be 
signed  by  the  officer  having  the  custody,  and  sealed 
with  the  sesi  of  the  Court,  are  made  evideneo  m  all 
courts,  81. 

CRIMINAL  INFORMATION, 
Gatheroole's  case,  286. 

CROWN, 

accomplices  who  are  admitted  to  be  witnesses  for  the  crown 
have  an  equitable  title  to  a  recommendation  to  the 
King's  mercy,  38. 

CURTILAGE,  47,  115. 

By  7  8c  8  Geo.  4,  c  29,  s.  IS,  a  building  within  the  same 
curtilage  as  a  dwelling-house,  and  occupied  there- 
with, is  not  a  part  of  such  dwelling-house,  for  the 
purpose  of  burglary,  unless  there  be  a  communica- 
tion, either  immediate  or  by  means  of  a  covered  and 
inclosed  passage,  47. 

but  this  statute  does  not  apply  to  arson,  which  follows  the 
rule  of  the  common  law,  ib, 

at  common  law,  it  is  enough  that  the  building  adjoin  the 
dwelling-house,  and  be  occupied  as  parcel  thereof,  ib, 

CUSTOM, 

a  custom  for  the  master  of  a  ooal-vessel  to  receive  a  portion 
of  the  freight  does  not  make  him  a  partner,  258. 

CUTTING  AND  WOUNDING,  127. 

On.,  if  the  teeih  of  a  dog  be  a  sharp  instrument,  within 

the  9  Geo.  4,  c.  81,  and  1  Vkt.  e.  85,-186. 
On.,  if  it  be  necessary  under  9  Goo.  4,  c.  31,  to  state 

the  means  by  which  the  wound  was  infficted! 

127. 
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CUTTINO  AND  WOUND INGh-(cefi<HW«l). 

the  9  Oeo.  4,  c  31,  is  repealed  by  1  Viot.  c.  85,  bat  d- 
milar  proTisions  are  enacted,  ib, 

$embU,  that  a  bite  by  the  teeth  of  a  dog  is  not  a  wounding 
within  4  Geo.  4,  c.  34,  s.  3,-128,  n. 

the  wound  most  be  inflicted  with  an  instrument,  129. 

a  party's  own  teeth  is  not  an  instrument  within  the  mean- 
ing of  the  Stat,  130. 

biting  a  finger  off  is  not  a  wounding,  18 1. 

or  a  prepuce,  ib. 

or  a  nose,  ib, 

the  instrument  need  not  be  a  sharp  instrument,  132,  n. 

on  an  indictment  for  cutting,  a  party  may  be  convicted  of 
an  assault,  138. 

and  sentenced  to  hsrd  labour,  (1  VicL  c.  S6,  s.  8),  ib. 

it  is  not  necessary  that  the  indictment  should  state  the 
instrument  by  which  the  wound  was  given,  135. 

throwing  oil  of  vitriol  in  a  party's  face,  and  causing  a 
wound,  was  not  within  9  Geo.  4,  c.  31, — 136,  n. 

bat  the  1  Viet  o.  85,  makes  it  felony,  137. 

DALRYMPLE  v.  DALRYMPLE,  Sir  William  Scott's  judg- 
me&t  in,  98. 

DAUGHTER,  NATURAL, 

is  a  daughter  within  the  statutes  against  abduction  of  fe- 
males, 4. 

DEAF  AND  DUMB,  137. 

ibrms  observed  on  the  trial  of,  for  felony,  ib. 

DEFILING  AN  HEIRESS, 

in  an  indictment  under  3  Hen.  7,  c.  8,  it  was  necessary  to 
shew  that  the  woman  was  married  or  defiled,  3. 

DEFLOWERING  A  WOMAN  CHILD, 

the  taking  away  and  defiowering  a  woman  child  under  six- 
teen, or  marrving  her  wi&out  her  father's  consent, 
w^as  punishable  with  five  years'  imprisonment,  by  4 
&  5  P.  &  M.  c.  8,  s.  4,-5. 

DEPOSITIONS  AND  EXAMINATIONS,  55,  139,  261, 
262. 
Qm.,  if  necessary  under  any  circumstances  to  call  the 
magistrate  or  his  clerk  to  authenticate  them? 
140. 
tewtbU,  that  it  is  not,  ib. 
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DEPOSITIONS  AND  £XAMINATlONS--(co«A'iw^<0. 

the  ezaminatioii  of  a  witness  teken  under  7  Geo.  4»  c  64, 
B.  32,  is  not  evidence  after  the  examinanf  s  death, 
nnless  taken  in  the  presence  of  the  prisoner,  143. 

the  role  is  the  same  as  it  was  under  the  2  P.  &  M.  c  10, 
now  repealed,  ib. 

DETAINER, 

See  '* Forcible  Entry"  and  "  Dtttdnn;"  171. 

DISCRETION, 

it  18  in  the  judge's  discretion  to  hail  a  prisoner  or  detain 
him  in  custody,  when  the  trial  is  put  off  on  account 
of  the  absence  of  a  witness,  260. 

DOG, 

semble,  that  a  bite  by  the  teeth  of  a  dog  is  not  a  wounding 
within  the  statutes  9  Geo.  4,  o.  31,  and  1  Vict  c.  85, 
126. 

DROWN, 

sembUt  that  on  an  indictment  for  an  attempt  to  drown,  it 
is  necessary  to  prove  an  assault  in  fiict,  52. 

DRUNKENNESS,  144. 

voluntary,  not  an  excuse  in  our  law  for  crime,  144. 

if  a  party  be  made  drunk  by  stratagem  or  fraud,  he  is  not 

responsible,  145. 
may  be  taken  into  consideration  to  explain  the  intention  on 

sudden  provocation,  ib. 
a  drunkard  is  '<  voluniarius  demon,"  per  Lord  Coke,  ib. 
Dr.  Paley's  remarks  upon,  in  relation  to  crime,  ib. 

DYING  DECLARATION,  147,  14»,  150. 

equal  in  sanction  to  an  oath,  147« 

but  the  opportunity  of  investigating  the  truth  different,  i&. 

ergo,  the  accused  entitled  to  every  allowance  that  he  may 
have  lost  by  the  absence  of  cross-examination,  ib. 

in  order  to  a  statement  being  received  as  a  dying  declara- 
tion, it  must  be  shewn  that  the  deceased  was  without 
hope  of  recovery,  149. 

the  woztls  "  I  think  myself  in  danger,"  donotezclnd«6ie 
supposition  of  hope,  ib. 

dying  declarations  may  be  given  in  evidence  in  &vour  of 
the  accused,  150. 

ECCLESIASTICAL  COURT, 

cognisance  by,  of  matrimonial  causes,  100. 
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ELDON,  EARL  OF, 

his  observations  upon  the  case  of  Miss  Ellen  Turner,  on 
the  introduetion  of  the  bill  for  aToiding  her  marriage 
with  Edward  Gibbon  Wakefield,  90. 

EMBEZZLEMENT, 

it  is  embezzlement  in  the  olerk  to  a  banker  to  appropriate 
to  his  own  use  the  monies  of  the  firm,  although  by  a 
private  arrangement  with  one  of  the  partners,  he  was 
to  have  a  share  of  his  share  in  the  profits,  258. 

ENGLISH  JUDGES, 

qu,  if  the  English  judges  are   bound  to  take  notice  of 

the  Common  Law  of  Ireland  without  the  ordinaiy 

proof  of  a  foreign  law  7  109. 
the  English  judges  cannot  take  judicial  notice  of  the  law 

of  a  foreign  country  without  proof,  111. 
if  it  be  a  written  law,  a  copy  should  be  produced,  112. 
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ENTRY,  FORCIBLE,  170.    See  "Forcible  Entry,' 

placing  nets  upon  the  twigs  of  a  hedge  within  a  field,  is  an 
entry,  191. 

ESTABLISHED  RELIGION, 

a  man  may  not  attack  Christianity  generally,  because  it  is 
the  established  religion  and  part  of  the  Constitution, 
254. 

EVIDENCE,  150. 

ftc  if  the  petitioning  creditor  is  a  competent  witness  to 
prove  the  debt  and  trading,  on  an  indictment  against 
a  bankrupt  for  concealing  his  effects?  82. 

the  proceedings  under  a  commission  of  bankruptcy  are 
made  evidence  by  2  &  3  W.  4,  c.  1 14,  s.  9,  if  they  pur- 
port  to  be  sealed  with  the  seal  of  the  Court  of  Bank- 
rupicift  83. 

if  a  party  happen  to  be  in  court,  having  come  there  on 
other  business,  he  is  bound  to  give  evidence  without 
having  his  expenses  paid  him,  259. 

but  if  he  appear  there  upon  the  subpcena  of  the  party  call- 
ing him,  he  is  not  so  bound,  >6. 

putting  a  letter  into  the  post-office  in  Manchester,  con- 
taining a  forged  instrument,  is  an  uttering  in  Lanca- 
shire, 150. 

the  post-mark  upon  the  cover  is  evidence  of  such  an  utter- 
ing, 151. 
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EVIDENCE^CMiKJiiiieiO. 

a  proseootor  it  not  entided  to  call  witaeaies  to  ttrei^tlieii 
hifl  eridenoey  allor  tho  piiioiier's  caae  has  been  gone 
dinragh,  16. 

dUiog  witnesses  to  eontndict  the  prisoner's  iritnesses,  is 
another  matter,  ift. 

a  witness  may  refresh  his  memoiy  from  the  notes  of  eonn- 
sel  taken  at  another  trial,  152. 

bat  he  most  afterwards  speak  from  a  r^/hiked  memoty, 
and  not  from  the  notes,  153. 

^a.  if  a  party  may  not  be  allowed  to  refresh  his  me- 
moiy by  any  means  ?  t5. 

a  shop  book  has  been  held  sufficient,  ib,  n. 

^.  if  a  witness  to  chancter  may  be  oontndieted  by 
the  prosecutor?  154. 

Held,  by  CoUridge,  J.  {dubUoHie),  that  it  was  a  odUateial 
issue,  155. 

the  rale  is  well  established  that  a  witness  cannot  be  cross- 
examined  to  a  collateral  fiust  with  a  view  to  contradic- 
tion, ib. 

sed  qu,,  if  character  be  not  an  independent  issoe  allowed, 
tnfaoorem  vita,  to  be  raised  by  the  prisoner?  ib, 

it  is  a  general  rule,  that  fi^ts  collateral  to  the  issue  npon 
the  racord  cannot  be  given  in  evidence  to  discreolt  a 
witness,  156. 

the  copy  of  a  copy  of  a,  fi,  fa,  i»  not  admissible  in  eridenee, 
157. 

the  eramination  of  a  prisoner  tsken  before  Commissionera 
of  Bankruptcy,  may  be  given  in  evidence  against  him 
on  a  trial  for  felony,  aldiongh  it  was  taken  on  oath,  157. 

EXAMINATION,  261,  262. 

the  examination  of  a  witness  taken  pursnant  to  the  stat. 
7  Geo.  4,  C.64,  s.32,  cannot  be  given  in  evidence 
after  the  death  of  the  examinant,  luiless  it  were  taken 
in  the  presence  of  the  prisoner,  142. 

the  examination  of  the  prisoner  before  a  magistrate  is  not 
an  answer  to  the  depositions,  but  to  the  ehaxge.  He 
is  not  entitled,  therefore,  when  his  examination  is  pot 
in  by  the  prosecutor,  to  have  the  depositions  read,  un- 
less it  has  particular  refisrenoe  to  them,  261. 

EXERTIONS, 

under  the  word  Exertions,  in  7  Geo.  4,  c  64,  s.  28,  a  gra- 
tuity may  be  given  to  a  constable  ibr  his  courage  in 
apprehending  a  prisoner,  163. 


INDBX,  321 

EXPENSES,  161. 

under  the  words  "  l«  UktrwUe  carrying  m  tueh  proueu* 
tiont**  in  7  Geo.  4^  c  64,  i.  22,  extra  expeniee  in- 
cuired  in  getting  ap  a  prosecation  allowed,  161. 

under  the  word  "ExtrHoiu,"  in  section  88,  a  giatnity 
allowed  for  a  display  of  cooxage  in  apprehending  the 
prisoner,  16S. 

on  an  indictment  for  am  attempt  to  nmrder  hy  it/ifbeatina, 
extra  expenses  for  apprehending  the  prisoner  al- 
lowed, ib. 

EXPLANATION, 

where  the  examination  of  a  prisoner  is  pnt  in,  if  it  rsfera  to 
the  depositions,  he  is  entitled  to  nave  them  read  in 
explanation,  261. 

EXPOSURE, 

a  chaige  that  the  death  was  eauaed  by  exposure,  is  not  sup- 
ported by  proof  that  it  was  accelerated,  220,  224. 

fn.  if  the  indictment  charge  that  the  death  was  caused 
by  casting  to  the  ground  a$ui  by  exposure,  and  there 
be  proof  of  exposure  only,  can  the  indictment  be  sus- 
tained? ib. 

EX  PARTE, 

to  do  any  thing  upon  an  ex  parte  statement,  where  the  law 
is  not  imperatiye,  is  to  be  deprecated,  178. 

EXTRA  EXPENSES,  163. 

allowed  on  an  attempt  to  murder  by  suffocating,  thoogh 
not  within  the  wordt  of  the  stat  7  Geo.  4,  c  64,  ss.  2, 8, 
—163. 

FALSE  PRETENCES,  164. 

to  obtain  money  under  a  promise  to  advise  a  bill,  but  with 
a  fraudulent  intent  to  appropriate  it  to  the  partjr's 
own  use,  and  not  to  the  purpose  for  which  it  was  ad- 
vanced, is  within  7  Geo.  4,  c  29,  s.  53,  if  the  state- 
ments made  by  the  prisoner,  and  which  induced  the 
party  from  whom  ue  money  was  obtained  to  part 
with  it,  were  fidse,  164. 

a  mere  breach  of  promise  will  not  constitute  an  offence 
within  the  act,  166. 

nor  a  mere  naked  lie,  167. 

nor  a  breach  of  warranty,  169. 
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FATHER, 

the  putstiTe  father  of  a  nAtnn]  dao^ter  it  within  the 

oootempltftion  of  3  Hen.  7,  c  2.    (Abduction  of  an 

Heiress),  4. 
taking  away  a  woman  child  under  sixteen,  against  the  will 

or  nnknowing  of  her  father,  is  punishable  by  two 

years'  impiisonment,  by  4  &  5  P.  ft  M.  c  8,  s.  3,—^. 
marrying  or  deflowering,  )Im  years,  by  a.  4, — ib, 

FEAR, 

a  confession  made  to  a  person  from  whom  the  prisoner  has 
nothing  to  hope  or  fear,  is  receiyable  in  evidMieey 
though  obtained  by  promise  or  menace,  125. 

FELONY, 

taking  a  woman  haviog  an  interest  in  real  or  personal 

property,  against  her  will,  and  from  motives  of  lucre, 

with  intent  to  marry  or  defile  her,  is  made  felony  by 

9  Geo.  4,  c.  31,  8. 19, — 19. 
taking  a  woman  child  under  sixteen,  and  unmarried,  fimn 

the  possession  of  her  parent  or  protector,  is  Mde  a 

misdemeanor  by  sec  30,  ib. 
on  a  charge  of  felony,  the  prisoner  may  chalfenge  twenty 

juron  peremptorily,  118. 


FEMALE,  9ee  "  JbducHon.** 

FIAT  IN  BANKRUPTCY, 

is  substituted  for  a  Commission  in  Bankruptcy,  by  1  &  2 

Will.  4,  c.56,s.l2,— 6L 
is  made  evidence,  together  with  the  other  proceedings,  if  it 

purported  to  be  sealed  with  the  seal  of  the  Court  of 

fiamumptcy,  sec.  9, — 83. 
must  be  entered  of  record  in  the  Court  of  Bankruptcy, 

if  prosecuted  in  that  court,  see.  13,— -84i. 
filing  a  petition  in  the  Insolvent  Court  to  be  discharged 

from  custody,  is  an  act  of  bankruptcy  by  7  Geo.  4, 

c  57,  8.  13,  (Insolvent  Act),  60. 
the  act  of  filing  is  a  *' proetedUig"  within  the  7  Gea  4, 

c  57,  s.  76,-81. 


i  FIBRI  FACIAS, 

a  copy  of  a  copy  of,  is  not  receivable  in  evidence,  157. 

FINGER, 

.  biting  off  with  the  teeth  is  not  a  wounding  within  the 
sUtute  9  Geo.  4,  c  1,— -131. 
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FTRING  A  LOADED  GUN  ACROSS  A  FIELD, 

is  a  breaking  the  close,  191. 

FORCIBLE  ABDUCTION.     See  "Jbductum,"  K— 22. 

FORCIBLE  ENTRY,  170. 

before  conviction,  it  is  in  the  discretion  of  the  Court  to 

award  restitution,  though  a  bill  has  been  found  by  the 

grand  jury,  170, 176. 
forcible  entry  is  an  offence  against  the  public  peace,  170. 
by  5  Rich.  2,  c.  8,  s.  1,  none  are  to  make  entry,  but  in 

case  irhere  entry  is  given  by  law,  171. 
nor  then  with  a  strong  hmd,  ib. 
by  8  Hen.  6,  c.  9,  the  justices  are  to  cause  the  stat  of 

Richard  to  be  duly  executed,  ib, 
by  sect  3,  they  are  to  make  inquiry,  both  of  forcible 

entry  and  detainer,  ib. 
by  sect  4,  they  are  to  issue  a  preoept  to  the  sheriff  to 

return  a  jury,  ib, 
by  31  Eliz.  c.  11,  where  a  party  has  had  three  years  quiet 

possession  after  forcible  entry,  &c.,  and  his  estate 

is  not  ended,  the  writ  of  restitution  is  not  to  go,  ib, 
21  Jac  c.  \5,  extends  the  stat.  of  Eliz.  to  tenants  for  term 

of  years  ^d  copyholders,  ib, 
the  gist  of  the  stat  is  breach  of  the  peace,  ib, 
the  force  and  violence  must  be  such  as  constitute  a  breach 

of  the  peace,  ib, 
a  mere  trespass  is  not  sufficient,  ib» 
ffi  et  armitf  without  numu  forti,  does  not  sufficiently  indi' 

cate  a  breach  of  the  peace,  172. 
the  Ikct  of  there  being  a  great  number  of  persons  together^ 

{e,g,  16),  will  not  cure  the  omission  of  masmforU, 

ib. 
aa  indictment  on  the  statutes  ought  to  state  the  nature  of 

the  interest,  because  there  must  be  restitution,  173. 
an  indictment  has  been  held  bad  for  the  omission,  ib. 
to  do  any  thing  upon  an  e*  parte  finding  is  to  be  depre- 
cated where  not  imperative  ;  ergo,  to  give  restitution 

before  the  trial  of  an  indictment  would  be  improper, 

178. 

FOREIGN  LAW, 

how  proved,  110,  111, 

FORFEITURE, 

of  interest  for  life  fw  manying  without  consent  of  parent 

«i7. 
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FORGERY,  179. 

if  a  iMUiker  be  authorised  to  pay  a  ram  of  money  to  tluiee 

penons,  and  he  pays  it  to  one  of  the  two  and  two 

•tnmgeTs,  he  is  liaUe  over,  ih. 
and  the  fklse  instniment  may  be  charged  to  have  been 

made  with  intent  to  defraud  the  said  baaken,  178. 
the  above  case  is  diffisrent  firom  that  of  a  banker  paying 

the  cheque  of  a  man  who  is  in  the  habit  of  ■tjp»i«g 

blank  cheques,  180. 
the  word,  "  acquUtanee  or  r$eeipt"  is  not  necessary  to 

constitute  an  instrument  such,  if  it  contain  other 

words  which  sufficiently  demonstrate  that  it  ia  a 

receipt,  181. 
R.  Y.  ThomptoH,  2  Leach,  910,  is  oyerxuled  by  B.  t.  Peter 

MarHn,  1  M.  C.  C.  483,-182. 
heM,  that  «iSll  Ss,  lOd,  for  the  High  ConsUble,  T.  H./' 

was  a  receipt  within  the  stat  11  Geo.  4  &  1  W.  4,  c. 

66,-183. 
where  an  instrument  was  handed  by  an  oveneer  to  hia 

successors  in  a  parcel  with  many  others,  and  several 

years  afterwards  it  was  discovered  that  the  inatra- 

ment  had  been  altered:  Held,  that  the  prosecutor 

was  not  bound  to  give  evidence  of  a  specific  intention 

to  use  the  instrument  for  the  purposes  of  fraud, 

183. 
that  the  &ct  of  the  instrument  having  been  tampered  with 

and  handed  over  by  the  prisoner  with  the  other 

papers,  was  sufficient  for  the  jury,  ib. 
that  if  a  person  does  an  act  to  which  a  given  consequence 

is  attached,  he  must  be  taken  to  intend  that  conse- 
quence, 184. 
an  tmdertaking  to  pay  iSlOO,  or  other  wicertom  sum,  not 

exceeding  &c,  is  an  undertaking  for  the  payment  of 

money  within  11  Geo.  4  &  1  W.  4,  c  66,  s.  8,-185. 
iewtble,  that  in  an  indictment  for  uttering  a  forged  note,  it 

is  not  necessary  to  add  the  words,  **  for  the  payment 

of  money,"  187. 

FORMA  PAUPERIS, 

a  witness  is  not  bound  to  give  evidence  without  his  ex- 
penses, though  the  plamtilF  sue  m  fema  panperit, 
259. 

FORM  OF  AFFIRMATION, 
Quakers  and  Moravians,  30. 
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FORM  OF  AFFIRMATION— (am/<mitf<l). 
peiBiiMioii  of  QoAken  and  Moramns,  ib. 
Sepantttts,  82. 
general  affirmation  lued  in  DoraiCt  caut  S3* 

FORM  OF  OATH, 

to  be  taken  by  persons  acting  as  commissionen  nnder  a 
fiat  in  bankmptcy,  64. 

FORMER  CONVICTION,  188. 

the  object  of  7  &  8  Geo.  4,  c.  28,  was  merely  to  aflbct  the 
punishment  and  not  to  ioflnence  the  yeidict,  188. 

obeenrations  of  PorAre,  B.,  upon  the  statute  7  &  8  Geo.  4, 
c  28,  s.  Il,~t6. 

the  occasion  of  the  law  being  altered,  189. 

the  bill  coDducted  by  W.  Ewart,  Esq.,  M.  P.  for  Liver- 
pool,  ib, 

passed  both  honses  without  a  division,  t6. 

in  an  indictment  for  an  offence  punishable  with  trans* 
portation  for  life,  a  former  conviction  ought  not  to  be 
charged,  190. 

but  the  rule  does  not  hold  in  a  compound  case,  where  a 
party  may  be  convicted  of  a  common  larceny,  ib, 

in  an  indictment  for  burglary,  under  1  Vict  c  86,  s.  3,  if 
a  larceny  be  included,  and  the  party  be  convicted  of 
larceny  only,  the  former  conviction  will  take  effect, 
191. 

by  the  11th  sect,  burglary  is  sulject  to  the  punishment 
of  transportation  for  life,  or  for  ten  years,  or  imprison- 
ment for  not  exceeding  three  years,  ib. 

FOURTEEN, 

persons  above  the  age  o^  taking  away  a  woman  child,  3. 

FRAUD, 

drunkenness  produced  by  it  is  excused,  145. 
vitiates  all  contracts,  106. 

FREIGHT, 

a  custom  to  pay  the  captain  of  a  vessel  with  a  portion  of^ 
does  Hot  make  him  a  joint  proprietor  with  the  owner, 
258. 

GAME,  191. 

by  9  Geo.  4,  c.  69,  s.  9,  if  any  persons,  to  the  number  of 
three  or  more  together,  by  night  unlawfully  tnter  or 


326  iKBXx. 

GAME — (contimued), 

be  in  any  land,  open  or  inclosed,  for  the  puipoae^of 
taking  or  destropng  game,  &c.,  armed  &c,  they  are 
guilty  of  a  misdemeanor,  191. 
if  nets  be  hung  on  the  twigs  of  a  hedge  within  the  close, 
it  is  an  entry,  though  the  parties  be  in  a  lane  ontside 
the  hedge,  i^ 
Lord  EUenboroughj  C.  J.,  held  that  firing  a  gnn  loaded  with 
shot  into  a  field,  was  a  breaking  of  the  dose,  193. 

GAZETTE. 

tembU,  that  it  is  not  necessary  to  ayer  notice  in  the  Ga- 
zette where  the  bankrupt  has  appeared  to  the  com- 
mission and  been  examined,  88* 

GENIUS  OF  THE  ENGLISH  LAW, 

the  genius  of  the  English  law  is,  tiiat  priTate  individuals 
shall  prosecute  for  the  public  good,  196. 

GRAND  JURY, 

three  persons  charged  on  the  coroner's  inquisition  with 
murder  allowed  to  be  examined  before,  36. 

GRETNA  GREEN, 

tlie  validity  of  marriages  as  afiirmed  by  the  certificates  of 
Scotch  lawyers,  105. 

GUILTY  KNOWLEDGE, 

possession  of  counterfeit  money  five  days  after,  evidence 
of,  118. 

GUN  LOADED  WITH  SHOT, 

firing  across  a  field,  a  breaking  of  the  dose,  191. 

HALE,  LORD, 

remarks  of,  on  the  law  of  approvement,  42. 
on  the  manner  of  proving  depositions,  141. 
on  death  caused  by  medical  treatment,  211. 
on  the  doctrine  of  coercion  as  relating  to  husband  and 
wife,  229. 

HAND, 

raising  a  hand  against  another  within  a  distanoe  capable 

of  striking  is  an  assault,  48. 
in  such  case  the  other  may  strike  in  his  own  defence  to 

prevent  the  blow,  ib, 

HEIR  APPARENT.  She  "Jbdueikm," 
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HIGHWAY,  193,  226. 

if  a  turnpike  road  be  out  of  repair,  the  inhalntants  of  the 

parish  are  liable  to  be  indicted,  ib, 
though  the  tolls  are  appropriated  by  act  of  Parliament  to 

the  repairs  thereof,  ib, 
in  such  case  the  parish  must  seek  relief  from  the  trustees 

under  3  Geo.  4,  c.  126, — ib. 
it  makes  no  difference  that  the  trustees  are  the  prosecutors, 

196. 
the  genius  of  the  English  law  is,  that  private  individuals 

should  prosecute  for  the  public  good,  ib. 

HOMICIDE,  196. 

if  a  person  not  acquainted  with  the  medical  art  administers 
to  a  persofi  labouring  under  a  serious  disease,  and 
death  ensues,  it  is  manslaughter,  ib. 

so,  if  such  person  administer  medicine  of  the  nature  of 
which  he  is  ignorant,  ib. 

so,  if  a  person  administer  Morison's  pills,  and  they  cause 
or  accelerate  the  death,  ib. 

there  is  no  difference  between  a  licensed  physician  and  a 
person  not  licensed  in  this  respect,  210. 

if  a  person  of  competent  knowledge  makes  an  accidental 
mistake,  he  is  not  answerable,  211. 

Lord  Hale't  doctrine  recognised,  ib. 

a  kick  is  not  a  justifiable  mode  of  turning  a  man  out  of 
your  house  though  he  be  a  trespasser,  214. 

if  a  person  becomes  excited  and  gives  to  another  a  kick,  it 
is  an  unjustifiable  act,  ib. 

if  a  party  die  from  the  kick,  who  would  not  otherwise  have 
died,  it  is  manslaughter,  ib. 

in  manslaughter  from  negligence  the  negligent  act  must 
be  that  of  the  party  causing  the  death,  ib, 

a  party  having  charge  of  a  steam-engine  stopped  it — a 
stranger  set  it  in  motion  and  was  unable  to  stop  it — 
death  ensued: — Held,  that  the  person  who  stopped  the 
engine  was  not  the  party  who  caused  the  death,  214. 

manslaughter  is  homicide  not  under  the  influence  of 
malice,  215. 

if  wounds  be  g^ven  by  a  party  while  smarting  under  a  pro- 
vocation so  recent,  as  shewing  that  he  might  be  con- 
sidered at  the  moment  not  master  of  his  understand- 
ing, it  is  manslaughter  only,  ib. 

but  if  there  has  been  time  for  the  blood  to  cool,  and  reason 
to  resume  her  sway,  before  the  wound  is  given,  it  is 
murder,  216. 
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HOMICIDE--<MHi/iiiiifiO. 

if  a  man  kill  his  wife  or  the  adolteier  in  tiie  aet  of  ednlteiy, 
it  is  manalanghter  and  not  mnider,  ik, 

provided  he  haa  ocular  inapection  of  the  act,  S17. 

if  a  party  coveri  another  with  atnw  and  aeta  fire  to  it,  in- 
tending to  do  an  injury,  though  not  to  kill,  and  death 
ensues,  it  is  murder,  220. 

bat  if  the  intention  he  only  to  frighten  in  aport,  it  is  man- 
slaughter, ib. 

Newcastle-upon-Tyne  is  a  county  corporate,  S19. 

there  is  but  one  parish  in  Newcastle-upon-Tyne^  via.  St 
Nicholas,  ib, 

eridence  that  the  death  of  a  child  was  aeeeleraied  by  ex- 
posure will  not  support  a  count  that  chaiges  the  ex- 
posure as  the  cause  of  death,  220, 224. 

temble,  that  if  an  indictment  charge  the  death  to  have  been 
produced  by  two  co-operating  causes,  and  the  endence 
goes  only  to  one,  the  charge  is  not  sustained,  t ft. 

if  a  person  attacks  another  without  justifiable  cause,  and 
death  ensues,  the  question  is  murder  or  manslaughter, 
225. 

if  the  weapon  used  were  deadly,  it  is  reasonable  to  iniSsr  an 
intention  to  kill,  in  which  case  it  is  murder,  t ft. 

if  no  weapon  be  used,  the  question  is,  was  the  violence  ex- 
cessive? tft. 

If  the  jury  think  there  was  intention  to  kill,  murder;  if  not, 
manslaughter,  ib. 

if  merely  a  blow  with  a  fist,  not  reasonable  to  infer  inten- 
tion to  kill^  226. 

though  no  weapon,  if  a  strong  man  attacks  a  weak  one, 
or  i(  after  much  injury,  violence  be  continued,  the 
question  is,  was  there  excess  and  a  purpose  to  kill! 
if  so,  murder,  tft. 

if  the  weapon  be  not  deadly,  e.  g.  a  stick,  the  question  is  the 
same,ift. 

it  is  a  principle  of  law  that  if  several  act  together  with  a 
common  intent,  the  act  of  each  is  the  act  of  all,  tft. 

but  the  Act  must  be  in  pursuance  of  the  common  intent,  tft. 

if  several  intend  to  fiighten  a  constable,  and  one  shoot  him 
through  the  head,  it  is  murder  in  that  one  alone,  tft. 

HOPE, 

a  confession  induced  by  the  promise  or  menace  of  one 
from  whom  the  prisoner  can  have  nothing  to  hope  or 
fear  is  receivable  in  evidence,  125. 
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HUSBAND  AND  WIFE,  237. 

a  man  and  woman  went  firom  house  to  honte  ;  the  woman 
entered  and  uttered  base  coin;  the  husband  stood 
ontside  : — Held,  that  the  wife  was  under  the  coercion 
of  her  husband,  ih, 

if  a  wife  be  guilty  of  larceny  in  company  with  her  hus- 
band, both  may  be  indicted,  229. 

if  the  husband  be  convicted,  the  wife  shall  be  acquitted,  ib, 

if  the  husband  be  acquitted,  and  it  appear  that  the  felony 
was  by  the  wife's  own  act,  she  may  be  convicted,  •&. 

the  acquittal  or  conviction  of  the  husband  regulates  that 
of  the  wife,  ih, 

the  law,  out  of  tenderness  to  the  wife,  if  a  felony  be  com- 
mitted in  the  presence  of  the  husband,  jTresumes 
coercion,  ib. 

but  it  is  prima  faci§  only,  ib. 

the  same  is  laid  down  by  Lord  Hale,  ib. 

it  is  absolutely  necessary  that  the  husband  should  be 
actuaUy  present,  230. 

INCLOSURE.    See  "  Arton,"  47. 

INDICTMENTS,  178,  190,  224,  230,  265. 

an  indictinent  ought  to  conclude  against  the  peace  of  the 
Sovereign  in  whose  reign  the  offence  is  charged  to 
have  been  committed,  230. 

on  3  Hen.  7,  c.  2,  and  4  &  5  P.  &  M.  c.  8,  abduction,  7— 12 . 

on  9  Geo.  4,  c.  31,  s.  11,  attempt  to  drown,  49. 

on  6  Geo.  4,  c.  16,  s.  112,  bankrupt  concealing  and  em- 
bezzling his  effects,  58. 

on  9  Geo.  4,  o.  31,  s.  11,  cutting  and  wounding,  126. 

s.  12,  wounding  by  throwing  oil  of  vi- 
triol, 185. 

on  1  Vict  c.  85,  s.  4,  cutting  and  wonndinff,  133. 

manslaughter,  administering  Morison's  pills,  196. 

murder,  burning  with  straw,  217. 

,  exposure,  220. 

INFORMATION, 

libel,  Gathireofe'M  case,  286. 

INFANT, 

action  against,  for  necessaries  furnished  in  Scotland,  ill. 

INQUISITION,  CORONER'S, 

signed  by  a  marksman,  125. 

motion  to  quash  in  consequence  refused,  ib. 
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INQUISITION,  CORONER'S— (con/ittMiO. 

mark  must  be  taken  Co  have  been  made  in  pretence  of  faia 

fellows,  ib. 
three  persona  charged  by  an  inquisition  with   murder 
allowed  to  be  examined  before  the  grand  jniy,  86. 

INSINUATIONS, 

insinuating  a  fact  in  asking  a  question,  meaning  thereby 
to  assert  it,  is  the  same  thing  as  asserting  it,  256. 

INSTRUMENT, 

cutting  or  wounding,  to  be  within  the  statutes  9  Geo.  4, 

c.  81,  and  1  Vict  c.  85,  must  be  by  an  instrument, 

130. 
but  it  need  not  be  a  aharp  instrument,  132. 
the  teeth  of  a  man  are  not  an  instrument,  180. 
nor,  semble,  the  teeth  of  a  dog,  128. 

INTENTION, 

a  party's  intention  is  to  be  gathered  from  his  acts,  145, 
184,  225,  254. 

INTEREST, 

in  an  indictment  for  forcible  entry  and  detainer,  the  na- 
ture of  the  interest  ought  to  appear,  because  there 
must  be  restitution,  173. 

IRISH  MARRIAGES.    See  **  Bigamy,"  109. 

IRISH  STATUTES  (BEFORE  THE  UNION), 

are  evidence  in  the  English  Courts,  if  printed  by  the  au- 
thorized printer,  112. 
and  it  is  the  same  with  the  English  statutes  in  Ireland,  »6. 

IRREGULAR  MARRIAGES.  See  <*5tr  fF.  Scott' m  judgment 
t»  Dalrymple  v.  Dalrympte"  99. 

JEWISH  MARRIAGE, 
evidence  to  prove.  111. 

see  the  judgment  of  Sir  PT.  Seott  in  DakywtpU  v.  Dal- 
rymplCf  99. 

JOINT  PROPRIETORS, 

the  captain  of  a  vessel  is  not  such,  merely  because  it  is 
the  custom  for  him  to  receive  a  portion  of  the  freight, 
258. 
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JOURNEY,  OFFENCES  DURING,  231. 

by  the  7  Geo.  4,  c.  64,  offences  committed  daring  a  jour- 
ney in  or  upon  any  coach,  &c.,  may  be  ptosecated  in 
any  comity  throngh  which  the  coach  shall  have 
passed,  281. 

to  bring  a  case  within  the  statute,  the  offence  most  be 
committed  "  in  or  upon  the  coach"  232. 

JUDAISM, 

may  be  lawfully  attacked,  253. 

JURISDICTION— COURT  OF  PLEAS,  LANCASTER, 
266. 

JUSTICE  OF  PEACE, 

has  no  authority  to  select  whom  he  pleases  to  prosecute  or 

pardon,  38,  39. 
or  to  be  a  witness,  ih, 
tembUf  that  it  is  not  necessary,  under  any  circumstances, 

that  the  justice  or  his  clerk  should  attend  at  the  trial 

to  authenticate  the  depositions,  139. 

KICK, 

is  not  a  justifiable  mode  of  turning  a  man  out  of  a  house, 

though  he  be  a  trespasser,  214. 
if  the  party  die  in  consequence  of  a  kick  so  g^ven,  it  is 

manslaughter,  ib. 

LANCASTER— COURT  OF  PLEAS— JURISDICTION, 
266. 

LAND, 

entering  upon,  by  night,  armed  for  the  purpose  of 
taking  game,  m  a  misdemeanor  panishable  with 
transportation,  191. 

LARCENY.  234. 

observations  upon  the  presumption  arising  from  the 
possession  of  stolen  property,  ih. 

LAW  OP  SCOTLAND, 

as  touching  marriages,    (see  Sir    W,  SeoiVt  judgment 

in  Dalrymple  v.  Dalrymple),  98 — 1 08. 
as  regards  contracts,  must  be  proved  by  evidence,  111. 

LETTER, 

a  letter  put  into  the  post-office  containing  a  forged  in- 
strument, is  an  uttering  of  that  instrument,  150. 

the  post- mark  on  the  letter  is  evidence  of  such  an  ut- 
tering, ib. 
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LIBEL,  236. 

Gaihereok*»  mm,  t6. 

a  penou  may  attack  Jadaism  or  Mahommedaniim,  or 

any  sect  of  the  Christian  religion,  save  the  eita* 

blished  religion  of  the  country,  2$3. 
any  general   attack  on   Christianity  is   the  subject  of 

criminal  prosecution,  2$4. 
because  Christianity  is  the  established  religion  of  the 

country, 
a  party  has  a  right  to  his  opinions,  to  express  them, 

and  to  discuss  the  subject  of  the  Roman  CaAolic 

religion  and  its  institutions,  254. 
but  he  has  no  right  to  aay  of  a  particular  body  of  persons, 

that  their  house  is  **  a  brotnel  of  prostitution,"  ib. 
a  rationsl  man  must  be  considered  to  intend  that  which 

must  necessarily  follow  from  his  acts,  ib. 
if  he  cuts  off  the  head  he  must  intend  to  kill,  ib. 
if  he  puts  out  an  eye,  to  maim,  ib. 
if  a  man  insinuates  a  fact  in  asking  a  question,  meaning 

thereby  to  assert  it,  it  is  the  same  thing  as  if  he  ss- 

serted  it  in  terms,  255. 

LICENSED  AND  UNLICENSED  PHYSICIAN, 

as  regards  the  administering  of  medicine,  the  law  re- 
cognises no  distinction  between  them,  211. 

if  a  party  ha^e  a  competent  knowledge,  he  is  not  re- 
sponsible for  an  acddental  mistake,  ib. 

but  if  he  administer  medicine  of  the  nature  of  which  he 
is  ignorant,  and  death  ensue,  he  is  guilty  of  man- 
slaughter, ib. 

so  if  a  person  unacquainted  with  the  medical  art,  ad- 
minister to  one  who  is  labouring  under  a  serious 
disease,  and  he  die  in  consequence,  it  is  man- 
slaughter, 211. 

tee  the  remarks  of  Loid  Hale  upon  the  subject,  ib.  n. 

MAID.    See  "AbdueHim,**  1,^22. 

MAHOMMEDANISM, 

may  be  lawfully  attacked  as  a  system  of  leligion,  257. 

MALICE, 

manslaughter  is  homicide  not  under  the  influence  of,  215. 

MANSFIELD, 

tee  his  remarks  upon  the  doctrine  of  apj^Toment,  39, 42. 
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MANSLAUGHTER, 

is  homicide  not  undei  the  inflaenee  of  nulioe,  215. 
See  "  Homieide,"  196. 

MARRIAGE, 

forcible  ahductioii  and  marriage,  tee  **  Abduetionf**  I — 20. 
its  nature  and  origin,  see**  Sir  W.  Scot  fs  judgment  in  Dal' 

rympte  v.  Dabrymple,"  98,-108. 
in  Ireland,  {see  **Bigamy,")  109. 
in  Scotland,  (ib,,)  97. 

the  contract  of,  is  vitiated  by  force  or  fraud,  106. 
80  are  all  contracts,  ib, 

MATRIMONIAL  CONTRACT.    See  "  Datrympk  v.  Dal- 
rympte"  106. 

MEMORY, 

allowed  to  be  refreshed  from  the  notes  of  oountel  taken  at 

a  former  trial,  152. 
general  obserrations  touching  the  means,  ib, 

MERCY, 

accomplices  becoming  witnesses  have  an  equitable  claim 
to  the  mercy  of  Uie  crown,  S8. 

MORAVIANS, 

alJowed  to  make  declaration  instead  of  an  oath,  30, 
the  form,  ib, 

MORISON'S  PILLS, 

homicide  caused  by,  196. 
analysis  of,  209. 

MURDER.    iSto  <<  Jlbmlddff,"  196. 

MOTHER, 

notwithstanding  her  subsequent  marriage  retains  the 
guardianship  of  her  child,  5. 

NATURAL  DAUGHTER, 

a  natural  daughter  is  within  the  statute  4  &  5  P^  &  M. 
c  8,  against  the  taking  and  marrying  of  females 
under  16,  from  the  possession  and  against  the  will  of 
the  father,  4. 

NEGLIGENCE, 

if  death  be  caused  by  negligence,  it  is  manslaughter  in 
the  poion  who  was  guilty  of  the  negligence,  214. 
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NETS, 

if  nets  be  spread  upon  a  hedge  within  a  dose,  it  is  an 
entry  of  (he  close,  191. 

NEWCASTLE-UPON-TYNE, 

is  a  coonty  corporate,  219. 

has  only  one  parish,  viz.  St  Nicholas,  ib. 

NEXT  OF  KIN, 

entitled  to  the  property  for  life  of  female  marrying  con- 
trary to  4  &  5  P.  &  M.  c  8,-6. 

NOT  GUILTY, 

ton  astauU  demetne  may  be  given  in  evidence  under,  48. 

NOTICE, 

timble,  that  an  allegation  of  notice  in  the  London  Gazette 
is  proved  by  patting  in  a  copy  of  the  Gazette,  86. 

NOSE, 

biting  o£f  a  nose  is  not  a  wmnding  within  the  9  Geo.  4, 
c.  31,  and  1  Vict,  c  85,-131. 

OATH, 

a  dying  declaration  is  in  point  of  sanction  equal  to  an 

oath,  147. 
the  examination  of  a  party  on  oath  before  commissioners 

of  bankroptcy  may  be  given  in  evidence  against  him 

on  a  charge  of  felony,  157. 

ONUS  PROBAND!, 

is  on  the  party  who  impeaches  a  marriage  contract,  107. 

OPINIONS, 

of  Blackstone  on  the  maniage  act  of  Geo.  II.,  101. 
of  Mr.  Gillies  and  other  Scotch  lawyers  on  the  matrimo- 
nial law  of  Scotland,  102 — 104. 
of  Parke,  B.,  on  the  operation  of  the  Former  Conviction 

Act,  7  &  8  Geo.  4,  c.  28,  s.  11,^187. 
of  Lord  Man^ld  on  the  law  of  approvement,  38^-42. 
of  Lord  Hale  on  ditto,  ib. 

on  deadi  by  medical  treatment,  211. 
on  the  doctrine  of  coercion  as  relating  to 
husband  and  wife,  229. 
ORE  TENUS, 

autetfoit  aeptit  may  be  pleaded  ore  temu  by  consent,  53. 
in  strictness  it  ought  to  be  in  writing,  ib. 
the  prisoner  is  entitled  to  have  counsel  assigned  lum  to 
put  it  into  form,  t^. 
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OUTHOUSE, 

not  part  of  a  dwelliDg-boaae  for  purpose  of  borglazy, 
unless  there  be  an  immediate  communication  or 
coyered  and  inclosed  passage,  46. 

it  is  different  in  arson,  47. 

PALEY, 

bis  observations  upon  drunkenness  in  relation  to  crime, 
147. 

PARDON, 

accomplices  admitted  as  witnesses,  have  an  equitable  title 
to,  38. 

PARENT, 

taking  and  marrying  a  daughter  without  consent  of,  6. 

PARKE,  B., 

his  observations  upon  the  operation  of  the  Pormer  Con- 
viction Act,  188. 

PARTNERSHIP,  256. 

if  a  partner  agree  to  give  a  clerk  a  third  of  bis  own  profits, 
this  does  not  constitute  him  a  partner,  ib. 

though  the  arrangement  be  known  and  assented  to  by  the 
other  partnera,  ib. 

but  MembUf  that  as  between  the  parties  and  the  public  it 
might  be  considered  a  partnership,  257. 

because  ereditort  have  a  right  peculiar,  ib. 

where  the  captain  of  a  coal-vessel  was  allowed  two- thirds 
of  the  freight  by  the  cnstom,  and  he  embezzled  the 
other  thirc^  he  was  indicted  and  convicted,  and  the 
Judges  held  the  conviction  proper,  258. 

and  that  he  and  the  master  were  not  joint- proprietors,  ib. 

PAY  MENT  OF  MONEY, 

an  undertskiug  for  an  uncertain  som  is  an  undertaking 
for  the  payment  of  money  within  1 1  Geo.  4  &  1  W.  4, 
c.  66,  s.  3,-185. 

PERJURY,  268. 

Mtmble,  that  one  witness  in  perjory  is  not  sufficient,  ib. 
even  if   supported    by  circumstantial   evidence  of  the 
strongest  kindi  ib. 

PERSONAL  SERVICE, 

tembU,  that  personal  service  of  notice  to  a  bankrupt  is 
sufficient,  whether  he  be  in  or  out  of  prison,  87. 
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POSSESSION, 

if  two  be  engaged  in  disposing  of  base  coin,  the  penonal 
possession  of  one  is  the  personal  possession  of  the 
other,  118,  297. 

PERSUASION, 

persons  of  the  persoasion  called  QnskeTi  and  Mozanans 

allowed  to  giye  evidence  on  affinnation,  30. 
form  of  affirmation,  ib. 
idso  persons  who  shall  have  beem  Quakers  and  Mora- 

▼ians,  84. 
form  of  affirmation,  ib, 

PETITION, 

the  filing  a  petition  to  be  discharged  bj  an  insolvent  is  an 
act  of  bankruptcy,  60,  81. 

PRACTICE,  259. 

if  a  witness  be  in  court,  having  oome  there  on  other  busi- 
ness, he  is  bound,  if  called  upon,  to  give  evidence 
without  having  his  expenses  paid,  ib. 

but  if  he  has  come  at  the  instance  of  the  party  he  is  not  so 
bound,  ib. 

even  though  that  party  be  the  plaintiff,  and  he  sue  im 
forma  pauperit,  ib. 

Qu.,  if  there  be  any  distinction  between  a  civil  and  a 
criminal  caset  260. 

it  is  in  the  discretion  of  the  Judge  to  admit  the  prisoner 
to  bail  or  not,  when  a  trial  is  postponed  on  account 
of  the  absence  of  a  witness,  ib. 

where  the  absence  of  the  prosecutor  was  knowingly,  and 
upon  his  own  private  business,  lAttledale,  J.,  dis- 
charged the  prisoner  on  his  own  recognisance,  ib. 

if  the  prisoner's  eicamination  before  the  magistrate  be 
given  in  evidence  on  the  part  of  the  prosecution, 
this  does  not  entitle  the  prisoner  to  have  the  depo- 
sitions read,  261. 

the  prisoner's  statement  is  not  an  answer  to  the  depositions 
but  to  the  charge,  ib, 

if,  however,  the  prisoner's  statement  has  reference,  to  any 
particular  deposition,  he  has  a  ri^t  to  have  that  read 
in  explanation,  ib, 

before  the  Prisoners'  Counsel  Act  was  passed,  the  prose- 
cutor's counsel  did  not  reply  on  witnesses  called  to 
character  only,  262. 

held,  by  Pattutm  J.,  that  the  same  mle  ought  to  prevail 
still,  ib. 
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VKACTJCE^(coiUhuted). 

although  in  strictness,  the  right  exists  now,  as  it  did  then, 
ib. 

the  Prisoners'  Coansel  Act  is  6  &  7  W.  4,  e.  114,  si. 
if  the  prosecutor  remove  an  indictment  by  certiorari,  he 

is  not  entitled  to  costs,  if  the  defendant  be  convicted, 

264. 
much  leas  is  he  entitled  to  the  costs  of  the  day  if  the  trial 

he  postponed  by  reason  of  the  act  of  God,  ib. 
an  indictment  found  at  the  Durham  Sessions  can  only  be 

removed  into  the  Assize  Court  by  certiorari,  265. 
if  the  Justices  remit  it  the  Judge  of  Assize  will  try  it  as 

of  course,  ifr. 
the  Judgefe  of  the  Court  of  Pleas  at  Lancaster  have  not 

the  power  to  order  an  indictment  in  that  Court  for 

the  non-repair  of  a  highway  to  be  tried  at  Liverpool, 

266. 
at  Durham  the  grand  Jury  examine  the  witnesses  on  the 

indictments,  294. 

PREPUCE, 

biting  off  is  not  a  wounding  within  the  stats.  9  Geo.  4, 
c  31,  or  1  Vict  c.  95,-— 131. 

PRIEST, 

solemnisation  of  marriage  by,  not  essential  to  the  validity 

of  the  marriage  contract,  98. 
not  required  before  the  Council  of  Trent,  99. 

PRIMA  FACIE, 

coercion  of  the  wife  by  the  husband  is  a  presumption,  but 
prima  facie  only,  when  the  act  is  done  in  his  pre- 
sence, 229. 

PRISONERS'  COUNSEL  ACT, 

practice  of  not  replying  on  evidence  to  character  not  si- 
tered  by,  262. 

PROCEEDING, 

filing  a  petition  in  the  Insolvent  Court,  to  be  discharged 
from  custody,  is  *<  tiproeeedmg"  within  7  Geo.  4,  c.  57, 
s.  76, — 82. 

PROMISE, 

in  Kspeot  of  a  marriage  contract,  its  effect,  99. 
the  effect  of  as  regards  a  prisoner's  confession,  125. 

Q 
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PROMISSORY  NOTES, 

Memible,  that  those  words  sufficientlT  describe  property 
chsTged  to  haye  been  embezzled  oy  a  bankmpt,  91. 

PROSECUTOR, 

a  prosecator  has  no  right  to  select  whom  he  pleases  to 
pardon  or  punish,  39. 

notice  of  certiorari  to  remove  depositions  for  the  puzpose 
of  bailing  a  prisoner  must  be  served  on  the  proseca- 
tor, 55. 

a  prosecator  is  not  entitled  to  call  witnesses  to  mend  his 
case  after  the  prisoner's  case  is  condaded,  151. 

PROTESTANT, 

the  marriage  of  a  Protestant  in  Ireland  to  a  Roman 
CathoOc,  if  celebrated  by  a  Roman  Catholic  Meet, 
is  void,  109. 

PUBLIC, 

a  person  may  be  a  partner  quoad  the  public,  though  not  at 
regards  particular  indiriduals,  257. 

PUNISHMENT, 

the  object  of  the  Former  Conriction  Act  was  merely  to 
increase  the  punishment,  and  n  ot  to  inflaence  the 
verdict,  188. 

PUTTING  OFF  TRIAL, 

where  a  party  has  made  a  full  and  fair  confession,  under 
an  equitable  right  to  expect  a  pardon,  the  Court  will 
bail  him  and  postpone  his  trial,  to  give  him  an  op- 
portunity of  making  the  necessary  application,  40. 

itis  discretionary  in  the  judge  to  bail  or  not  when  a  trial 
is  postponed,  260. 

QUAKERS, 

allowed  to  give  evidence  on  a£Eirmation,  30. 
See  title, «  4firmatioih"  27. 

RAPE,  267, 

quaret  if  the  crime  i  s  complete  where  emission  is  nega* 
tived,  ib, 

RATIONAL  MAN, 

must  be  taken  to  intend  the  necessary  consequences  of 
his  acts,  225,  254. 

RECEIPT, 

to  constitute  a  receipt  within  1 1  Geo.  4  &  1  Will.  4,  c  66, 
s.  10,  the  word  *'  receipt"  not  essential,  181. 
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REFUSAL  BY  PARENT, 

to  the  marriage  of  his  daoghter,  taken  away  from  hia  poa- 
aeaaioDi  miut  be  a  continued  refusal,  to  bring  the  case 
within  the  4  &  5  P.  &  M.  c.  8,  s.  4|— />. 

REPAIR  OF  TURNPIKE  ROAD, 

the  paijah  liable,  though  the  tolls  aie  made  applicable  by 

act  of  Parliament,  193. 
the  trustees  liable  over  to  the  parish,  ib. 

REGULAR  MARRIAGE.      See  "  Dalrympk  ▼.  Bairympkr 
9a— 108. 

REPEAL  OF  ACT, 

person  charged  not  liable,  if  act  be  repealed  before  time  of 
trial,  22. 

REPLY, 

temhle,  that  the  Prisoners*  Counsel  Act  ought  to  make  no 
difference  where  witnesses  are  called  to  character  only, 
26L 

RESPONDEAS  OUSTER, 

though  the  Crown  conclude  with  a  prayer  o^  defendant 
not  entitled  to  in  misdemeanor,  53. 

RESTITUTION, 

the  statutes  of  forcible  entry  give  restitution  of  the  pro- 
perty, 171. 

it  is  necessary  in  order  thereto,  that  the  interest  of  the 
claimant  should  appear  upon  the  indictment,  173. 

where  an  indictment  is  found,  it  is  diicretumary  in  the 
Judge  to  grant  restitution  or  not  before  conviction, 
177. 

RITUAL, 

prescribed  ritual  forms  not  admitted  by  the  Church  of 
Scotland  for  any  office  whatever,  102. 

ROBBERY,  268. 

the  word  "  bob  "  imports  a  taking  with  violence,  ib. 

iembU,  that  where  a  statute  merely  increases  the  punish- 
ment, it  is  not  necessary  that  the  indictment  should 
conclude  "  contra  fmnamstatuH"  270, 

but  at  all  events  the  defect  is  cured  by  verdict  under 
7  Geo.  4,  c.  64,  s.  21,  tft. 

where  several  are  indicted  for  robbery,  it  is  not  necessary 
(in  order  to  the  heavier  penalty)  to  aver  that  they 
were  together;  but  where  one  only  of  several  is  in- 
dicted, it  ought  to  be  averred  so,  271. 

q2 


340  INDIBX. 

ROMAN  CATHOLIC, 

marriage  of  a  Protestant  to,  in  Ireland,  by  a  R.  C.  Priest 

Toid,  109. 
religion  may  be  lawfully  attaAed,  254. 

ROYAL  FAITH, 

oflESenders  who  come  in  imder»  entitled  of  fight  to  a  podon, 
38. 

RUDD'S  CASE, 

judgment  of  the  Judges  in,  40. 
see  *'  Afprvm^*  87,  42. 

SACRAMENT, 

reverenced  as  a  sacrament  by  the  law  of  the  Chnich,  9S. 
at  the  Reformation,  the  doctrine  of  a  sacrament  in  mar- 
riage disclaimed  in  Scotland,  100. 

SCHEDULE, 

the  acquittal  of  an  insolvent  IVir  omitting  ceitihi  artidea 
from  his  schedule,  is  not  an  answer  to  a  chaigc  of 
omitting  others,  53. 

SCOTT,  SIR  W.    See  «  hU  karned  mid  elakarate  JmdgmaU  m 
DiOrympU  v.  JkUrympU;*  98,  108. 

SCOTLAND,  TRIBUNALS  OF, 
text  authorities,  104. 
law  of  contracts  in,  112. 
matrimonial  law  of,  98 — 108. 

SEAL, 

proceedings  of  Insolvent  Court  certified  under  seal  o^ 

evidence,  7  Geo.  4,  c.  56,  s.  76, — 81. 
ditto  of  Bankruptcy  Court,  2  &  3  WilL  4,  c  114,  a.  8,— 

83. 

SHEEP.STEALING, 

th6  word  "  SBBBP "  is  hosmii  generaUsrimuMf  and  in- 
cludes aU  sexes,  272* 

the  case  of  JUx  y.  PtMefooi^  R.  &  M.  C.  C.  247,  was  over- 
ruled by  the  Judges  in  Trin.  T.  I838»r«27S. 

SHOP-BOOK, 

memory  may  be  refreshed  from,  153. 

SIXTEEN, 

abduction  of  maid  or  woman  child  under,  3. 
tee  "  AbduotuM,*'  1-^22. 
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SON  ASSAULT  DEMESNE 

may  be  given  in  evidence  under  not  guilty,  48. 
cannot  be  pleaded  in  justification  of  a  battery,  16. 
-what  la  andii  not,  49. 

STATUTES, 
table  of,  xad. 

STATUTE  LAW  OF  IRELAND, 

before  the  Union,  receivable  in  evidence  in  England,  if 

printed  by  the  person  authorized,  112. 
ditto  aa  regards  the  English  statutes  in  Ireland,  ih. 

STEAM-ENGINE, 

an  unskilled  person  putting  it  in  motion  and  causing 
death,  manslaughter,  214. 

STRATAGEM, 

a  party  be  made 
Icnipe,  tne 

STRIKING, 

strikinff  at,  within  distance,  an  assault,  and  may  be  re- 
pelled by  striking,  48. 

STRONG  HAND, 

in  forcible  entry,  the  words  *'  mami  forU  **  are  essential, 
172. 

SUFFOCATING, 

on  an  indictment  for  an  attempt  to  murder  by,  extra  ex- 
penses for  apprehending  allowed,  163. 

SUBSTANCE, 

under  S  Hen.  7,  c  2,  (abduction  of  an  heiress),  it  was  ne- 
cessary to  sbew  that  the  woman  had  substance,  8. 


TEETH. 


with,  is  no^^BQimding  under  9  Geo.  4,  c  81  or 

9K.,  If  Utinml^^^g^^^^l^lg^  be  otherwise,  271. 

TEMPTATION, 

accomplices  who  become  witnesses  are  under  a  strong 
temptation  to  make  false  statements,  42. 

TEXT  AUTHORITIES  (SCOTLAND),  104.    See  **  Dalrym' 
pie  V.  DalrympU,"  98,  108. 
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THREATENING,  &c 

threatening  to  accnae,  273. 

the  word  *'  oeewe"  in  7  &  8  Geo.  4,  c  29,  s.  8,  ia  to  be 

conatmed  to  have  the  aame  meaning  aa  die  word 

"  iw^puU**  ih, 

TRAVERSE,  276, 

a  priaoner  acquitted  of  a  felony,  and  who  ia,  in  conae- 

quence,  detained  for  a  miademeanor,  is  not  bound  to 

plead  at  the  aame  assizes,  ib» 
bat  a  person  under  recognizance  prior  to  the  assizea  (but 

within  twenty  days)  is  not  exempted  by  60  Geo.  3  & 

1  Geo.  4,  c.  4,  a.  8,  from  pleading,  thou^  he  ia  from 

taking  his  trial,  277. 
the  exemption  from  pleading  applies  only  where  a  party  ia 

held  to  bail  at  &ie  assizes  to  appear  and  plead  at  the 

following  aadzes,  ib, 

tR«NT,  COUNCIL  OP,  103. 

TRESPASS, 

vi  tt  armit,  are  words  of  mere  trespaas ;  in  forcible  entry, 
wumuforti  are  necessary  in  addition,  172. 

TRIAL 

not  to  take  place  where  act  of  Parliament  is  repealed,  22. 
court  will  postpone,  to  enable  accomplice  to  apply  for « 

pardon  when,  40. 
if  trial  be  pos^oned,  it  is  discretionary  in  the  Judge  to 

bail  or  detain  the  prisoner,  262. 

TRIBUNALS  OF  SCOTLAND,  104. 
TURNER.  MISS  ELLEN. 

TURNPIKE  ROAD, 

when  out  of  repair,  parish  ia  liable  to  be  indicted,  193. 
Bee  **  Highway;' ib. 

VENUE,  278. 
ofl^ 
may 

VERBA  DE  PRMSENTI, 

tiieir  effect  aa  regards  the  marriage  contract,  100. 

defutw9euMeopida,\^Z, 

see  "  DairympU  ▼.  Dairywple,"  98^108. 
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VERDICT, 

defects  in  indictment  cared  by,  under  7  Geo.  4,  c.  64,  s.  21, 
—93,  97,  124,  270. 

VITRIOL,  OIL  OF, 

wounding  by,  136. 

rOIR  DIRE, 

the  competenev  of  a  wi^ng^^ng^Jbe^edj|^mmjUM||P 

^^!^yev8Bncefl8BB^z79— 

it  was  so  ruled^f^lnr  Earl  of  Hardwicke,  sitting  as  High 
Steward  in  the  Court  of  Peers  on  Uie  trial  of  Lord 
Lovat,  283. 

the  examination  on  the  voir  dire  is  an  inquiry  independ- 
ent of  the  main  issue,  and  the  witness  ought,  in 
strictness,  to  be  ji^fifiJiUuifiV  upon  it,  290. 

in  Lord  Lovafs  case  i^a^^[one728£. 

the  departure  from  the  practice  is  for  convenience,  but  the 
rule  is  not  done  away,  290. 

UNDERTAKING, 

the  word  "  undertaking"  not  essential  to  make  an  instru- 
ment sDch  within  11  Geo.  4  &  1  Geo.  4,  c.  ^  s,  8, 
185. 

UNMARRIED, 

taking  away  a  maid  under  sixteen,  and  unmarried,  4. 
see  **  Abdvction,"  1—22. 

UTTERING, 

puttings  letter  into  the  post-office  containing  a  forged 
instrument  is  an  uttering  of  such  instrument  in  the 
county  in  which  &c.,  150. 

^manflfac^TicDO^t^^^lie  abduction  of  Miss  Ellen 
Turner,  1—22. 

WARRANTY,  169. 

WIDOW, 

abduction  of,  2. 

WIFfi, 

abduction  of,  2. 

WILL, 

taking  away,  an  heiress  against  her  will,  2. 
taking  away  a  maid  tmder  sixteen  and  unnuirried,  against 
the  wul  of  her  father,  3. 
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WITNESS 

cannot  reftue  to  be  examined  on  the  pleft  that  hia  ex- 
penses haTe  not  been  paid,  if  be  happens  to  be  pre- 
sent in  conrt  having  come  on  other  business,  255. 

bat  if  he  has  come  upon  the  subpoena  of  the  party  who 
calls  him  he  may  refuse,  eren  though  it  be  the  plain- 
tiff who  sues  in  forma  pam)erit,  ik, 

WIX1UUMM)MPBTENCT  OF,  379. 

a  wife  is  a  competent  witness  against  her  hosband  in  aH 
cases  affecting  herlih|||^^ne|^,  287. 

it  was  so  decided  in  IJno^^Sa^^^oM,  having  been 
before  doubted,  ib, 

she  may  exhibit  articles  of  the  peace  against  her  hns- 
band,  i^ 

the  law  recognizes  witnesses  ex  necetsitaia,  288. 

^.,  if  a  woman  who  has  gone  throuj^  the  ceremony  of  a 
marriage  with  a  man  can  be  ulowed  to  prove  the 
invalidity  of  the  marriage  t  and  ergo,  that  she  is  not 
his  lawful  wife  ?  16. 

in  Rex  v.  Bromley,  a  woman  was  allowed  to  give  such 
evidence  to  bastsTdize  the  issue,  292. 

in  Rex  v.  St,  Petere^  it  was  expressly  held  that  the  hus- 
band was  a  competent  witness  to  disprove  the  mar- 
riage, 293. 

in  Wak^Ws  eaee  no  question  was  made  as  to  the  right, 
279,  293. 

the  release  of  a  part  owner  generally  from  aU  demands, 
will  mske  him  competent,  he  not  being  a  party  on 
the  record,  290. 

in  Durham  it  is*  the  practice  for  the  grand  jury  to  swear 
the  witnesses  on  the  indictments,  294. 

etc.,  if  the  practice  be  legal?  ih, 

by  1  &  2  Vict  c  37,  ^e  power  is  given  to  grand  juries 
in  Ireland,  294. 

WOMAN  CHILD,  4,  6. 


FINIS. 


Loxikojr:  w.  m'sowall,  vaivraa,  paMBsarov-aow,  eouaa-tavAaz. 
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